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MEMORANDA. 

The  Right  Honourable  Charles  Lord  Tenterdettj  Lord 
Chief  Justice  of  the  King's  Bench,  died  in  the  early 
part  of  Michadmas  term  1832,  and  was  succeeded  by 
Sir  Thomas  Denman  Knight,  his  Majesty's  Attorney- 
General.  On  the  8th  of  Naoeniber  Sir  Thomas  Denman 
was  sworn  into  office,  and  took  his  seat  on  the  Bench 
on  the  following  day. 

Sir  William  Home^  Solicitor-General  to  his  Majesty, 
succeeded  to  the  office  of  Attorney-General ;  and  John 
Campbell  of  Lincoln's  Inn^  Esq.,  jk  of  his  Majest}*'s 
counsel,  was  appointed  Solicitor-GJ^ral  to  hb  Majesty, 
and  afterwards  received  the  honour  of  knighthood. 

On  the  first  day  of  Michaelmas  term  1832,  JbAn 
Beames^  Robert  Monsey  Rolfe,  and  Clement  Tudmnf 
Svoanston  of  Lincoln's  Inn,  and  Henry  Hall  Joy  oli  the 
hmer  Temple^  Esqs.,  having  been,  during  the  preceding 
vacation^  appointed  four  of  his  Majesty's  counsel,  were 
called  mthin  the  bar,  and  took  their  seats  accordingly. 
Mr.  Serjeant  Spankie  was  in  the  same  term  appointed 
one  of  bis  Majesty's  Serjeants. 

In  Hilary  vacation  1833,  Philip  Courtenay  of  the 
Lmer  Temple^  David  Pollock^  and  John  Blackbume  of 
the  Middle  Tempie,  and  William  Henry  Maude  of  Lin-^ 
cMs  Inn,  Esqs.,  were  respectively  appointed  his  Ma- 
jesty's counsel,  and  T.  N.  Taf/ourd  Esq.  was  caUed  to 
the  degree  of  Serjeant  at  Law. 

In  JVinity  vacation  1833,  John  Balgtsy  of  the  Middle 
TemptCf  Esq.,  was  appointed  one  of  his  Majesty's 
counsel. 

In 


viii  MEMORANDA. 

In  Hilary  yacation  1884,  the  Right  Honourable  Sir 
JTumas  Denman^  Lord  Chief  Justice  of  the  Kinjfs 
Bench,  was  created  a  peer  by  the  style  and  title  of 
Lord  Denmatij  Baron  Denman  of  Dovedale  in  the  county 
of  Derby, 

In  the  same  vacation,  Mr.  Baron  Ba^lof  retired  from 
his  office  of  Baron  of  the  Exchequer,  and  was  succeeded 
by  John  Williams  Esq.,  one  of  his  Majesty's  counsel, 
who  shortly  after  received  the  honour  of  knighthood, 
and  subsequently  became  one  of  the  Judges  of  the 
Court  of  King^s  Bench,  in  place  of  Mr.  Justice  James 
Parief  who  was  appointed  one  of  the  Barons  of  the 
Exchequer ;  Mr.  BMm  Vaughan  removing,  at  the  same 
time,  to  the  Cou^^if  Common  Pleas,  and  being  re- 
placed by  Mr.  Justice  Alderson. 

About  the  same  time  Sir  Wittiam  Home  resigned  his 
office  of  Attorney-General,  and  was  succeeded  by  Sir 
John  Campbell^  his  Majes^s  Solicitor-General ;  and 
Charles  Christopher  Pepys  Esq.,  one  of  his  Majes^s 
counsel,  was  appointed  to  the  office  of  Solicitor-General, 
and  received  the  honour  of  knighthood. 

In  Easter  vacation  1884,  the  Court  of  Common  Pleas 
was  thrown  open  to  the  profession  by  royal  warrant, 
with  a  reservation,  so  far  as  relates  to  the  rank  of  the 
present  Serjeants,  who  take  precedence,  according  to 
their  seniority,  immediately  after  Mr.  Balgmf^  the  junior 
king's  counsel  at  the  date  of  the  warrant 
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APPENDIX. 


OBDERS  Jbr  the  Regtdation  of  the  Pradice  and  Pro- 
ceedings  of  the  Coia-t  of  Chancery^  with  Tables  ofFees^ 
issued  ly  the  Judges  of  the  Courts  Dec.  2\.  183S.  (a) 


TABLE   OF  THE   MATTERS   TO   WHICH   THE   ORDERS 

RELATE. 

1*  JUoDR  of  preparing  and  sealing  subpoena. 

2.  Pr^edpe  to  be  filed  at  subpoena  office.     Subpoena  for 

costs  to  be  sealed  on  production  of  certificate. 
S*  ^ame  or  firm*  and  residence  of  solicitors  issuing  sub- 

poena,  as  also,  where  these  are  agents  only,  of  tiifeir 

principals  to  be  indorsed  thereon. 

4.  Modeof  serving  subpoena. 

5.  Subpoenas  to  contain  three  names  where  necessary  or 

required.    Costs  and  fees  chargeable  on  subpoenas. 

6.  Subpoena  duces  tecum  not  to  include  more  than  three 

persons.    Costs  allowed  on  such  subpoena. 
7*  Time    within   which    subpoenas    may  be  senred   and 
amended,  and  terms  upon  which  errors  may  be  cor- 
rected. 

8.  Where  Defendant  to  bill  of  revivor  refuses  to  appear. 

Plaintiff  entitled  upon  certain  terms  to  the  common 
order  to  revive,  whether  Defendant  be  in  custody,  or 
cannot  be  found.    Form  of  such  order. 

9.  Mode  of  suing  out  dedimus  to  take  plea*  answer,  or 

demurrer  in  the  country,  and  in  certain  special  cases 
in  town. 
10.  Time  allowed  to  plead,  answer,  or  demur.  Injunction 
to  stay  proceedings  at  law,  and  order  to  revive  granted 
of  course,  unless  Defendant  plead,  answer,  or  demur, 
within  eight  days  after  appearance. 

(a)  The  orders  issued  by  Lord  ments  of  those  orders,  together 

Lyndhurit  on  the  3d  of  April  with  an  additional  order^  the  82d, 

18S8,  are  inserted   in  the  Ap-  issued  by  Lord  ^rougAam  on  the 

pendiz  to  the  9d  vol.  of  Mr.  But-  S5d  of  Nov*  1831,  will  be  found 

jWTf  Reporti;  and  the  amend-  in  l  Buu,  4r  ili'»769— 74. 

Vol.  L  a  11.  Form 


ii  ORDERS  IN  CHANCERY. 

11.  Form  of  order  for  common  injunction. 

12.  Mode  of  computing  time  to  plead,  answer,  or  demur, 

where  Defendant  has  been  in  contempt  for  want  of 
appearance. 

13.  How  such  time  is  to  be  computed,  where  Plaintiff  has 

been  ordered  to  give  security  for  costs. 

14.  Course  of  procedure  upon  orders  to  amend,  requiring 

no  further  answer. 

15.  Practice  as  to  references,  where  no  previous  reference 

to  a  Master  has  been  made  in  the  cause. 

16.  Practice  where  there  has  been  a  previous  reference. 

17.  Mode  of  ascertaining  Master  in  rotation. 

18.  Time  allowed  to  Defendant  for  putting  in  further  answer. 

19.  Costs  of  exceptions  to  insufficient  answer. 

i20.  Manner  in  which  special  applications  under  the  act  are 
to  be  made  and  determined. 

21.  Condition  and  form  of  order  granting  further  time  to 

answer. 

22.  Form   of  order,  and  course  of  proceeding  upon  re- 

ferences for  scandal  and  impertinence. 

S3.  Costs  of  special  applications  under  the  act,  to  be  re- 
gulated by  the  Master. 

245.  Form,  mode  of  entering,  and  effect  of  orders  on  special 
applications  under  the  act. 

25«  Special  applications,  during  long  vacation,  to  be  made 
to  vacation  Master. 

26.  Time  at>er  which  Defendant  may  serve  notice  of  motion 
to  dismiss  for  want  of  prosecution. 

27-  Duties  of  registrars.  Rules  to  be  observed  by  them  in 
drawing  up  orders. 

28.  Rules  to  be  observed  by  the  registrars  and  Masters,  upon 

orders  and  reports  respecting  payment  of  money,  &c. 

29.  Mode  in  which  orders  of  course  at  the  Rolls  are  to  be 

obtained  and  drawn  up. 

30.  Rules  to  be  observed  in  the  report  office  by  Master  and 

clerks  of  reports  and  entries. 

31.  Form  of  office  copies. 

32.  Form  of  the  last  interrogatory. 

33.  Powers  of  Masters  extraordinary. 

34'.  Fees  of  Masters  and  registrars,  and  their  clerks. 

35.  Hours  of  attendance  at  the  offices  of  the  Court. 

36.  Hours  of  attendance  at  the  affidavit  and  subpoena  offices. 

Delivery  of  copies  of  affidavits. 


ORDERS  IN  CHANCERY.  Mi 


COURT  OF  CHANCERY. 

2U/  December^  1833. 

^VIKTHEREAS  it  is  expedient  that  certain  further 
^  ^  Orders  for  regulating  the  practice  of  the  Court 
of  Chancery  be  added  to  those  which  were  published  on 
the  26th  daj  of  Nooember  last,  and  that  thereupon 
certain  alterations  be  made  in  the  said  Orders ;  and  it  is 
also  expedient  that  the  whole  of  the  said  new  Orders 
should  be  embodied  together  under  the  act  of  the 
3  &  4  jflF^  4.,  intituled,  ^  An  Act  for  the  Regulation  of 
the  Proceedings  and  Practice  of  certain  OflBces  of  the 
High  Court  of  Chancery  in  England** 

It  is  hereby  declared  and  directed  by  the  Lord  High 
Chancellor,  by  and  with  the  concurrence  of  the  Master 
of  the  Rolls,  and  of  the  Vice-Chancellor,  that  from  and 
after  the  10th  day  of  January  next,  the  several  Orders 
which  hereafter  follow,  shall  be  considered  as  a  substitu- 
tion for  the  said  Orders  of  the  26th  day  of  November 
last 

!• 
That  all  writs  of  subpoena  in  this  Court  shall  be  Mode  of  pre* 
prepared  by  the  Solicitor  of  the  party  requiring  the  same;  ^ing^ub. 
and  that  the  seal  for  sealing  the  same  shall  be  marked  !><»"&• 
or  inscribed  with  the  words  ^  Subposna  Office,  Chancery," 
— and  such  writs  shall  be  in  the  forms  mentioned  at  the 
foot  of  these  Orders,  or  as  near  as  may  be^  with  such 
alterations  and  variations  as  circumstances  may  require. 

a  2  II.  That 


iv  ORDERS  IN  CHANCERY. 

11. 

Prttcipe  to  be      That  a  pracipe  in  the  usual  form,  and  containing 

filed  at  sub-     further  the  particulars  hereinafter  mentioned  (as  to  the 

gena  office.  * 

ubpoena  for    names  and  residences  of  the  Solicitors  issuing  the  same), 

tS^*  o^  ro-  ®*^*^^'  *"  *'^  *^^®^  ^  delivered  and  filed  at  the  Subpoena 
ducUon  or  Office.  And  that  on  a  subpcena  for  costs  being  sealed, 
certmcatc.       ^j^^  certificate  or  .report  shall  be  produced  to  the  officer 

sealing  the  writ  as  his  authority  for  sealing  it. 

III. 
Name  or  firm.      That  the  name  or  firm,  and  the  place  of  business  or 
of  solkitm^^   residence  of  the  Solicitor  or  Solicitors  issuing  a  subpcena 
issuing  sub-      shall  be  indorsed  thereon ;   and  where  such  Solicitors 
where  these  *  shall  be  agents  only,  then  there  shall  be  further  indorsed 

are  agents  ^  thereon  the  name  or  firm,  and  place  of  business  or 
only,  of  their  *^ 

Eriocipals,  to    residence,  of  the  principal  Solicitor  or  Solicitors, 
e  indorsed 
thereon. 

IV. 

Modeofserv-  That  the  service  of  subpcenas  shall  be  eflected  by 
ing  subpoena,    delivering  a  copy  of  the  writ  and  of  the  indorsement 

thereon,  and  at  the  same  time  producing  the  original 
writ;  and  that  in  all  cases  where  a  subpcena  might 
heretofore  have  been  served  by  leaving  the  body  thereof 
at  the  party's  dwelling-house  or  otherwise  than  personally, 
it  shall  be  sufficient  to  leave  a  copy  of  such  subpcena  in 
the  same  manner,  producing  the  original  writ  to  the 
person  with  whom  such  copy  shall  be  so  left. 

V. 

Subpoenas  to  That  every  subpcena,  other  than  a  subpcena  duces 
containjhree  ^^^n^^  ^hnW  contain  three  names  where  necessary  or 
necessary  or  required;  and  that  a  gross  sum  or  fee  of  125.  6d.  shall 
Costslnd  fees  ^  ^^  amount  allowed  in  costs  for  every  subpcena  duces 
chargeable  on   tecwn^  including  iheprcedpe^  attendance,  and  sum  paid 

for  sealing,  and  55.  \0d.  each  for  all  other  subpoenas; 

in  addition  to  which  last-mentioned  snm,  the  Solicitor 

suing 
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suing  out  the  same  shall  be  allowed  one  fee  of  6s.  Sd» 
for  the  pntcipes  and  attendance  on  sealing  such  subpoenas 
as  heretofore^  where  the  number  of  names  included 
therein  shall  not  exceed  nine;  and  if  they  shall  exceed 
nine  in  number,  then  an  additional  fee  of  6s.  Bd* ;  and 
if  they  exceed  eighteen,  a  further  fee  of  6s.  Sd. ;  and  so 
in  proportion  for  every  additional  number  of  nine  names 
included  in  such  subpoenas. 

VI. 
That  no  more  than  three  persons  shall  be  included  Subpana 

,    ,         ,  duces  tecum 

in  one  subpcena  duces  tecum^  and  that  the  party  suing  out  not  to  include 
the  same  shall  be  at  liberty  to  sue  out  a  subpoena  for  ]?|J^  ^Jons, 
each  person  if  it  shall  be  deemed  necessary  or  desir-  Costs  allowed 
able,  and  that  the  sum  of  12s.  6d.  shall  be  allowed  in  ^^^^  •"'^ 
costs  for  every  such  subpcena,  including  the  prtecipe^ 
attendance,  and  sum  paid  for  sealing  the  same. 

VII. 

That  the  time  for  serving  any  subpcena  (except  for  Time  within 

costs)  shall  be  limited  to  the  last  day  of  the  term  next  poenas  may  be 

following  the  term  or  vacation  in  which  it  was  sued  out;  wrved  and 

**  .  ,  amended^and 

and  that  in  the  interval  between  the   suing  out  and  terms  upon 
service  of  any  subpcena,  the  party  suing  out  the  same  )^ay  b^or" 
shall  be  at  liberty  to  correct  any  error  in  the  names  of  rected. 
parties  or  witnesses,  and  to  have  the  writ  resealed,  upon 
payment  to  the  Clerk  at  the  Subpcena  Office  of  a  fee  of 
If.,  and  at  the  same  time  leaving  a  corrected  pnecipe  of 
such  subpcena  marked  *^  altered  and  resealed,"  and 
signed  with  the  name  and  address  of  the  Solicitor  or 
Solicitors  suing  out  the  same. 

VIII. 
That  when  any  Defendant  has  been  taken  into  cus-  where  de- 
tody  upon  attachment  or  other  process  for  want  of  ap-  Q^",g*"J^ 
pearance  to  a  bill  of  revivor,  and  such  Defendant  shall  refuses  to 

a  3  have  ^^^^^  P"*^^"" 
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tiff  eDtitled      have  been  taken  thereon,  and  shall  refuse  or  neirlect  to 

upon  certain 

terms  to  the     enter  an  appearance  to  such  bill  within  eight  days  after 

common  order  ^^  ^^^j^  of  such  attachment,  the  Plaintiff  shall  be  en- 

to  revive,  .  ^ 

whether  de-     titled  as  of  course,  upon  motion  or  petition,  to  the 

?u"X -"  ~»»»  order  to  revive;  and  if  the  Defendant  cannot 
cannot  be  be  found  so  as  to  be  taken  upon  such  attachment,  and  a 
of  such  order.   i*etum  of  **  turn  est  inventus**  shall   have  been   made 

thereon,  the  Plaintiff  shall,  upon  producing  such  return, 
and  an  affidavit  that  due  diligence  has  been  used  in 
endeavouring  to  execute  such  attachment,  and  that 
there  was  good  reason  to  believe  that  the  Defendant 
was  in  the  county  to  which  such  attachment  issued  at 
the  time  of  suing  out  the  same,  be  also  entided  as  of 
course,  upon  motion  or  petition,  at  the  end  of  eight  days 
after  the  return  of  such  attachment,  to  obtain  the  com- 
mon order  to  revive,  and  that,  in  either  of  such  cases, 
the  Order'  shall  recite,  as  the  ground  for  granting  the 
same,  that  the  Defendant  is  in  contempt,  and  that  the 
time  limited  by  the  Court  to  shew  cause  against  reviving 
the  suit  has  expired. 

IX. 

Mode  of  suing  That  a  Defendant  shall  be  at  liberty,  without  Order, 
take  plea,  ^o  ^ue  out  a  dedtmus  to  take  his  plea,  answer,  or  demur- 
answer,  or  j.^^  (not  demurring  alone)  in  the  country,  on  giving  two 
the  country,     days'  notice  in  writing  to  the  Plaintiff's  Clerk  in  Court 

*™:''i  ^fr**"  to  ffive  Commissioners'  names  to  see  the  same  taken, 
special  cases  ^  ' 

in  town.  and  in  default  thereof  the  Defendant  shall  be  at  liberty 

to  sue  out  the  same,  directed  to  his  own  Commissioners; 
and  in  case  of  severe  illness  or  other  bodily  infirmity, 
whereby  a  Defendant,  resident  not  less  than  four  miles 
from  Lincolris  Inn  Hally  shall  be  rendered  unable  to 
travel  or  leave  home,  he  shall,  upon  affidavit  first  made 
thereof  and  duly  filed,  be  entitled  to  such  dedtmus  as 
aforesaid,  on  such  notice  first  given  as  hereinbefore 
directed. 

X.  That 
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X. 

•  That  in  every  cause  ivhere  an  original  or  supple-  Hine  allowed 

mental  bill,  or  bill  of  revivor,  has  been  filed  subsequent  ^^  P^^  ^^• 

'  ^  swer,or  demur. 

to  the  25th  day  of  November  last,  or  shall  hereafter  be  Injunction  to 
filed,  a  Defendant  shall,  after  appearance  and  without  ^^^  aUaw 

Order,  be  allowed  eight  weeks  in  a  town  cause,  and  ten  and  order  to 

,      .  ^  ^        1     J  J  revive  granted 

weeks  in  a  country  cause,  to  plead,  answer,  or  demur,  of  eoaree, 

not  demurring  alone,  to  any  such  original  or  supple*  ^^^^^  ^^    , 
,   ,  .,,  1    1  .11      /.        .  ,  .  .  fendant  plead, 

mental  bill,  or  any  such  bill  of  revivor,  to  which  an  answer,  or 

answer  is  required ;  and  five  weeks  in  a  town  cause,  d?nj"' within 
and  seven  weeks  in  a  country  cause,  to  plead,  answer,  after  ap- 
or  demur,  not  demurring  alone,  to  any  amended  bill,  to  P®^'^^^ 
which  the  Plaintiff  shall  require  an  answer ;  but  that 

« 

twelve  days  only  shall  be  allowed  a  Defendant  to  demur 
alone  to  any  such  original,  amended,  or  supplemental 
bill,  or  bill  of  revivor.  And  in  every  cause  for  an  in- 
junction to  stay  proceedings  at  law,  if  the  Defendant  do 
not  plead,  answer,  or  demur  to  the  Plaintiff^s  bill 
within  eight  days  after  appearance,  the  Plaintiff  shall 
be  entitled,  as  of  course,  upon  motion  to  such  injunc- 
tion, and  if  the  Defendant  shall  not,  within  eight  days 
after  appearance  to  a  bill  of  revivor,  shew  cause  by 
plea,  answer,  or  demurrer  filed,  the  Plaintiff  shall  be 
entitled,  as  of  course,  upon  motion  or  petition,  to  the 
common  order  to  revive,  which  Order  shall  recite  as  the 
ground  for  granting  the  same,  that  the  time  limited  by 
the  Court  to  shew  cause  against  reviving  the  suit  has 
expired* 


XL 
That  where  a  common  injunction  for  want  of  answer  Form  of  order 

for  commc 
injunction. 


is  awarded,  the  Order  shall  recite,  as  the  ground  for  ^**'  ^''"""**" 


granting  the  same,  that  the  Defendant  has  omitted  to 
put  in  his  answer,  plea,  or  demurrer,  within  the  time 
limited  by  the  Court  in  that  behalf. 

a  4  XIL  That 


•  •• 

VUl 
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Mode  of  com- 
puting time  to 
plead,  answer, 
or  demur, 
where  defend- 
ant has  been 
in  contempt 
for  want  of 
appearance. 


XII. 
That  where  a  Defendant  is  in  contempt  to  an  attach- 
ment for  want  of  appearance^  the  interval  between  the 
day  fixed  by  the  subpcena  for  appearance^  and  that  on 
which  the  same  is  actually  entered,  shall  be  deducted 
from  the  time  hereinbefore  allowed  to  a  Defendant  to 
plead,  answer,  or  demur,  not  demurring  alone,  to  the 
Plaintiff's  bUK 


XIII. 
How  such  That  the  day  on  which  an  Order  for  the  Plaintiff  to 

a>mputed  S^^^  security  for  costs  is  served,  and  the  period  from 
where  plaintiff  thence  to  and  including  the  day  on  which  such  security 
ordered  to        is  gi^^n,  shall  not  be  reckoned  in  the  computation  of  the 

give  security     ^^^  allowed  a  Defendant  to  plead,  answer,  or  demur, 
for  costs.  *^ 


Course  of 
procedure 
upon  orders 
to  amend, 
requiring  no 
farther 
answer. 


XIV. 
That  where  the  Plaintiff  obtains  an  Order  to  amend 
without  requiring  any  further  answer,  and  shall  amend 
the  bill  any  otherwise  than  by  an  alteration  of  names, 
dates,  or  sums,  or  the  correction  of  clerical  errors  only, 
the  Defendant  shall,  as  of  course,  have  eight  days'  time 
to  consider  whether  it  is  necessary  for  him  or  her  to 
answer  the  same,  at  the  end  of  which  time  the  Plaintiff 
shall  be  at  liberty  to  file  a  replication,  or  set  down  the 
cause  for  hearing  on  bill  and  answer,  unless  the  De- 
fendant shall  have  previously  served  an  Order  for  time 
to  answer,  or  taken  out  and  served  a  warrant  for  time 
to  answer  such  amended  bill,  in  which  last  case  the 
Master  may  allow  the  Defendant  such  time  (if  any)  for 
that  purpose,  as  he  shall  think  fit. 


XV. 

Practice  as  to  That  as  to  all  bills,  whether  original,  amended,  sup- 
whcreTnrpre-  plemental,  or  of  revivor,  now  filed  or  to  be  filed,  when- 
viousre-  ever  a  party  may  desire  to  make  an  application  to  a 

Master 


ference  to  a 
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Master  under  the  said  act,  or  under  these  Orders,  or  Master  has  ^ 
whenever  it  shall  be  necessary  to  make  any  reference  to  JSTams?  *° 
any  Master,  and  no  previous  application  or  reference  to 
any  Master  has  been  made  in  the  said  cause,  the  name 
of  the  Master  in  rotation  shall  be  ascertained,  and 
entered  in  books  to  be  kept  as  after  directed  in  the 
manner  hereinafter  mentioned,  and  all  applications 
authorized  by  the  said  recited  act,  or  by  these  Orders,  to 
be  made  to  a  Master,  and  every  such  reference  as  afore- 
said, shall  be  made  to  the  said  Master  in  rotation. 

XVI. 

That  as  to  all  bills  which  shall  have  been  filed  before  Practice 
this  day,  where  any  reference  has  been  made  in  the  y^„  been  a 
cause,  the  name  of  the  Master  to  whom  the  last  refer-  previous 
ence  was  made  in  such  cause  shall,  at  the  request  of 
either  of  the  parties  thereto,  or  of  his  or  her  Solicitor, 
and  on  producing  such  Order  of  reference,  with  the 
Master's  name  certified  thereon,  or  appearing  therein, 
be  added  by  the  Six  Clerk  to  the  original  entry  of  the 
cause  in   the  Six  Clerks'  book,  and  entered  in  the 
book  to  be  kept  as  hereinafter  directed  before  any  appli- 
cation under  the  said  recited  act  shall  be  made  in  that 
cause,  and  all  such  applications,  and  all  such  references 
as  aforesaid,    shall  be  made  to  such  last-mentioned 
Master. 

XVII. 

That  in  all  cases  where  it  shall  become  necessary  to  Mode  of  as* 

ascertain  the  name  of  the  Master  in  rotation  for  the  ^?^"'^ 

Master  m 

purposes  of  the  two  preceding  or  any  succeeding  rotation. 
Orders,  one  of  the  Six  Clerks  shall  give  to  the  Solicitor 
for  the  Plaintiff  or  Defendant  requiring  the  same,  a 
certificate  of  the  bill  filed,  which  certificate  shall,  on  the 
same  or  the  following  day,  be  marked  by  the  Master  of 
the  day  at  the  public  office  in  Chancery,  with  the  name 

of 
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of  the  Master  in  rotaUon  for  such  cause;  and  such 
certificate  so  marked  (haying  first  been  produced  to  the 
said  Master  in  rotation,  who  shall  cause  a  minute  thereof 
to  be  taken),  shall,  on  the  same  day,  be  returned  to  the 
Six  Clerk,  and  filed  by  him ;  and  he  shall  add  the  name 
of  such  Master  to  the  original  entry  of  the  cause  in  the 
Six  Clerks'  book,  and  shall  also  cause  the  name  of  the 
cause,  and  of  such  Master,  to  be  entered  in  a  book  to 
be  kept  by  the  Six  Clerks  for  that  purpose  in  the  Six 
Clerks'  Office,  and  which  shall  be  open  to  inspection  at 
all  times  during  office  hours  without  fee. 


Time  allowed 
to  defendant 
for  putting  in 
furtner 
answer. 


XVIII. 
That  where  a  Defendant  who  is  not  in  contempt,  or 
has  not  entered  his  appearance  with  the  Registrar  in 
manner  hereinafter  mentioned,  submits  to  answer  ex- 
ceptions taken  to  a  first  answer  before  any  Order  to 
refer  the  same  has  been  obtained,  he  shall  be  allowed, 
as  of  course,  and  without  Order,  four  weeks  in  a  town 
cause  and  six  weeks  in  a  country  cause,  to  put  in  a 
further  answer  thereto ;  but  if  such  Order  of  reference 
has  been  obtained  and  served  prior  to  such  submission, 
then  the  Master  to  whom  die  reference  has  been  made 
shall  fix  the  time  which  shall  be  allowed  the  Defendant 
to  put  in  such  further  answer. 


Cottfl  of  ex- 
ceptions to 
inbiifficient 
answer. 


XIX. 

That  the  Master  to  whom  any  exceptions  to  an 
answer  for  insufficiency  shall  be  referred,  shall  be  at 
liberty,  in  making  a  report  upon  such  exceptions,  if  he 
shall  think  fit,  to  certify  by  whom  and  in  what  pro- 
portions (if  any)  the  costs  of  such  exceptions  and  of 
the  reference  thereon  ought  to  be  borne,  and  that  upon 
the  taxation  of  the  general  costs  in  the  cause  under  the 
twenty-eighth  Order,  pronounced  on  the  3d  of  April 
1828,  regard  shall  be  had  to  such  certificate^  and  the 

costs 
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costs  to  be  allowed  to  dther  party  shall  be  taxed  and 
apportioned  accordingly. 

XX. 

That  all  special  applications  for  leave  to  withdraw  Manner  in 
replicadon,  as  well  as  to  amend  bill,  shall  be  heard  'and  ^IpHca^g 
determined  by  such  Master  in  rotation,  and  such  appli-  under  the  act 
cations,  and  all  other  special  applications  under  the  said  and  dcter- 


act,  shall  be  made  by  taking  out  a  warrant,  at  °>>°^ 
the  foot  whereof  a  notice  shall  be  written  specifying  the 
object  of  the  application,  and  the  same  shall  be  senred 
two  clear  days  before  the  return  thereof. 


XXI. 

That  in  every  Order  granted  by  a  Master  fer  further  Condition  and 

time  to  answer,  it  shall  be  made  a  condition  of  such  granting       ' 

Order,  that  the  Defendant  shall  enter  his  appearance  n»ther  time 

.,     ,      _     .  -  «    .  *  to  answer, 

with  the  Registrar  and  consent  to  a  Serjeant  at  Arms, 

as  in  the  case  of  a  Commission  of  Rebellion  returned— 
**  Non  est  ifvoerUuSf'*  unless  under  any  special  circum- 
stances the  said  Master  shall  otherwise  direct,  and 
which  circumstances  shall  be  shortly  stated  in  the 
Order. 

XXII. 
That  all  Orders  to  refer  an  answer,  or  other  pleading  Formoforder, 
or  matter  depending  before  the  Court  for  scandal  or  p|^>ceediiig  ^ 
impertinence,  shall  contain  a  direction  to  the  Master  to  upon  re> 

-  ,  ,  .  .  ferences  for 

expunge  any  such  scandalous  or  impertinent  matter  as  scandal  and 

he  shall  certify  to  be  contained  therein,  and  which  shall  impertinence. 

have  been  the  subject  of  the  reference ;  and  the  Master 

shall  be  at  liberty,  without  further  Order,  to  tax  the 

costs  of  such  reference  and  consequent  thereon,  and  to 

direct  by  whom  the  same  shall  be  paid,  and  the  same 

shall  be  recoverable  by  subpoena;  but  such  scandalous 

or  impertinent  matter  shall  not  be  expunged,  nor  costs 

taxed, 


zu 
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taxed,  until  the  expiration  of  four  days  fix>m  the  filing 
of  the  report  of  such  scandal  or  impertinence,  in  order 
that  the  adverse  party  may  have  an  opportunity  to  file 
exceptions  to  such  report 


CSofts  of  spe- 
cial applica- 
tions under 
the  act  to  be 
regulated  by 
the  Master. 


XXIIL 
That  the  said  Masters  shall,  on  all  applications  to 
them,  or  either  of  them,  by  warrant  under  the  said 
recited  act,  or  under  these  Orders,  or  either  of  them, 
be  at  liberty  to  direct,  and  shall,  accordingly,  in  the 
Orders  made  thereon,  order  and  direct  whether  the  costs 
of  the  application  shall  be  costs  in  the  cause,  or  whether 
such  costs,  or  any  part  thereof,  shaU  be  paid  by  any  of 
the  parties  personally ;  and  in  the  latter  case,  the  said 
Masters  respectively  shall,  in  such  Orders,  either  fix 
the  sum  to  be  paid  for  such  costs,  or  tax  the  same  at 
their  discretion  ;  and  the  party  to  whom  such  costs  are 
directed  to  be  paid  shall  be  entitled  to  sue  out  a  sub- 
poena for  the  same. 


'Bom,  mode 
of  entering, 
and  effect  of 
orders  on 
special  ap- 
plications 
under  the  act 


XXIV, 
That  the  Master  to  whom  any  such  application  or 
reference  as  aforesaid  shall  be  made,  shall  draw  up  the 
Orders  thereon  in  a  short  form,  and  the  same,  when 
signed  by  him,  shall  be  entered  in  a  book  to  be  kept  for 
that  purpose  in  the  oflSce  of  such  Master,  and  shall  then 
be  marked  by  the  said  Master,  or  his  Chief  Clerk,  as 
entered,  and  he  shall  sign  his  initials  thereto  in  this 
form :  ^^  Ent  A.  B. ;"  and  the  said  Orders  shall  then 
be  binding  (unless  reversed  or  varied  on  appeal),  and 
shall  be  enforced  in  like  manner  as  if  made  by  the 
Court;  and  the  original  Order,  or  any  duplicate  thereof, 
which  the  Master  is  directed  to  grant  on  the  applica- 
tion of  any  party,  so  signed  and  entered  as  aforesaid, 
shall  be  a  suflBcient  warrant  to  every  officer  of  the  Court 
to  do  the  act  therein  mentioned,  or  to  permit  the  same 

to 
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to  be  done ;  and  each  party  shall  be  at  liberty  to  inspect 
the  entry  of  all  such  Orders  in  the  said  entering  book, 
without  fee. 

XXV. 

That  in  case  it  shall  become  necessary  to  make  any  Spedal  ap- 
application  to  a  Master  under  the  said  recited   Act  SiL^ong  ya^ 
during  the  period  between  the  last  seal  after  Trinify  tiontooe 
Term,   and  the  seal   next  before   Michaelmas  Term,  catioa  msfter. 
such  application  shall  be  made  to  the  sitting  Master  of 
the  Vacation,  and  his  decision  and  Order  thereon  shall 
be  equally  binding,  and  acted  upon  and  enforced  in  the 
same  way  and  manner  as  if  made  by  the  Master  in 
rotation,  to  whom  the  same  has  or  ought  otherwise  to 
have  been  referred ;  but  all  subsequent  applications  and 
all  references  in  the  cause  shall  be  made  to  such  Master 
in  rotation. 

XXVI. 

That  a  Defendant  shall  not  be  at  liberty  to  serve  a  Time  after 

notice  of  motion  to  dismiss  for  want  of  prosecution,  ]Jf  J^J^Si" 

until  after  the  time^  limited  by  the  Rules  of  the  Court  notice  of  mo- 

within  which  a  Plaintiff  may  obtain  an  Order  to  amend  f^^  ^^„^  ^ 

as  to  such  Defendant,  shall  have  expired,  any  thing  in  prowcution. 
any  former  Order  contained  to  the  contrary  notwith- 
standing. 

XXVIL 
That  each  Registrar  shall  attend  in  succession  the  Duties  of  re- 
three  several  Courts  of  the  Lord  Chancellor,  the  Master  ^  beobie^el 

of  the  Rolls,  and  the  Vice-Chancellor.  by  them  in 

drawing  up 


orders. 


That  for  the  purpose  of  avoiding^  as  much  as  may  be, 
expense  and  delay  in  the  drawing  of  the  Decrees  and 
Orders  of  this  Court,  it  is  hereby  directed,  that,  except 
in  Orders  for  special  injunctions,  in  which  the  usual 

recitals 
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recitals  shall  be  inserted  as  heretoforei  neither  the  bill, 
nor  answers^  nor  any  part  thereof^  be  stated  or  recited 
in  the  original  Decree  or  Order,  and  that  no  part  of  the 
Master's  Report  be  stated  in  any  Decree  upon  further 
directions,  except  the  Master's  findings  or  opinion  upon 
the  subject  referred  to  him ;  and  that  in  Orders  made 
upon  petitions  no  part  of  the  petidon  be  stated  or 
recited  except  the  prayer ;  and  that  the  same  principle 
of  brevity  be  observed  in  all  the  Orders  of  this  Court 
made  upon  motion,  so  iar  as  may  be  consistent  with  a 
statement  explaining  the  grounds  upon  which  the  Order 
is  made*  And  for  the  better  understanding  of  this 
Order,  certain  forms  of  Decrees  and  Orders  drawn 
pursuant  hereto  are  subjoined.  And  it  is  hereby  di- 
rected, that  such  forms  shall  be  observed  in  all  cases  as 
nearly  as  may  be,  and  that  before  any  Order  made  on  a 
pedtion  be  passed,  the  original  pedtion  be  filed  with  the 
Clerk  of  the  Reports. 


Rules  to  be 
observed  by 
the  registrars 
and  masters 
upon  orders 
and  reports, 
respecting 
payment  of 
money,  Sec. 


XXVIII. 
That  in  all  cases  where  any  sums  of  money  or  any 
securides  or  other  effects  belonging  to  the  suitors  of  the 
Court  of  Chancery,  shall  be  directed  to  be  paid  into  or 
deposited  in  the  Bank  of  England  in  the  name  and  with 
the  privity  of  the  Accountant  General  of  the  said 
Court ;  and  in  all  cases  where  any  such  sum  of  money 
or  any  securides  or  other  effects  be  directed  to  be  paid 
out,  or  invested  in  the  purchase  of  securities,  trans* 
ferred  or  carried  over  or  delivered  out,  the  exact  sum 
of  monqr  and  amount  of  securities  so  to  be  paid  out, 
invested,  transferred,  or  carried  over,  be  ascertained  by 
the  Registrar  and  specified  and  expressed  in  the  Order 
of  Court  in  words  written  at  length,  except  in  the  case 
'of  residues  of  money  or  securities  remaining  afler  a 
pordon  directed  to  be  applied  for  particular  purposes, 
the  amount  of  which  cannot  be  ascertained  at  the  time 

of 
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of  making  the  said  Order,  in  which  cases  the  Order 
shall  direct  that  the  amount  of  such  residues  and 
shares  of  residues  shall  be  ascertained  and  specified  by 
affidavit. 

And  that  in  all  cases  where  a  residue  of  cash  or 
securities  shall  be  directed  by  any  order  to  be  operated 
upon  by  the  Accountant  General,  the  exact  amount  of 
such  residue,  where  the  same  can  be  done,  shall  be 
ascertained  by  the  Registrars,  and  expressed  and  spe- 
cified in  the  Order  in  words  at  length,  so  that  the 
amount  of  such  residue  shall  appear  on  the  face  of  the 
Order. 

And  that  all  persons  (whether  representatives  or 
others)  who  shall  be  directed  to  pay  in,  transfer,  or 
deposit  any  sum  of  money,  securities,  or  other  efiects  in 
the  name  of  the  Accountant  General,  and  all  persons 
(whether  representatives  or  others)  to  whom  any  sums 
of  money,  securities,  or  other  effects,  shall  be  directed 
to  be  paid  out,  transferred,  carried  over,  or  delivered 
out  by  the  Accountant  General,  shall  be  described  by 
name,  except  in  the  case  of  bodies  corporate,  companies, 
or  societies,  in  such  Order,  and  not  merely  as  Plaintiffs 
or  petitioners,  or  the  like;  except  in  cases  of  payments, 
transfers,  or  carryings  over,  directed  to  be  made  to  or 
by  representatives,  where  no  probate  or  letters  of  ad- 
ministration shall  have  been  taken  out  at  the  time  of 
making  such  Orders,  and  the  Christian  and  sirnames  or 
titles  of  honour  of  all  such  persons,  and  the  titles  of  all 
such  bodies  corporate,  companies,  and  societies,  shall 
be  written  at  length  and  without  abbreviations  in  such 
Orders. 

That  in  all  Orders  directing  the  payment  of  dividends 
and  annuities,  the  time  when  the  first  of  such  payments 

shall 
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shall  be  made,  and  whea  ail  subsequent  periodical  pay- 
mentSy  whether  quarterly,  half-yearly,  yearly,  or  other- 
wise, shall  be  made,  shall  be  specified  and  expressed  in 
words  at  length. 

That  all  Orders,  directing  the  laying  out  of  sums  of 
money  of  uncertain  amount  in  the  purchase  of  securities, 
do  direct  that  such  investments  shall  be  made  when  the 
money  shall  amount  to  a  competent  sum,  and  not  sooner. 

That  in  all  cases  where  it  shall  be  referred  to  a 
Master  of  the  Court  of  Chancery  to  ascertain  and  ap- 
portion the  amount  of  money  or  securities  to  be  paid 
into  the  Bank  of  England^  in  the  name  and  with  the  pri- 
vity of  the  Accountant  General,  and  of  any  securities  to 
be  carried  over  or  transferred  to  the  Accountant  Gene- 
ral,  or  to  ascertain  or  apportion  the  amount  of  money  to 
be  paid  out  or  invested  in  the  purchase  of  securities  to 
be  paid  out,  or  of  securities  to  be  sold,  carried  over, 
or  transferred  by  the  Accountant  General,  the  exact 
amount  of  such  money  or  securities  respectively  shall  be 
ascertained  by  the  Masters,  and  stated  in  the  Report  in 
words  at  length ;  except  in  the  case  of  residue  of  money 
or  securities  remaining  after  a  portion  directed  to  be 
applied  to  certain  purposes,  and  the  amount  of  which 
portions  cannot  be  ascertained  at  the  time  of  making 
such  Report,  in  which  case  the  amount  of  such  residue 
and  portions  shall  be  ascertained  by  affidavit. 

And  that  in  all  cases  where  a  residue  of  cash  or  secu- 
rities shall  be  directed  by  an  Order  to  be  operated  upon 
by  the  Accountant  General,  the  exact  amount  of  such 
residue,  where  the  same  can  be  done,  shall  be  ascer- 
tiuned  by  the  Masters,  and  expressed  and  specified  in 
the  Order  in  words  at  length,  so  that  the  amount  of 
such  residue  shall  appear  on  the  face  of  the  Order. 

And 
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And  in  all  such  cases,  the  persons  by  or  to  whom 
money  is  to  be  paid,  or  securities  carried  over  or  trans- 
ferred as  aforesaid,  shall  be  described  by  name,  except 
in  the  case  of  bodies  corporate,  companies,  or  societies, 
in  such  reports,  and  not  merely  as  Plaintiffs  or  pe- 
titioners or  the  like,  except  in  the  cases  of  payments, 
transfers,  or  carryings  over,  directed  to  be  made  to  or 
by  representatives,  where  no  probate  or  letters  of  ad- 
ministration shall  have  been  taken  out  at  the  time  of 
making  the  said  report,  and  the  christian  and  sir- 
names,  or  tides  of  honour  of  all  such  persons,  and  the 
titles  of  all  such  bodies  corporate,  companies,  and 
societies,  shall  be  written  at  full  length  in  the  saic 
report. 

XXIX. 

That  with  a  view  to  the  convenience  of  the  suitors  j^Q^in 
and  their  Solicitors,  and  for  the  purpose  of  diminishing  ^p^  otAm 
the  expense  of  Orders  on  petitions  of  course,  which,  the  HolU  are 
according  to  the  practice  of  the  Court,  may  be  pre-  ^.**?j*^ 
sented  to  the  Master  of  the  Rolls,  one  of  the  Secretaries  drawn  up. 
of  the  Master  of  the  Rolls  shall,  upon  any  such  pe- 
titions of  course  (except  upon  petitions  for  setting  down 
causes  to  be  reheard),  which  shall  be  presented  to  his 
Honor,  instead  of  answering  such  petitions  as  hereto- 
fore, draw  up  the  Orders  thereon  in  such  form  as  the 
Master  of  the  Rolls  shall  from  time  to  time  direct,  every 
such  Order  to  be  signed  as  passed  with  the  initials  oi 
such  Secretary;  and  the  Under  Secretary  shall  enter, 
or  cause  to  be  entered,  every  such  Order  in  a  book  to 
be  kept  at  the  Secretary's  Office  at  the  Rolls  for  that 
purpose,  and  shall  then  mark  and  sign  such  Order  with 
his  initials,  as  entered ;  and  the  suitors  of  the  Court 
and  their  Solicitors  shall  have  access  to  the  said  book, 
during  office  hours,  without  the  payment  of  any  fee; 
and  for  every  such  Order  so  to  be  made  as  aforesaid. 

Vol.  I.  b  there 
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there  shall  be  paid  the  same  fees  as  have  hitherto  been 
payable  in  respect  of  such  petitions  as  aforesaid,  in  lieu 
of  the  fees  on  sach  petitions.  And  there  shall  be  also 
paid  to  the  Chief  Secretary,  for  filing  every  such  pe- 
tition, the  sum  of  l5. ;  and  to  the  Under  Secretary,  for 
entering  every  such  Order,  the  sum  of  Gd.  And  every 
such  Order  so  to  be  made  as  aforesaid,  shall  have  the 
same  force  and  effect  as  Orders  of  course  passed  by  the 
Registrars  now  have,  and  without  the  payment  of  the 
fees  heretofore  payable  on  such  Orders  at  the  Regis- 
trar's Office;  and  for  every  office  copy  that  may  be 
required  of  any  such  Order,  there  shall  be  paid  to  the 
Chief  Secretary  (who  shall  mark  the  same  as  examined, 
and  authenticate  it  by  affixing  his  initials  thereto)  the 
sum  of  6d^  and  no  more,  for  making  the  same. 


Rules  to  be 
obiervedin 
the  report 
office,  by  the 
master  and 
clerks  of 
rqwrtsand 
entries. 


That  the  duties  to  be  performed  in  the  office  of  the 
Master  of  Reports  and  Entries  shall  be  carried  on  as 
the  same  were  heretofore  done  by  the  Master  of  the 
Report  Office;  and  that  all  Decrees  and  Orders  of  the 
High  Court  of  Chancery  shall  be  entered  by  the  Clerks 
of  Entries  under  the  direction  of  the  Master  of  Reports 
and  Entries. 


That  proper  calendars  or  indexes  shall  be  kept  by 
the  Clerks  of  Entries,  so  that  the  same  may  be 
conveniently  referred  to  when  required;  and  such 
calendars  or  indexes,  and  the  books  of  entries,  shall, 
at  all  times  during  office  hours,  be  accessible  to  the 
public,  on  payment  of  the  usual  fees. 


That  all  reports,  and  exceptions  to  reports  and 
petitions,  shall  be  left  with  the  Clerk  of  Reports,  to  be 
by  him  filed  or  preserved  under  the  direction  of  the 
Master  of  Reports  and  Entries;  and  all  office  copies 

thereof^ 
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thereof  or  of  any  part  thereof,  that  may  be  required^ 
shall  be  ready  to  be  delivered  to  the  party  requiring  the 
same  within  forty-eight  hours  after  the  same  shall  have 
been  bespoken ;  and  that  all  Decrees  and  Orders  shall 
be  entered  within  one  week  after  the  same  shall  be  left 
for  entry,  and  that  all  such  entries  shall  be  examined  by 
one  of  the  Clerks  of  Entries,  and  be  marked  with  his 
initials,  to  denote  such  examination. 

That  proper  indexes  or  calendars  to  the  files  or 
bundles  of  the  reports,  and  exceptions  to  reports  and 
petitions,  shall  be  kept,  so  that  the  same  may  be  con- 
veniently referred  to  when  required;  and  such  calendars 
and  indexes,  and  the  said  original  reports  and  exceptions 
to  reports  and  petitions  shall,  at  all  times  during  office 
hours,  be  accessible  to  the  public,  on  payment  of  the 
usual  fees. 

That,  in  addition  to  such  calendars,  the  said  Clerks 
of  Reports  shall  enter  in  a  book,  to  be  kept  by  them  for 
that  purpose,  the  time  when  any  report  and  set  of 
exceptions  is  delivered  to  them  to  be  filed,  with  the 
name  of  the  cause  and  the  date  of  the  report,  and,  as 
regards  exceptions,  the  names  of  the  parties  excepting, 
and  such  book  shall,  at  all  times  during  office  hours, 
be  accessible  to  the  public. 

XXXI. 

That  all  office  copies  in  all  the  offices  of  the  Court  Form  of  office 
shall  be  written 'on  foolscap  paper  book  wise,  and  shall  ^^^' 
contain  two  folios  in  each  page,  except  as  to  office  copies 
of  bills,  which  shall  contain  only  one  folio,  such  folios  to 
consist  of  ninety  words  each,  and  to  be  reckoned  as  to 
schedules  according  to  the  manner  directed  by  the 
General  Order  of  this  Court,  bearing  date  the  28th  day 
of  November  1743. 

b  2  XXXII.  That 
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Form  of  the 
last  interroga- 
tory. 


XXXII. 
That  the  last  interrogatory  now  commonly  in  use  be 
in  future  altered,  and  shall  stand  and  be  in  the  words  or 
to  the  effect  following: — **  Do  you  know,  or  can  you 
set  forth  any  other  matter  or  thing  which  may  be  of 
benefit  or  advantage  to  the  parties  at  issue  in  this  cause, 
or  either  of  them,  or  that  may  be  material  to  the  subject 
of  this  your  examination,  or  to  the  matters  in  question 
in  this  cause;  if  yea,  set  forth  the  same,''  &c. 


Powertof 
Masters  Ex- 
traordinary. 


XXXIII. 
>  That  the  Masters  Extraordinary  of  this  Court  shall 
be  at  liberty  in  future  to  take  any  affidavit,  or  do  any 
oti>er  act  incident  to  the  office  of  Master  Extraordinary 
in  Chancery,  at  any  place  which  is  distant  not  less  than 
ten  miles  from  the  Hall  in  LincoMs  InUf  any  existing 
Order  to  the  contrary  notwithstanding. 


Fees  of  Mas- 
ters and  Re- 
gistnurs,  and 
their  deriis. 


XXXIV. 
That  the  fees  set  forth  in  the  schedule  after  stated, 
shall  constitute  the  Schedule  of  Fees  to  be  received  by 
the  Masters  and  their  derks,  and  the  Registrars  and 
their  clerks,  under  the  said  recited  act. 


Hours  of 
attendance  at 
the  offices  of 
the  Court. 


XXXV. 

That,  except  as  may  be  herein  otherwise  directed^ 
the  offices  of  this  Court  shall  continue  open  for  the 
dispatch  of  business,  and  the  officers  and  clerks  belong- 
ing thereto,  shall  attend  in  such  offices  in  the  discharge 
of  their  business,  during  such  times  and  for  such  number 
of  hours  in  each  day  as  they  have  hitherto  done  under 
any  existing  Order  or  practice  of  the  said  Court. 


XXXVI. 

Hours  of  That  the  office  of  the  Clerk  of  the  Affidavits  and  of 

the  affidavit      ^^^  patentee  of  the  Subpoena  Office,  be  open  from  the 
awl  sttbpcsna    hour  of  ten  in  the  forenoon  until  four  in  the  afternoon, 

and 
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and  during  the  sitting  of  either  of  the  Courts,  from  the  offices.    De> 
hour  of  seven  to  eight  in  the  evening,  except  that  from  coS«  of 
the  1st  of  September  to  the  20th  of  October  those  offices  a^viti. 
shall  be  open  only  from  eleven  to  one  o'clock. 

That  all  copies  of  affidavits  be  ready  for  delivery 
vithin  forty-eight  hours  after  any  copy  shall  be  be- 
$pokep. 


Form  of  Subpoena  to  appear  and  ansmer* 

William  die  Fourth  by  the  grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ireland^  King 
Defender  of  the  Faith. 

To  Greeting. 

We  command  you  [and  every  of  you,  where  more 
than  one  Defendant]  that  within  [four  days  if  a 

town  cause,  or  eight  days  if  a  country  cause]  days  after 
the  service  of  this  writ  on  you,  exclusive  of  the  day  of 
such  service^  laying  all  other  matters  and  excuses  aside^ 
you  do  cause  an  appearance  to  be  entered  foD  you  in 
our  High  Court  of  Chancery  to  a  bill  [or  as  the  case 
may  b^  ^  infinrmatton,'']  [or  ^*  to  an  amended  bill"  or 
<*  information"]  [or  **  of  revivor^'  or  **  revivor  and  sop* 
plement"]  [or  **  supplemental  bill"]  filed  against  you 
by  [and  others  or  another} 

and  that  you  do  answer  concerning  such  things  as  shall 
then  and  there  be  alleged  against  you,  and  observe  what 
our  said  Court  shall  direct  in  this  behalf,  upon  pain  of 
an  attachment  issuing  against  your  person,  and  snob 
other  process  for  contempt  as  the  Court  shall  award. 
Witness  oursdf  at  Westminster^  the  day  ot 

in  the  year  of  our  reign. 

COUKTXKAY* 
pile  foUowtng  Memoruiduiii  to  be  placed- at  the  loot] 

Appearances  are  to  be  entered  at  the  Six  Clerks^  0£5ce, 

Chancery  Lane,  London. 

b  S  Form 
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Form  of  Subpcma  to  rejoin. 

William,  &c. 

To  Greeting. 

We  command  you  [and  every  of  you]  that  imme- 
diately after  the  service  of  this  writ  you  do  appear  in 
our  High  Court  of  Chancery,  then  and  there  to  rgoin 
and  join  in  commission  if  thereunto  required  in  a  cer* 
tain  cause  there  depending  wherein 

[and  others  or  another]  are  Plaintifis  and 

[and  others  or  another]  are 
Defendants. 

Witness,  &c.  Courtenay. 


Form  of  Subjpcena  to  hear  Judgment, 

William,  &c. 

To  Greeting. 

We  command  you  [and  every  of  you]  that  yon 
appear  before  our  Lord  High  Chancellor  [or  **  before 
His  Honor  the  Master  of  the  Rolls,  or  before  His 
Honor  the  Vice-Chancellor,^'  as  the  cause  may  be  set 
down]  on  the  day  of 

next,  or  whenever  thereafter  a  certain  cause  now  de* 
pending  in  our  High  Court  of  Chancery,  wherein 

[and  others  or  another]  are 
Plaintifis  and  [and  others  or 

another]  are  Defendants,  shall  come  on  for  hearing, 
then  and  there  to  receive  and  abide  by  such  judgment 
and  decree  as  shall  then  or  thereafter  be  made  and 
pronounced,  upon  pain  of  judgment  being  pronounced 
against  you  by  de&ult. 

Witness,  &c.  Coubtenat. 


Form 
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Form  of  Subpanafor  Costs. 

William,  &c. 

To  Greeting. 

We  command  you  [and  every  of  you]  that  you  pay 
or  cause  to  be  paid  immediately  after  the  service  of  this 
writ  to  or  the  bearer  of  these  pre^ 

sents  £  costs,  by  our  Court  of  Chancery  ad- 

judged to  be  paid  by  you  to  the  said 
under  pain  of  an  attachment  issuing  against  your  person, 
and  such  process  for  contempt  as  the  Court  shall  award 
in  default  of  such  payment*  ^ 

Witness,  &c.  Courtekat. 


Form  of  Subpoena  to  testify  viva  voce  in  Courts  or  to 

testify  before  the  Master. 
William,  &c. 

To  Greeting. 

We  command  you  [and  every  of  you]  that  laying  all 
other  matters  aside,  and  notwithstanding  any  excuse, 
you  personally  be  and  appear  before  our  Lord  High 
Chancellor,  [or  ^^  before  His  Honor  the  Master  of  the 
Rolls,  or  the  Vice-Chancellor,''  or  *^  before  Mr. 

one  of  the  Masters  of  our  High  Court  of 
Chancery,*'  or  "  before 

and  Commissioners  named  in  a 

commission  issued  to  them  for  that  purpose,'*]  at  such 
time  and  place  as  the  bearer  hereof  shall  by  notice  in 
writing  appoint,  to  testify  the  truth  according  to  your 
knowledge  in  a  certain  suit  now  depending  in  our  High 
Court  of  Chancery,  wherein  [and 

others  or  another]  are  Plaintiffs  and 
[and  others  or  another]  are  Defendants,  on  the  part 
of  the  [in  case  of  subpoena  duces  tecum, 

add  ^^  and  that  you  then  and  there  bring  with  you  and 
produce,"  &c.]     And  hereof  fail  not  at  your  peril. 
Witness,  &c.  Courtenat. 

b  4  Form 
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Form  of  Subpoena  ad  test,  et  duces  tecum. 

William  the  Fourth,  &c. 

To  Greeting. 

We  command  you  [and  every  of  you]  that  laying  all 
other  matters  aside,  and  notwithstanding  any  excuse, 
you  personally  be  and  appear  before  Mr. 
one  of  the  examiners  of  witnesses  in  our  High  Court  of 
Chancery,  at  his  office  in  BoU^  Yard^  Chancery  Lane^ 
London^  at  such  times  as  the  bearer  hereof  shall  by 
notice  in  writing  appoint,  [or  before 

and  others.  Commissioners  appointed 
for  the  examination  of  witnesses  in  our  Chancery,  at 
such  times  and  places  as  the  bearer  hereof  shall  by 
notice  in  writing  appoint,]  to  testify  the  truth  according 
to  your  knowledge  in  a  certain  cause  depending  in  our 
said  Court  of  Chancery,  wherein 

[and  others  or  another]  are  Plaind£& 
and  [and  others  or  another] 

are  Defendants  on  the  part  of  the 
[in  case  of  subpoena  duces  tecum,  add,  ^*  and  that  you 
then  and  there  bring  with  you  and  produce,"  &c.]   And 
hereof  fiul  not  at  your  peril. 

Witness,  &c  Courtenat. 


Form  of  Subpoena  to  sheao  Came  against  Decree. 

William,  &c. 

To  Greeting. 

We  command  you,  that  within  days  after  the 

service  of  this  writ  on  you,  exclusive  of  the  day  of  such 
service,  you  do  shew  unto  our  High  Court  of  Chancery 
good  cause  why  a  certain  decree  made  by 

on  the  day  of 

in  a  certain  cause^  wherein 
[and  another  or  others]  are 
Plaintiffs  and  [and 

another 
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another  or  others]  are  Defendants,  should  not  be  binding 
upon  you.  In  default  whereof  such  decree  will  stand 
and  be  absolute  against  you. 

Witness,  &&  Courte^at* 


The  Form  of  an  Original  Decree. 

Date  and  Title. 
This  cause  coining  on  this  present  day  to  be  heard 
and  debated  |3efore,  &c.,  in  the  presence  of  counsel 
learned  on  both  sides,  and  the  pleadings  in  this  cause 
being  opened  upon  debate  of  the  matter  and  bearing 
[here  state  in  the  usual  form  a  description  of  the  evidence 
which  was  read]  and  what  was  alleged  by  the  counsel 
on  both  sides.  His  Lordship  doth  order  and  decree  [or 
doth  dedare]  &c. 

The  Form  of  a  Decree  upon  jvrther  Directions  a/ier  a 

Master's  'Report* 

Date  and  Tide. 
This  cause  coming  on  the  day  of 

to  be  heard  and  debated  before,  &c.  His 
Lordship  did  order  and  decree  or  declare  [here  state  the 
decretal  part  except  the  words  of  course]  that  in  pur- 
suance of  the  said  decree  the  said  Master  made  his 
report,  bearing  date  the  day  of 

which  stands  absolutely  confirmed  by  an  order, 
dated  the  day  of 

and  thereby  found  [here  state  the  Master's  finding  or 
c^inion  only].  And  this  cause  coming  on  this  present 
day,  to  be  heard  before,  &c.,  for  further  directions,  and 
as  to  the  matter  of  costs  reserved  in  the  said  decree  [if 
costs  be  reserved]  in  the  presence  of  counsel  learned  on 
both  sides,  upon  opening  and  debate  of  the  matter,  and 
hearing  the  said  decree,  &c.,  read,  and  what  was  alleged 
by  counsel  on  both  sides.  His  Lordship  doth  order, 

&C. 

The 
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The  same  form  to  be  obs^red  upon  the  decree 
for  further  directions  mutatis  mutandis^  where^  upon  the 
original  hearing  an  issue  or  a  case  for  the  opinion  of  a 
court  of  law  is  directed,  or  the  bill  is  retained  for  twelve 
months,  with  liberty  to  bring  an  action.  The  issue  and 
verdict  of  the  jury  to  be  stated  at  length,  but  the  Judge's 
certificate  upon  the  case  only,  and  not  the  case  itself 


The  Form  of  an  Order  upon  Petition* 

Date  and  Tide. 
Whereas  A.  B,  did,  on  the  day 

of  ,  prefer  his  petition  unto,  8cc^ 

setting  forth  as  therein  set  forth,  and  praying  [here  state 
the  prayer]  whereupon  all  parties  concerned  were  ordered 
to  attend  His  Lordship  on  the  matter  of  the  said  petition 
and  counsel  for  the  petitioner,  and  for 

this  day  attending  accordingly, 
upon  hearing  the  said  petition,  &c.,  read,  and  what  was 
alleged  by  the  counsel  for  the  petitioner  and  the 
counsel  for  His  Lordship 

doth  order,  &c. 
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SCHEDULE  OF  FEES, 

To  be  received  by  the  Masters  and  their  Clerics, 


£  s.    d. 

For  every  warrant  ...••• ••••••• •• •••  0    8    Q 

For  dravnng  every  Report,  per  folio,  exclusive  of 

the  following  fee 0    2    0 

On  signing  every  Report  and  certificate 10    0 

For  investigating  every  title  brought  in  before  the 
Master  to  be  settlecl,  and  perusing  the  abstract 

thereof 5    0    0 

For  every  advertisement  issued  by  the  Master 1     1    0 

For  signing  the  allowance  of  every  deed,  recogni- 
zance, set  of  interrogatories,  account,  or  other 
document  allowed  and  signed  by  the  Master  •...  0  5  0 
For  considering  exceptions  taken  to  answers,  exa- 
minations, and  affidavits  before  the  Master  for 
each  set  of  exceptions  disallowed,  to  be  paid  by 

the  party  excepting 0  10    0 

For  each  such  exception  where  allowed  to  be  paid 

by  the  party  against  whom  allowed  • 0    5    0 

For  every  Order  upon  a  warrant  0    5    0 

For  perusing  and  settling  the  draft  of  every  deed 
brought  before  the  Master  to  be  settled,  except 
lease  for  a  year,  where  such  deed  shall  not  ex- 
ceed thirty  folios • 10    0 

Where  such  deeds  shall  exceed  thirty  folios,  and 

not  exceed  fifty  folios 1  10    0 

And  where  such  deed  shall  exceed  fifty  folios,  and 

not  exceed  100  folios 2  10    0 

And  where  such  deed  shall  exceed  100  folios 8    0    0 

Fee  on  preparing  every  recognizance  ••••••• 110 

For  taking  the  acknowledgment  of  any  deed ••  110 

For  an  examination  fee  on  each  witness,  exclusive 

of  oath 0    5    0 

For  examining  the  engrossments  of  deeds,  each 

skin .M..M.MM 0    S    4 

For 
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For  comparing  deeds,  books,  and  papers  with  the 
schedulef  on  their  being  deposited  or  delivered 
outy  where  the  schedule  shall  not  amount  to  fifty 

folios  ^ 0    6    8 

Where  the  schedule  shall  amount  to  fifty  Iblios  ....  0  13  4 
For  attending  any  Court,  per  day,  by  the  Clerk  •••  0  0  0 
For  searching  for  papers  in  a  cause  or  matter  not 

in  inimediate  progress  before  the  Master 0    6    8 

Upon  every  sale  by  the  Master,  where  the  pur- 
chase-money does  not  exceed  2000/.,  payable  on 
the  Report,  confirmed  absolute  by  such  party  as 

the  Master  shaH  direct - $00 

For  every  sale  above  2000^.,  on  every  100/. 0    5    0 

For  every  oath 0     16 

For  entering  accounts  of  receivers,  consignees,  and 

committees,  per  foKo  in  each  book  • 0    0    6 

For  every  exhibit  0    2    6 

Where  a  Master  shall  be  required  to  attend  a  party 
to  administer  an  oath,  there  shall  be  paid  a 
further  fee  of  10s,  over  and  besides  the  coach- 
hire,  or  reasonable  travelling  expences  of  the 

Master  •.••••• 0  10    0 

For  expunging  scandal  or  impertinence  out  of  every 
record  or  document  referred  on  every  such  re- 
cord or  document 10    0 
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SCHEDULE  OF  FEES, 

_  _  * 

To  be  received  bt/  the  Registrars  and  their  Clerks* 


£  s.    d. 
For  erery  decree  or  order  on  the  original  hearing 
of  a  cau8e>  and  on  further  directionsy  encluuve 
of  the  Master  of  the  Rolls'  fees  on  decrees  of 

6s.Sd. s ^....  4  10    0 

For  every  order  on  petition  or  motion  of  course  .«•  0    3    0 
For  every  order  on  other  petitions  where  the  prayer 
is  not  granted,  but  a  reference  i^  preTionsIy  di- 
rected, and  where  the  petition  is  dismissed*..*...  0  tO    0 

For  every  other  order  on  petitions 2    0    0 

For  every  order  for  a  special  injunction,  or  for  tne 
appointment  of  ff  receiver,  and  every  money 

order 4 «• ;•  fi  10    0 

For  every  other  order  on  special  motions 10    0* 

For  every  order  on  arguing  exceptions;  pleas,  and 

demurrers ^ 2    0    0 

For  every  order  on  petition  of  appeal  or  re^hearing  2    0    0 
For  every  office  copy  of  decree  or  order  on  further 

directions 2    0    0 

For  every  office  copy  of  orders  on  petition,  whertf 

a  reference  is  directed • *  1     0    O 

For  every  office  copy  of  orders  of  reference  on 

petitions «•• 0  10    0 

For  every  copy  of  a  petition  of  appeal  or  re-hear-* 

>ng>P«rsiae < 6*    0    6 

For  every  certificate  signed  by  the  regfistraf  fot'tbe' 
sale  or  transfer  of  annuities,  stock,  or  ezchequef 

bills,  or  for  delivery  out  of  the  latter  ^.^ ••••  0    8    6 

For  every  other  certificate  signed  by  the  registrar  0    10 
For  every  copy  of  ibinutes  of  aiiy  decree  or  order, 

per  side  « 0    1     0 

For  every  exhibit  proved  vtW  OOC0  in  Court 0    2    6 

For  entering  every  plea  or  demurrer -.....••.;  0'    1     0 

For  settinff  down  causes,  exceptions,  further  direc- 
tions, pleas,  and  demurrers,  each  (except  for 

setting  down  causes  on  the  registrar's  days) 6     1     0 

For  setting  down  causes  on  the  registrar's  days^ 
each , 1     10 

*^*  For  every  copy  of  any  decree  or  order  passed  prior  id  these 
orders  coming  into  operatioo,  the  usual  lees,  heretofore  pay« 
able  for  such  copies,  are  to  be  received. 

BROUGHAM,  C. 
JOHN  LEACH,  M.  E. 
LANCELOT  SHADWELL,  r.  C 
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ALPHABETICAL  INDEX 


OF    THE 


MATTERS  CONTAINED  IN  THE  ORDERS. 


Order 

ACCOUNTANT  GENERAL, 

duties  of,  upon  orders  for  money 28 

AFFIDAVITS, 

copies  of,  when  to  be  delivered 36 

hours  of  attendance  in  office  of  clerk  of S6 

COSTS, 

of  exceptions  to  insufficient  answer 19 

COUNTRY  CAUSE, 

notice  to  be  given  upon  suing  out  dedimus  to 

take  plea,  answer,  or  demurrer  in 9 

time  to  plead  answer  or  demur  in « 10 

DECREE, 

form  of  original.. p.  xxv 

form  of,  upon  further  directions  afler  a  Master's 

report m.  p.  xxv 

bow  to  be  drawn  up ••• ••        27 

DEDIMUS, 

bow  to  sue  out,  to  take  plea,  answer,  or  demur- 
rer in  the  country 9 

or  where  Defendant  resides  not  less  than  four 
miles  from  LincolrCs  Inn  HaU,  and  is  ill  or  in- 
firm   «•% 9 

ENTRIES, 

duties  of  clerks  of 30 

proper  calendars  and  indexes  to  be  kept  by 

clerks  of 30 

EXCEPTIONS, 

to  insufficient  answer,  costs  of... i9 

to  reports  to  be  filed  in  the  Report  Office 30 

FEES, 


INDEX. 

Order 
FEES, 

of  Masters  and  their  clerks  .*•••- 34 

of  registrars  and  their  clerks 34 

schedules  of pp.  xxvii.xxix 

INDEXES, 

in  Report  Office,  bow  to  be  kept 30 

INJUNCTION, 

to  stay  proceedings  at  law,  right  of  Plaintiff  to, 
upon  failure  of  Defendant  to  plead  answer  or 

demur  .•••• 10 

form  of  order  for • ••         11 

INTERROGATORIES, 

form  of  last  32 

MASTER, 

in  vacation •• 25 

in  rotation,  mode  of  ascertaining 17 

fees  of 34 

extraordinary  may  act  ten  miles  beyond  Lincoln' » 

InnHaU 33 

MONEY, 

sums  of,  in  order  for  payments  of,  to  be  stated 

in  words  at  length  •••, 28 

reudues  of  to  be  ascertfuned  and  specified  by 

affidavit 28 

orders  for  payment  of,  specification  of  persons 

time  in,  &c .•••••.m...m.        28 

OFFICES, 

hours  of  attendance  at ..m* -%••••*.        35 

copies  of  reports,  exceptions,  and  petitions  30 

OFnCE  COPIES, 

how  to  be  written .MMMMtM        31 

ORDERS, 

for  further  time  to  answer,  form  and  condi- 
tions of .••••••••••        21 

of  reference  for  scandal  and  impertinence,  form  of        22 

mode  of  entering,  and  effect  of m.«.        24 

for  special  injunctions •        27 

upon  petitions,  how  to  be  drawn  up 27 

PETITIONS, 

of  course  at  the  Rolls,  how  to  be  obtained  and 

drawn  up,,.. '•••t *•#••        29 

fees 
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Order 
PETITIONS, 

fees  upon 29 

orders  upon,  how  to  be  drawn  up 27 

original  to  be  filed  by  the  clerk  of  the  reports ...  27*  30 

form  of  order  upon p.xxYi 

REFERENCES, 

practice  as  to^  where  no  previous  reference  has 

been  made  in  the  cause .m...         15 

where  there  has  been  a  previous  reference 16 

for  scandal  and  Impertinence,  course  of  proceed- 
ing in  vacation  upon 22. 25 

REGISTRAR, 

duties  of • 27 

decrees  how  to  be  drawn  up  by 27 

REPORT  OFFICE, 

duties  to  be  performed  by  master  and  clerks  of..        30 
regulations  as  to  office  copies,  and  as  to  calen- 
dars and  indexes  of • m. «        30 

REPORTS, 

specification  of  names  of  parties  and  sums  of 

moneyin • 28 

to  be  filed  and  indorsed  at  the  Report  Office  ....        28 
REVIVOR, 

right  of  PlaintlflP  where  Defendant  is  in  custody 

for  want  of  appearance  to  a  bill  of 8 

where  non  est  inventus  is  returned  to  process  of 
attachment  for  want  of  appearance  to  a  bill  of         8 

common  order  of,' how  obtained • «.•        10 

form  of 10 

SCANDAL  AND  IMPERTINENCE, 

form  of  order  of  reference  for  ••        22 

course  of  proceeding  upon  references  for 22 

SCHEDULE  OF  FEES, 

to  Masters  and  their  clerks p.xxvii 

to  Registrars  and  their  clerks • p.xxix 

SIX  CLERKS, 

rules  to  be  observed  by,  upon  application  of 
solicitor  to  ascertain  the  Master  in  rotation  ...         17 
SPECIAL  APPLICATIONS, 

under  the  act,  to  be  made  to  and  determined  by 

the  Master  in  rotation 19 

form 


INDEX. 


XXXIU 


Order 

SPECIAL  APPLICATIONS, 

fornl  of  orders  on • 24 

costs  of  to  be  regulated  by  the  Master 23 

to  be  made  to  vacation  Master  in  vacation  time         24 
SUBP(ENA, 

mode  of  preparing  and  filing •••  1 

office,  pracipe  to  be  filed  at..., • 2 

office,  hours  of  attendance  at »•• 36 

for  costs,  to  be  sealed  on  production  of  certificate  2 

to  be  indorsed  with  name  or  firm,  and  residence 

of  solicitors • «...m • 3 

where  solicitors  are  agents  only,  to  be  indorsed 
with  name  or  firm  and  residence  of  principals, 

as  well  as  of  the  agents.... • ^ 3 

mode  of  serving • ...•  4 

to  contain  three  names  where  necessary  or  re- 
quired   • 5 

costs  off  and  fees  chargeable  on m....  5 

duces  tecum  not  to  include  more  than  three 

persons 6 

time  within  which  to  be  served  and  amended ....  7 

liberty  to  amend  between  the  suing  out  and 

serving  of. ^ 7 

form  of  to  appear  and  answer p.  xxi 

to  rejoin p.  xxii 

to  hear  judgment  ••..•. p.z!xii 

for  costs puxxiii 

to  testify  vivS  voce  in  Court  or  before 

the  Master ^....p.xxiii 

ad  testificandum  et  duces  tecum p.  xxiv 

to  shew  cause  against  decree. p.  xxiv 

TIME, 

allowed  to  plead  answer  or  demur,  not  demur- 
ring alone,  in^a  country  and  in  a  town  cause...         10 

allowed  to  demur  alone 10 

allowed  to  Defendant  to  consider  whether  he  will 
answer  amended  bill,  where  no  further  answer 

is  required 14 

allowed  for  further  answer  where  Defendant  sub- 
mits to  answer  exceptions  to  a  first  answer  ...         18 
where  such  order  of  reference  has  been  served 

prior  to  submission • • •         18 

V   oL«  L  c  after 
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Order 
TIME, 

after  whicli   Defendant    may  serve    ootice  of 
motion  to  dismiss  for  want  of  proaecution .-...        26 

when  reports  and  exceptions  are  filed,  to  be  en* 

tered  in  a  book  in  the  Report  Office ••        30 

VACATION, 

special  applications  in,  to  be  made  to  vacation 

Master... 25 


"^— ^»»^ 


REPORTS 


OF 


CASES 


ARGUED  &  DETERMINED  1832. 


IN  THE 


HIGH  COURT  OF  CHANCERY. 


B 


LIMBARD  V.  GROTE.  j^^^Y^. 

Y  the  settlement  made  on  the  marriage  of  Henry  A  daughter 
Peckwcll  and  Bella  Bhsset,  dated  the  19th  and  20tli  Sir  th?'^"^ 
oi  Febrtiary  1778,  certain  lands  and  money  were  settled  marriage  set- 
to  the  use  of  the  husband  for  life,  remainder  to  the  wife  1,^^  father  and 
for  life,  remainder  to  the  children  of  the  marriage,  in  mother  to 
such  shares  and  proportions  as  the  husband  and  wife  and  interest 

should  during  their  lives  jointly  appoint,  or,  for  default  '"  '*"*^*  ^^^ 

moneVy  as  cne 

of  a  joint  appointment,  as  the  survivor  should  by  deed  surviving 
or  will  appoint ;  and  in  default  of  any  appointment,  to  mothier should 

the  children  as  tenants  in  common  in  fee.  vides  by  ner 

own  marriage 
settlement. 

The  husband  died,  leaving  his  wife  surviving  him ;  that  all  such 

share  and 
there  having  been  no  joint  appointment.  interest  to 

which  she 
^^         should 
There  become 
entitled, 
under  her  mother's  settlanent,  should  be  vested  in  trustees  to  the  use  of  her  in- 
tended husband  for  life,  remainder  to  herself  for  life,  remainder  to  the  children  of 
the  marriage. 

Four  years  after  the  marriage,  the  mother  appoints  a  sum  of  3000/L  to  be  paid 
to  the  trustees  of  the  daughter's  settlement,  upon  the  uses  therein  expressed,  in 
satisfaction  of  the  daughter's  share  and  interest  under  the  marriage  settlement  of 
the  father  and  mother:  Held  that  this  was  substantially  an  appointment  to  the 
daughter,  and  therefore  valid. 

Vol.  I.  B 
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1832.  There  were  issue  of  the  marrii^e  fewer  ohildren ;  iZo- 

beri  Henty  Pechwett^  afterwards  Sir  Robert  Henry  Blosset, 
and  a  daughter  named  Selina  Maty.  After  the  death  of 
the  father,  the  daughter  intermarried  with  George  Grcte^ 
and  by  the  settlement  made  m  contemplation  of  that 
marriage,  dated  the  7th  and  8th  days  of  October  1793,  it 
was  provided  that  all  the  estate  and  interest  to  which 
Selina  Mary  should  become  entitled  after  the  death  of 
her  mother,  by  virtue  of  the  settlement  of  1 773,  should 
be  settled  to  the  use  of  the  husband  for  life ;  remainder 
to  the  wife  for  life ;  remainder  to  such  one  or  more  of 
the  children  of  the  marriage  as  the  husband  and  wife 
jointly,  or  the  survivor  should  appoint ;  and  for  default 
of  appointment,  to  the  children  equally. 

Afterwards,  by  a  deed  poll,  dated  the  23d  of  December 
1807,  Bella  Pechoell  executed  the  power  of  appointment 
under  her  marriage  settlement,  and  thereby  appointed 
all  the  lands  and  money  to  which  her  power  extended, 
to  her  son.  Sir  Robert  Henry  Blossety  to  be  an  immediate 
vested  interest  in  him,  but  to  take  effect  in  possession 
after  her  death,  charged  with  the  payment  thereout, 
after  her  death,  of  a  sum  of  3000/.  to  the  trustees  of  her 
daughter's  marriage  settlement,  upon  '  the  trusts,  in- 
terests, and  purposes  expressed  in  the  said  settlement, 
and  which  sum  was,  by  the  said  deed  poll,  stated  to  be 
appointed  and  intended  to  be  taken  and  received  in  full 
satisfaction  of  all  the  share  and  interest  of  her  said 
daughter  under  the  marriage  settlement  of  her  the  said 
Bella  PeckweU. 

The  mat^ial  question  in  the  cause  was,  whether  this 
appointment  of  the  mother  was  a  valid  execution  of  her 
power,  not  being  in  form,  as  it  applied  to  the  daughter, 
an  appointment  to  a  child  of  the  marriage,  but  for  the 
benefit  dso  of  the  husband  of  the  daughter  and  of  the 

daughter's 


CASES  IN  CHANCERY. 


daughter's  children,  who  were  not  objects  of  the  mother's 
power  of  appointment 

Mr.  Sidebottonij  for  the  appointees,  cited  White  v.  Si. 
Barbe  {a\  where  it  was  held  that  under  a  power  to 
appoint  among  children,  interests  might  be  given  to 
grandchildren  by  way  of  settlement,  with  the  concur- 
rence of  their  mother,  an  object  of  the  power,  and  her 
husband.  So  in  Langston  v.  Blackmore  (6),  an  appoint- 
ment to  a  son,  remainder  to  such  wife  as  he  should 
marry,  remainder  to  his  issue,  under  a  power  to  appoint 
to  children,  was  held  good,  inasmuch  as  the  son  might, 
if  the  appointment  had  been  made  to  him  absolutely, 
have  immediately  afterwards  settled  the  property  in  the 
same  manner.  I^  however,  the  appointment  in  favour 
of  Mrs.  Groie  should  be  held  to  be  bad,  then  the  whole 
would  enure  to  the  benefit  of  Sir  Robert  Henry  Blosset^ 
in  whose  behalf  the  power  was  well  executed.  Alexander 
V.  Alexander  {c\  Palmer  v.  Wheeler.  {d[) 

Mr.  Tinnetfj  contra^  contended  that  the  appointment 
was  bad,  inasmuch  as  it  was  an  appomtment  to  persons 
who  were  not  objects  of  the  power.  If  the  appointment 
were  bad,  such  part  of  the  fund  as  was  ill  appointed 
would  go  to  the  children,  to  whom  it  was  limited  in 
de&ult  of  appointment    Bauiledge  v.  DorriL  {e) 

The  Master  of  the  Rolls. 

The  appointment  of  the  3000/.  by  the  mother  is  sub- 
stantially an  appointment  to  the  daughter,  being  in 
execution  of  the  daughter's  contract  in  her  marriage 
settlement,  and  is  therefore  a  yalid  appointment. 


1832. 


(a)  \T,^  B.  199. 

{b)  Ambl,t9l, 

(c)  2  Vet.  len.  640. 


{A)  9  Boll  4'  Btai.  18. 
(e)  2  F^i.  Jan.  557. 
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Nt^.Ti2.  PIERCY  V.  ROBERTS. 

Dec.  14. 

A  testator        rpHOMAS  ROBERTS,  by  his  will  dated  the  18ih  of 

bequeathed  a     ^  "^ 

legacy  of  400^         January  1829,  bequeathed  to  his  executors  the  sum 

tore"upor""  ®^  *^^^*  "P°"  ^^"^^  '°  P®y»  ^PP'y>  ^"^  dispose  thereof, 
trust  to  pay      and  of  the  interest  and  produce  thereof,  to  and  for  the 

his  son  in  ^^'^  ^^^  ^"^  benefit  of  his  son,  Thomas  Jortin  Roberts^ 
such  smaller  in  such  smaller  or  larger  portions,  at  such  time  or  times 
tions,  atsuch    immediate  or  remote,  and  in  such  way  or  manner  as 

time  or  times,  ^hey  the  said  executors,  or  the  survivor  of  them,  or  the 

and  m  such  *" 

way  or  man-     executors  or  administrators  of  such  survivor,  should  in 

shoiJklhil^  if  ^'^cir  judgment  and  discretion  think  best:  and,  after  be- 

judgment  and  queathing  to  his  executors  the  further  sum  of  400/.  upon 

think  best:  similar  trusts,  for  the  benefit  of  his  son  John  Prawting 

Held,  that  the  Roberts,  the  testator  proceeded  as  follows :  —  "  And,  in 

the  executors  ^^e  of  the  deaths  of  either  or  both  of  my  said  sons, 

was  detei^         Thomas  Jortin  and  John  Prawtin<r^  before  the  whole  of 

mmed  by  the      ,         . , 

insolvency  of    the  said  several  sums  of  400/.  and  400/.,  and  the  interest 

d  uTt^       ^^®^®^^  ""^^P^^^^^^'y*  ^^^^  '^^^^  ^^^  P®*d  ®r  applied  for 
legacy  vested    the  purposes  aforesaid,  then  I  will  and  direct  that  the 

of  theln-^"^  unapplied  part  or  parts  thereof  respectively  shall  sink 
solvent.  into  and  become  part  of  my  residuary  personal  estate, 

the  assignees     ^"^  g^  ^^^  "^  applied  therewith  as  hereinafter  men- 

ofabank-  tioned:''  and  the  testator  thereby  appointed  his  wife, 
rupt  s  orin-        .       _  _  ,  .  .  ,  ,  ,    .  -  ^     ^ 

solvent's  ^^  Roberts,  his  residuary  legatee,  and  the  said  Ann 

estate,  it  is        Hoberts  and  John  Jortin  executors  of  his  said  will, 
not  competent 

to  the  De- 

obj^th^t  '^^®  testator  died  in  July  1829,  and  in  May  1830  the 

the  suit  has  testator's  son  Thomas  Jortin  Roberts  took  the  benefit  of 
been  insti-  , 

tated  without  ^"^ 

the  consent 

of  the  major  part  in  value  of  the  creditors,  as  required  by  the  Bankrupt  and  In- 
solvent Debtors'  Acts.  The  judgment  in  such  a  suit  will  bind  the  creditors,  but  the 
assi^ees  take  upon  themselves  the  responsibility  that  the  suit  has  been  properly 
insututed  and  properly  conducted. 
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the  Insolvent  Debtors'  Act.  Previously  to  May  1880,  1832. 
Thomas  Jortin  Roberts  had  received  several  sums  from 
the  executors,  amounting  in  the  whole  to  156/.;  and 
since  that  period,  and  before  the  filing  of  the  bill,  he 
had  received  several  other  sums,  amounting  together  to 
1 12Z.  The  bill  was  filed  by  the  assignee  of  the  insol- 
vent's estate  against  the  executors  of  the  testator,  to 
recover  the  legacy  of  400/.  and  the  interest  thereof,  or  so 
much  thereof  as  remained  unpaid  at  the  time  of  the 
discharge  of  the  legatee  under  the  Insolvent  Debtors' 
Act 

Mr.  Bickersieth  and  Mr.  Girdlestone^  jun.,  for  the 
Plaintiff. 

The  discretion  given  by  this  testator  to  his  executors 
was  a  discretion  subject  to  the  incidents  of  property,  and 
consequently  terminable  by  the  bankruptcy  or  insolvency 
of  the  legatee.  The  Defendants  insist  that  the  insol- 
vency of  the  legatee  was  an  event  in  the  contemplation 
of  the  testator,  and  that  upon  that  event  they  had  a  right 
to  exercbe  their  discretion  either  in  continuing  or  with- 
holding further  payment.  In  point  of  fact,  they  have 
continued  to  make  payments  to  the  legatee  after  his 
insolvency.  All  that  it  is  hecessary  to  consider,  there- 
fore, is  whether  such  an  exercise  of  discretion  is  per- 
mitted by  law.  Attempts  have  frequently  been  made 
by  testators  to  give  property  in  such  a  manner  as  to 
prevent  the  use  and  enjoyment  of  it  from  being  inter- 
rupted by  the  bankruptcy  of  the  legatee,  but  such 
attempts  have  been  uniformly  rendered  unavailing  by 
the  decisions  of  this  Court.  Brandon  v.  Robinson{a\  Ross 
y,Ross{b\Gravesv.Dolphin.{c)  In  Graves  v.  Dolphinj  your 
Honor  held  that  the  policy  of  the  law  does  not  permit 

property 

(a)  18  Fes.  499.  (b)  1 «/.  4*  9F.  154.  (c)  I  SSm.  66. 
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1 832.  property  to  be  so  limited,  that  it  shall  continue  io  the 
p-  '  enjoyment  of  a  bankrupt  notwithstanding  his  bank- 
V.  ruptcy ;  and,  by  parity  of  reason,  the  law  will  not  permit 

property  to  continue  in  the  enjoyment  of  an  insolvent 

notwithstanding  his  insolvency. 

Mr.  Pemberton^  and  Mr.  Elderton^  for  the  Defendants. 

It  is  perfectly  true,  that  where  a  vested  interest  is 
given  to  a  legatee,  the  property  so  given  cannot  be 
separated  from  its  incidents ;  and  this  is  the  circumstance 
which  distinguishes  all  the  cases  that  have  been  cited 
from  the  present  In  Brandon  v.  Robiusony  Lord  Eldon 
held  the  interest  given  to  the  bankrupt  to  be  a 
vested  interest,  and  therefore  capable  of  passing  by  the 
assignment  under  the  commission  of  bankruptcy.  To 
prevent  such  an  effect,  he  observed,  there  must  have 
been  a  limitation  over.  The  same  observation  applies 
to  Graves  v.  Dolphin  (a).  So  in  Ross  v.  Boss{b),  the 
interest  was  to  vest  when  the  bankrupt  attained  the  age 
of  twenty«five;  and  he  had,  in  fact,  attained  that  age. 
In  the  present  case,  there  is  the  very  circumstance  which, 
according  to  the  distinction  taken  by  Lord  Eldon  in 
Brandon  v.  Robinson^  would  have  prevented  the  interest 
in  that  case  from  passing  to  the  assignee.  There  is  a 
limitation  over  to  the  residuary  legatee,  in  the  event  of 
the  whole  of  the  400/.  and  interest  not  being  paid  in  the 
lifetime  of  the  legatee.  It  is  certain  that  there  is  no  law 
which  prevents  a  man  from  so  restricting  the  benefit  of 
a  bequest,  that  it  shall  cease  on  the  insolvency  of  the 
legatee ;  and  why  may  he  not  so  restrict  it  that  it  shall 
cease  at  the  discretion  of  the  executors  ?  If  the  law 
permit  a  man  to  limit  his  property  over  absolutely  on 
the  insolvency  of  a  legatee,  what  is  to  prevent  him  from 
so    limiting  it  conditionally?      The    assignee  of   an 

insolvent 

(a)  1  Sittk  60.  (5)  \J.4fW,  154. 
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insolvenl:  cannot  be  placed  in  a  better  situation  than  the 
insolvent  bimsel£  As  tbe  interest  of  the  legatee^  there- 
fore^ depended  on  the  discretion  of  the  execators,  the 
interest  of  the  assignee  must,  in  like  manner,  depend 
upon  that  discretion;  and  the  executors  have  a  right  to 
determine  tbe  bounty  of  tibe  testator  upon  an  event 
vrbich  it  is  reasonable  to  suppose  the  testator  biaiself 
had  in  his  contemplation. 


18S2. 


Mr.  Bickersteth  in  raply. 

There  can  be  no  doubt  that  a  testator  may  make  a 
limitation  over  on  the  insolvency  of  a  legatee;  but 
this  the  testator  has  neither  done  .in  terms  nor  in  effect- 
He  has  made  a  limitation  over  in  the  event  of  the  death 
of  the  legatee,  which  excludes  the  notion  of  his  having 
intended  to  give  the  legacy  over  in  any  other  event. 
This,  therefore,  is  an  equitable  interest  vested  in  the  in- 
solvent, which  the  Court  will  hold  to  be  liable  to  the 
claims  of  the  creditors.  The  executors  have,  by  their 
own  act,  shewn  an  intention  of  giving  to  the  legatee  such 
a  personal  enjoyment  of  the  legacy  after  his  insolvency 
as  the  policy  of  the  law  will  not  allow. 

J^e  Master  of  the  Rolls. 

The  question  is,  whether  this  legacy  passed  to  the 
assignee  of  the  insolvent  upon  the  insolvency  of  tbe 
l^atse;  or  whether  it  may  remain  in  tbe  hands  of  the 
executors,  to  be  applied,  at  their  discretion,  for  tbe 
benefit  of  the  legatee.  The  insolvent  being  the  only 
person  substantially  entided  to  this  legacy,  the  attempt 
to  continue  in  him  the  enjoyment  of  it,  notwithstanding 
his  insolvency,  is  in  fraud  of  the  law.  The  discretion  of 
the  executors  determined  by  the  insolvency,  and  tbe 
property  passed  by  the  assignment. 
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A  preliminary  objection  was  taken  to  this  suit  by  the 
Defendants,  on  the  ground  that  it  had  been  instituted 
without  the  consent  of  tlie  major  part  in  value  of  the 
creditors,  at  a  meeting  convened  by  advertisement  for 
that  purpose,  as  required  by  the  1  G.4.  r.  119.  The 
bill  alleged,  that  the  Plaintiff  had  been  duly  authorized 
to  institute  the  suit  with  such  consent,  but  this  allegation 
was  not  proved;  and  it  was  objected  at  the  hearing,  by 
the  Defendants,  that  the  consent  of  the  creditors  not 
being  proved,  the  bill  must  be  dismissed. 

His  Honor  would  not  allow  the  suit  to  be  stopped  by 
this  objection,  but  directed  the  point  to  be  argued  on  a 
future  day. 


2iou,  12. 


On  this  day  the  point  was  accordingly  argued  by  Mr. 
Bickerstethy  for  the  Plaintiff,  and  by  Mr.  PembertoUf  for 
the  Defendants. 


For  the  Plaintiff.  The  first  case  in  which  this  point 
was  considered  is  Ocklestone  v.  Benson  {a) ;  there  the 
Defendant  pleaded  that  the  suit  was  not  instituted  with 
the  consent  of  the  creditors  at  a  meeting,  as  required  by 
the  5  G.  2.  c,  30.  ss.  S4<,  S5.  It  is  to  be  observed  that  the 
clause  in  question  is  imported  from  the  Bankrupt  Acts 
into  the  Insolvent  Debtors'  Act,  and  consequently  that 
the  Cases  in  which  the  clause  in  the  Bankrupt  Acts  was 
considered  are  applicable  for  the  purposes  of  the  present 
argument  All  the  reasoning  involved  in  the  objection 
is  summed  up  in  the  observations  made  by  your  Honor 
in  Ocklestone  v.  Benson,  (a)  "  If  the  creditors  are  not 
bound  by  the  result  of  a  suit,  which  is  commenced  by 

the 

(a)  8  Sm»  4'  8tu,  205. 
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the  assignees  without  the  consent  of  the  creditors,  then 
it  is  not  fit  that  the  Defendant  should  be  vexed  by  a 
suit  which  at  the  pleasure  of  the  creditors  may  be  to 
him  fruitless ;  and  if  the  creditors  are  bound  by  such  a 
suit,  then  it  is  fit  that  a  plea  should  be  fiiToured  which 
is  in  furtherance  of  the  statute."     In  Doe  dem.  Clark  ▼. 
Spencer  {a\  the  Court  of  Common  Pleas  held  that  it  was 
not  competent  to  a  defendant  in  an  action  of  ejectment 
to  take  an   objection  similar  to  that  now  made.     In 
Sevan  v.  Lewis  (&),  your  Honor  decided  that  a  sup- 
plemental bill  to  a  bill  filed  before  the  bankruptcy  of 
the  plaintiff  might  be  filed  without  the  consent  of  the 
creditors,  as  required  by  the  6  G.  4.  c,  16.  5.  88.     In 
Sozon  y.  Williams  {c)  the  same  plea  was  put  in  as  in 
Ocklestone  v.  Benson^  and  it  was  reluctantly  allowed  by 
Chief  Baron  Alexander  on  the  authority  of  that  case. 
That  learned  Judge,  indeed,  expressed  some  doubt  as  to 
the   accuracy  of  the   report  in   Ocklestone  v.  Benson^ 
and  adverted  particularly  to  the  irremediable  mischief 
which  might  accrue  in  the  case  of  waste,  if  it  were  open 
to  a  defendant  to  take  advantage  of  this  provision  in 
the  Bankrupt  Acts.     The  next  case  was  King  v.  Tul^ 
lock{d)y  where  the  same  question  was  raised  upon  a 
demurrer,   which   was  allowed  by   the  present  Vice- 
Chancellor  upon  the  authority  of  Ocklestone  v.  Benson. 
In  Jones  v.  Yates  {e)^  where  a  bill  filed  by  the  assignees 
of  a  bankrupt  was  denmrred  to  on  the  same  ground* 
Chief  Baron  Alexander  over-ruled  the  demurrer,  ob- 
serving,, that  he  had  spoken  to  your  Honor  and  the 
Vice- Chancellor  on  this  point,  and  that  if  those  learned 
Judges  continued  of  the  opinion  then  entertained  by 
them»  a  di£&rent  rule  would,  for  the  future,  prevail  on 

this 


ISS2. 


(a)  5  Bmgh.  807. 

(b)  tG.^J.  245. 

<c)  %t/^J.  265.  475. 


{d)  2  Sim.  469. 
(«?)  SY.^J,  373, 
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\SS/i.  this  point  in  the  Court  of  Chancery.  In  Dance  r. 
^p  '  "^^  Wyatt  (a),  the  Court  of  Common  Pleas  decided  that  the 
provisional  assignee  of  the  Insolvent  Debtors'  Court 
had  a  right  to  sue  without  an  order  from  the  Courts 
as  required  by  the  act*  Such  is  the  state  of  the  autho- 
rities on  this  point,  and  they  most,  undoubtedly,  be 
admitted  to  be  somewhat  conflicting ;  but  if  Janes  v. 
Yates  be  accuratdy  reported,  the  point  may  be  con- 
sidered as  settled.  There  is  great  force  in  the  Chief 
Baron's  obsenrations  on  the  irremediable  mischief  that 
would  accrue  in  a  case  of  waste,  if  a  defendant  could 
avail  himself  of  this  clause  in  the  act 

For  the  Defendants.  The  objection  is  supported  by 
five  decisions  in  this  Court,  against  which  there  is  the 
single  case  of  Janes  v.  Yates  {b)  in  the  Court  of  Ex- 
chequer. There  is  a  more  recent  case.  Smith  v. 
Biggs  (c),  which  the  Vice-Chancellor  decided  in  con* 
formity  with  Oddestone  v.  Benson^  observing  that  he  had 
no  recollection  of  the  conversation  with  the  Chief  Baron 
mentioned  in  the  report  oi  Jones  v.  Yaies. 

The  Master  of  the  Rolls  said  he  had  a  strong  re- 
collection of  haying  been  spoken  to  by  Chief  Baron 
Alexander  on  this  point.  His  opinion  was  very  much 
in  favour  of  the  Plaintiff.  By  the  clause  in  question 
the  legislature  plainly  intended  to  benefit  the  creditor ; 
not  to  give  an  advantage  to  the  debtor.  If  the  suit 
were  successful,  the  creditors  would  take  the  benefit;  if 
it  were  unsuccessful  through  the  fault  of  the  assignee, 
they  would  have  their  remedy  against  the  assignee.  As 
it  was  desirable,  however,  that  the  rule  should  be  uni- 
form, 

(a)  6  ^tiigA.4a6.  (c)  6th  July  1832^  before  tl.e 

{b)  5Y,4rJ-  577.  Vice-Chancellor. 
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form,  he  would  not  decide  the  point  without  confernng        18SS. 
with  some  of  the  Judges  of  the  common  law  courts* 


On  this  day  his  Honor  deliFered  judgment  Co  the      Dee.  14. 
following  effect :  — 

I  have  had  the  opportunity  of  conversing  with  some 
of  the  Judges  at  common  law  upon  the  point,  and  their 
impression  is,  according  to  the  inclination  of  opinion 
which  I  expressed  at  the  hearing,  that  the  provision 
made  in  the  statute  is  to  be  considered  as  made  for  the 
benefit  of  the  creditors  alone,  and  that  it  is  not  com* 
petent  to  the  Defendants  to  take  advantage  of  the  ob-* 
jection  that  the  suit  has  been  instituted  without  the 
consent  of  the  creditors.  Upon  the  whole,  I  do  not 
now  hesitate  to  decide  that  this  suit  can  be  well  sus- 
tained by  the  assignee,  and  that  he  is  entitled  to  the 
decree  sought  by  this  bill. 

K  there  be  collusion  between  the  Plaintiffi  and 
Defendant  in  a  suit  instituted  by  the  assignees  without 
the  previous  consent  of  the  creditors,  the  judgment  of 
the  Court  will  bind  the  interest  of  the  creditors ;  but  the 
assignees,  in  such  case,  take  upon  themselves  the 
responsibility  that  the  suit  has  been  properly  instituted 
and  properly  conducted. 
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1832. 


^<»''";  PATTISON  v.  PATTISON. 

Nov.  SI. 

fayTtoil/.F.,  J^^^S  PATTISON,  by  his  will,  dated  in  April 
whom  he  1829,  gave  to  Margaret  Forbes^  among  other  be- 

married  quests,  the  sum  of  50/.  long  annuities,  which  he  de- 

among  other     scribed  as  purchased  with  1000/.,  left  him  by  the  will 

bequests,  50/.       r  -r 

long  an-  of  James  Tillard,  Esq. 

nuities,  which 
he  had  pur- 
chased with  The  testator  subsequently  intermarried  with  Margaret 

h?mbv  the       Forbes ;  and  by  a  codicil  to  his  will,  he  confirmed  to  her, 

will  of  J.  T,  in  addition  to  what  she  was  entitled  to  under  the  settle- 
After  his  mar-  ^  J  I  •  II  J  J 
riage  he  made  ™6^^  made  upon  her  marriage,  all  and  every  sum  and 

^^odicil,  by  sums  of  money,  property,  estate,  and  effects  given  and 
firmed  to  his     bequeathed  to  her,  under  the  name  of  Margaret  Forbes, 

wife  the  be-      fay  his  will. 
nents  given  to      *^ 
her  bv  his 

tion  to  the  *"  ^^  ^^^  ^™®  ®^  making  his  will,  the  testator  had,  be- 
provision  sides  the  50/.  long  annuities  specifically  bequeathed, 
by  her  mar-      Other  annuities  of  the  same  description ;  and  he  after- 

riage  settle-      wards  exchanired  all  his  long  annuities  for  new  annuities; 

ment.    He,  °  \ 

afterwards        by  which  exchange  he  made  a  profit  by  way  of  bonus, 

sold  his  long  amounting  to  100/.  The  term  for  which  the  new  an- 
annuities,  and        .  ,  ^ 

with  the  pro-    nuities  were  granted,  was  shorter  than  the  term  of  the 

SafedTew      '^"8  annuities  by  a  quarter  of  a  year, 
annuities, 

only  from  the       Subsequently  to  this  transaction,  the  testator  made 

long  annuities  another  codicil,  by  which  he  confirmed  his  will  and 

by  bemg  ter-  . 

minable  a         former  codicil.    The  question  in  the  cause  was,  whether 

quarter  of  a  ^j,g  ^iJow  was  entitled  to  the  50/.  new  annuities  pur- 
year  sooner.  ^  \ 

Subsequently,  chased  with  the  produce  of  the  50^  long  annuities  given 
^ctSir-    to  her  by  the  will. 

made  another  Mr, 

codicil,  by 

which  he  confirmed  his  will  and  former  codicil :  Held,  that  the  legacy  of  50/.  Ion 
annuities  was  adeemed. 


') 


V, 

Pattison. 
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Mr.  Bickersteih  and  Mr.  Uoydj  for  the  widow.  1832« 

It  is  clear  that  the  exchange  made  by  this  testator  of     p^ttisok 
one  description  of  stock  for  another  was  made  with  no 
view  of  altering  the  bequest.    The  subject  of  the  ademp- 
tion of  specific  legacies  was  much  considered  in  Barker 
V.  Rayner  {a) ;  and  the  clear  intention  of  the  testator  in 
the  present  case  will  be  supported  by  the  principle  upon 
which  that  case  was  decided :  for  your  Honor  held  that 
a  legacy,  though  altered  in  character,  would  not  be 
adeemed  if  there  was  such  a  setting  apart  of  the  legacy, 
so  altered  in  character,  as  would  prevent  ademption  ac- 
cording to  the  principles  of  the  civil  law.     Now  in  this 
case  there  is  such    a  setting  apart  of  the  substituted 
legacy  by  the  codicil  of  the  testator.  In  Selwood  v.  MrW- 
7nat/{b)^  a  testator  bequeathed  part  of  his  4  percent,  an- 
nuities, having  no  such  stock  at  the  date  of  his  will,  but 
having  previously  sold  out  all  his  4  per  cent,  annuities, 
and  invested  the  produce  in  long  annuities.     There  the 
Court  effectuated  the  intention  of  the  testator  by  cor- 
recting the  inaccuracy  of  the  description :  and  is  not  the 
intention  of  the  testator  in  this  case  equally  manifest  ? 
A  codicil,  confirming  the  dispositions  of  a  will,  operates 
as  a  republication  of  the  will,  and  is  to  be  construed  as 
if  the  testator  had  written  his  will  over  again  at  the  date 
of  the  codicil.  Perkins  \,Mtckleth'waUe.\c)  The  testator, 
therefore,  must  be  taken  to  have  given  the  50/.  long 
annuities  at  the  date  of  the  codicil,  and  the  Court  will 
efiectuate  his  plain  intention  by  substituting  for   this 
description  what  he  certainly  intended  to  give,  an  equal 
amount  in  value  of  the  new  annuities. 

Mr.  Pemberton  and  Mr.  Wigram^  contra. 

Since  the  decision  in  Barker  v.  Raj/ner^  it  is  perfectly 
settled  that  a  specific  legacy,  if  it  do  not  exist  at  the 

death 

(a)  $  Mad.  206.  (c)  1  P.  W.  275. 

{b)  3  Vet.  306. 


u 
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Pattison 

V. 
PATTISOKr 


death  of  the  testator,  is  adeemed ;  and  this  role  must 
prevail,  without  reference  to  the  intention  of  the  testator 
or  to  the  hardship  of  the  case;  for  there  can  be  no 
doubt,  in  the  present  case,  that  the  testator  has  failed  to 
give  effect  to  his  own  intention,  and  that  the  constructive 
ademption  of  this  legacy  is  a  hardship  upon  the  plaintifi. 
In  Barker  v.  Rayner^  the  intention  of  the  testator  not  to 
adeem  was  more  unequivocal  than  it  is  in  the  present 
case.  There  the  testator  bequeathed  two  policies  of 
insurancei  effected  on  the  life  of  his  wife,  and  all  his 
interest  in  those  policies ;  but  as  he  survived  his  wife, 
and  was  consequently  obliged  to  receive  the  money  from 
the  insurance  office,  your  Honor  held  that  the  gift  was 
gone,  and  that  no  interest  whatever  passed  under  this 
bequest.  Here,  in  like  manner,  the  thing  given  is  gone, 
and  it  is  impossible  to  speculate  on  probabilities,  or  to 
substitute  for  what  the  testator  did  give  and  subsequently 
disposed  o^  something  different  from  that  gift,  as  well  in 
specie^  as  in  respect  of  the  difference  of  value  between  the 
two  descriptions  of  annuities,  which  were  terminable  at 
diflerent  periods.  As  to  the  argument  founded  on  the  sup- 
posed effect  of  the  codicil,  it  is  true  that  a  codicil  operates 
as  a  republication  of  a  will  for  certain  purposes,  but  it 
cannot  have  the  effect  of  setting  up  a  specific  l^acy, 
which  would  otherwise  fail.  A  codicil  confirming  a  will 
can  never  have  the  effect  of  altering  the  construction  of 
such  will.  That  it  can  haveno such  operation  was  strik- 
ingly shewn  in  the  case  of  a  testator,  who  having  six 
children  at  the  time  of  making  his  will,  directed  his 
property  to  be  equally  divided  among  his  six  children. 
One  of  the  children  died ;  the  testator  afterwards  had 
another  child,  and  made  a  codicil,  confirming  his  will ; 
but  it  was  held  that  the  codicil  could  not  be  construed 
as  applying  to  a  different  class  of  legatees,  namely,  the 
six  children  who  were  living  at  the  testator's  death, 
though  there  could  be  little  doubt  that  such  was  the 
testator's  intention.    If  ever  there  was  a  case  in  which 

the 
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the  Cooit  would  have  struggled  to  construe  a  codicil  as 
a  republication  of  tiie  will,  so  that  the  will  might  be 
taken  to  speak  (W>in  the  date  of  the  codicil,  that  was 
the  cast;  but  the  law  upon  this  point  is  too  firmly 
settled  to  admit  of  relaxation,  whatever,  under  peculiar 
circumstances,  may  be  the  inclination  of  the  Court  to 
rdax  ic 
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IB32. 


Pa^tiboit. 


Mr.  Bkkersteth  replied. 

The  Master  of  the  Rolls. 

The  law  is  settled  that  a  legacy  is  adeemed  if  the 
specific  thing  do  not  exist  at  the  testator's  death.  The 
testator  truly  described  the  specific  gift  when  he  made 
his  will,  and  there  can  be  no  relief  upon  the  ground  of 
mistaken  description. 


CLUTTERBUCK  v.  CLUTTERBUCK. 


RoLt& 

Nov,  26. 
Dec.  14. 


npHE  testator  ThomaB  Clutterbuck^  after  giving  several  A  testator 

specific  and  pecuniary  legacies,  continued  his  will  gum^ofsooo/. 
as  follows :  — '**  I  give  to  my  cousins  Charlotte  and  Hen^  ^o  ^  raised 
netta  Brawny  and  to  the  survivor  of  them,  one  annuity  tain  freehold 
or  yearly  sum  of  five  guineas,  to  be  paid  by  my  trustees  ^^^y  ■"d 
hereinafter  named,  out  of  the  rents  and  profits  of  the  taction  of 
farm  lands  and  tenements  hereinafter  devised  to  them.  ^g^'VC!' 
I  give  and  devise  unto  and  to  the  use  of  my  nephew  and  all  such 
Edward  Cluiterbuckt  his  heirs  and  assigns,  all  that  my  ^^  ^outd  owe 

tenement  called  Aldert^  situate  in  the  parish  of  Tareham^  At  his  decease; 

and  he  gave 
in  the  rest,  re- 
sidue and 
remainder  of  his  estate  and  effects,  real  and  personal,  to  his  wife,  her  heirs,  &c.: 
Held,  that  the  8000/.  was  the  primary  fund  for  the  payment  of  the  debts. 
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1832.        in  the  county  of  Southampton^  which  I  hold  under  the 
Cluttebbuck    ^^^  Bishop  of  Winchester^  for  the  lives  of  myself,  my 
o.  sister  Mmy  Bennett^  and  my  said  nephew  Edward  CltU- 

terbuck,  I  give  and  devise  all  that  my  estate,  tenement, 
and  farm,  and  lands  and  hereditaments  situate  in  the 
parish  of  Fareham  aforesaid,  and  called  or  known  by 
the  name  of  Fareham  farm,  which  I  hold  by  lease  under 
the  said  Lord  Bishop  of  Winchester  for  lives  of  myself 
my  said  sister  Mary  Bennett^  and  my  nephew  Thomas 
Clutterbucky  and  all  other  my  estate,  lands,  and  heredita- 
ments whatsoever,  situate  in  the  said  county  of  Soidh-^ 
amptony  unto  and  to  the  use  of  my  brother  Dr.  Henry 
Ciuttabuck,  John  Deeble Brawn^  and  Richard Pearce^  and 
their  heirs,  upon  trust,  out  of  the  rents  and  profits  of 
the  premises  so  devised  to  them,  to  pay  and  discharge 
the  rent  and  other  outgoings,  as  and  when  the  same 
shall  become  due  and  payable ;  and  upon  further  trust 
that  they  the  said  trustees,  and  the  survivors  and  sur- 
vivor of  them,  and  the  heirs  of  such  survivor,  shall  and 
do,  by  mortgage  of  the  said  tenement  called  Fareham 
farm,  or  a  competent  pait  thereof,  or  by  such  other 
ways  and  means  as  they  shall  think  fit,  levy  and  raise 
such  sum  and  sums  of  money  as  shall  be  sufficient  to  pay 
the  fine,  and  the  costs  and  charges  of  and  attending  the 
renewal  of  the  present  and  every  future  lease  and  leases 
of  the  said  tenement  called  Fareham  farm;  and  upon 
further  trust  that  my  said  trustees,  and  the  survivors, 
&c.  shall  and  do,  when  and  as  soon  as  such  new  and 
other  lease  shall  have  been  obtained  as  aforesaid,  or  as 
soon  after  as  conveniently  may  be,  by  mortgage,  sale,  or 
devise  of  tlie  premises  or  a  competent  part  thereof^  levy 
and  raise  the  sum  of  2000/. ;  and  thereout,  in  the  first 
place,  pay  and  satisfy  the  debts  due  and  owing  from  me 
to  my  brother  Charles  Caspar  Clutterbuck,  and  my  said 
brother  Henry  ChUterlnick  respectively,  or  so  much  as 
shall  be  then  unpaid,  and  also  a  debt  due  from  me  to 

Miss 
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Miss  Frances  Petmeck  of  400i{.,  with  such  interest  as        18S£» 

may  be  tbcn  due  thereon,  and  also  all  such  other  debts  ^      ^      ' 

,  Cluttsesqgk 

as  may  be  due  and  owing  from  me  at  the  time  of  my  p. 

decease ;  and  upon  further  trust  that  my  said  trustees,  ^'•''^f*"*''^* 
ond  the  survivors,  &c.  do  and  shall,  from  time  to  time, 
receive  the  rents,  issues,  and  pnofits  of  the  said.tenements 
and  lands  called  Fareiam  farm,  as  and  when  the  same 
shall  become  due  and  payable,  and  pay  thereout  to 
Hauy  Penneckj  in  trust  for  Sarah  the  wife  of  JUchard 
PearsCf  bis  daughter,  an  annuity  or  clear  yearly  rent  of 
20/.  for  her  life  to  her  separate  use ;  and  upon  further 
trust  out  of  the  same  premises,  to  pay  to  my  brother 
dories  Caspar  Gutterbucky  for  and  during  his  natural 
life,  an  annuity  or  clear  yearly  sum  of  200/.  by  equal 
half-yearly  payments;  and  upon  further  trust  out  of 
the  said  rents  and  profits,  after  the  death  of  my  said 
brother  Charles  Caspar  Clutterbuck^  to  pay  to  Harriet  his 
now  wife,  for  and  during  her  natural  life,  an  annuity  or 
dear  yearly  sum  of  20/.,  and  to  my  nieces  Mary  Bennett 
Clutterbuck  and  Elizabeth  Ciutterbuck^  an  annuity  or 
yearly  sum  of  80/.  during  their  lives  and  the  life  of  the 
survivor  of  them;  and  subject  to  the  several  trusts  afore* 
said,  I  direct  that  my  said  trustees  and  the  survivors 
and  survivor  of  them,  and  his  heirs,  shall  stand  seised  of 
the  said  hereditaments  and  premise^  in  trust  to  pay  the 
rents,  issues,  and  profits  thereof,  to  and  for  the  only  use 
and  benefit  of  my  dear  wife  Jane  Clutterbuck^  for  and 
during  her  natural  life;  and  from  and  after  her  decease^ 
to  the  only  proper  use  and  benefit  of  my  nephews, 
Thomas  Clutterbucif  James  Clutterbuck^  and  Charles 
Clutterbuck  (sons  of  my  said  brother  Charles  Caspar  Cbd^ 
terbtick),  and  the  said  Edxoard  Clutterbuck,  during  their 
lives  and  the  life  of  the  survivor  of  them,  if  more  than 
one,  then  share  and  share  alike :  and  from  and  after  the 
decease  of  all  but  one  of  my  said  nephews,  then  in  trust 
Vol,  I.  C  to 
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1832.       to  oonvey  the  said  lands,  hereditaments,  and  premises  to 

C    m  B  cK  ^^^^  ^°®  surviving  nephew,  his  heirs  and  assigns.     I 

V.  give  and  bequeath  to  my  said  dear  wife  all  such  interest 

Cluttbbbuck.  ^  ^^y  j^  jy^  ^^  ^^  ^.^^  ^j.  ^y  decease  from  Dr,  James 

tFood/arde  on  his  bond  to  me  for  5002.,  and  also  the 
interest  which  may  become  due  thereon  during  the  life 
of  my  said  wife ;  and  I  do  hereby  direct,  that  upon  her 
decease  and  the  payment  of  any  interest  then  due  to  her 
executors,  the  said  bond  be  delivered  up  to  the  said 
Dr.  Woodfbrde^  his  executors  and  administrators;  and  as 
to  all  the  rest,  residue,  and  remainder  of  my  estate  and 
eflects,  real  and  personal,  and  wheresoever  situate,  I 
give,  devise,  and  bequeath  the  same  and  every  part 
thereof,  unto  and  to  the  use  of  my  said  dear  wife,  her 
heirs,  executors,  and  administrators  respectively,  accord- 
ing to  the  nature  and  quality  of  the  same." 

He  afterwards  made  a  codicil,  dated  the  1 5th  of 
Augusi  1829;  whereby,  after  stating  that  he  had  omitted 
to  name  and  appoint  an  executor  of  his  said  will,  he 
nominated  and  appointed  his  said  wife,  Jane  Clutterbuctf 
the  sole  executor  thereof. 

In  the  month  of  November  following,  he  made  a  second 
codicil,  for  the  purpose  of  altering  the  amount  of  the 
new  annuities  which  he  had  charged  upon  the  Fareham 
fiirm,  and  for  no  other  purpose. 

The  question  in  the  cause  was,  whether  the  2000/L 
directed  to  be  raised  out  of  the  Fareham  ferm,  was  the 
primary  fund  for  the  payment  of  the  testator's  debts,  or 
auxiliary  only  to  the  personal  estate. 

Mr.  Jacobj  for  the  widow,  contended,  that  there  was 
nothing  in  the  will  that  indicated  an  intention  on  the 

part 
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part  of  the  testator  to  exonerate  the  natural  fiind  for  the        1882. 

payment  of  his  debts.     In  BJiodes  v.  Itudge{a\  it  was  n       ^ 

said  to  have  long  been  the  settled  rule  of  courts  of  equity  «. 

that  a  direction  to  sell  or  mortgage  real  estate  for  the  Cluttsbbuci. 

payment  of  a  testator's  debts  and  legacies  is  not  alone 

evidence  of  the  testator^s  intention  that  the  personal 

estate  should  be  exempt  from  those  charges,  but  amounts 

only  to  a  declaration  that  the  real  estate  shall   be  so 

applied  to  the  extent  to  which  the  personal  esUte^  which 

by  law  is  the  primary  fund,  shall  be  insufficient  for  those 

purposes. 

Mr.  Bickenteikf  on  the  other  side,  contended,  that 
the  gift  of  2000^  was  set  apart  from  the  residuary  gift, 
and  phdnly  intended  by  the  testator  to  be  the  primary 
fund  for  the  payment  of  his  debts.  If  such  an  intention 
was  clearly  to  be  collected  from  the  context  of  a  will,  it 
was  not  necessary  that  there  should  be  express  words 
to  exonerate  the  personal  estate^  Greene  v.  Greene  (b\ 
MUeheU  ▼.  Mitchdl.  {e) 

Mr.  Jacobj  in  reply,  observed,  that  the  present  case 
was  distinguishable  from  Greene  v.  Greene  and  Mitchell 
V.  MitckeUj  inasmuch  as  in  the  former  of  those  cases  the 
tesUtor's  funeral  expenses,  and  in  the  latter  the  testator's 
funeral  and  testamentery  expenses  were  expressly  charged 
upon  the  real  estete. 


The  Master  of  the  Rolls. 

I  am  of  opinion,  that  the  2000^  is  provided  by  the       Dee.  H. 
testator  as  the  primary  fund  for  the  payment  of  his 
debts.     It  is  not  a  contingent,  but  an  immediate  cnarge 

upon 

(a)  1  Sm.  84.  {h)  4  JUotf.  148.  {e)  8  Med,  €9. 

C  2 
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1832.        upon  the  devised  estate  for  the  payment  of  the  specific 

^^      -~  ^     debts,  and  all  other  the  debts  which  might  be  due  and 

V,  owing  from  him  at  his  death ;  and  the  residuary  gift  to 

Cldttebbuck.  ^jjg  ^ifg  cannot  be  considered  as  a  gift  of  the  residue  of 

the  personal  estate  after  payment  of  his  debts,  but  is  a 
general  gift  of  all  his  real  and  personal  estate  not  before 
disposed  of  by  his  will. 


Rolls.  HUGHES  v.  WYNNE. 

Nov.  28. 

A  person  con-  T|Y  indentures  of  lease  and  release,  dated  the  4th  and 
Z^t^Lst^s^  Sih or  October  IS06, BobertWatkinfV^ne conveyed 

upon  trust  to  to  trustees  and  their  heirs  the  hereditaments  therein 
the  produce  described,  upon  trust  to  sell  and  dispose  of  the  same, 
ofsalemdifr.    ^^d  to  apply  the  proceeds  arising:  from  such  sale  in 

charging  all  rr  ^  sr  o 

his  bond  discharging  all  sums  of  money  due  and  secured  by  the 

^^^l\^<>g^i^  several  bonds  of   the  said  Robeti  Wathin  Wunne  and 

with  the  in-  *^ 

ierett  then  due  Robert  Wynne^  his  late  father,  deceased,  to  the  several 
'duefi^the  persons  therein  respectively  named,  together  with  interest 
tame,  to  the  thereof^  then  due  and  to  become  due  thereon  respectively ; 
ment,  A  bond  ^"^  ^Toni  and  after  full  satisfaction  of  all  the  money  so 
creditor  claim-  ju^  a^d  secured  as  aforesaid,  and  all  interest  then  due 

mg  under  this 

deed  is  not  (^nd  to  gram  due  for  the  same  respectively  to  the  day  of 
entitled  to       payment^  upon  trust  to  pay  the  several  simple  contract 

interest  debts  of  the  said  Robert  Watkin  Wynne, 

beyond  the 

amount  of  the 

penalty  of  the       By  his  will,  dated  the  15th  of  October  1805,  Robert 

WatJcin  Wynne  directed  that  his  debts,  and  funeral  and 
testamentary  expenses,  should  be  paid  out  of  his 
personal  estate  as  far  as  the  same  would  extend,  and,  in 
case  of  a  deficiency,  out  of  the  fund  thereinafter  ap- 
pointed for  that  purpose;  and  after  giving  several 
pecuniary  legacies,  charged  primarily  upon  the  surplus 
monies  to  arise  from  the  sale  of  the  estate  conveyed  by 

the 


bond. 
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the  release  of  the  5th  of  October  ISOSy  the  testator 
devised  certain  other  estates,  for  the  term  of  500  years, 
as  an  auxiliary  fund  for  raising  such  a  sum  of  money  as 
might  be  wanted  in  aid  of  his  personal  estate,  and  of  the 
estate  directed  to  be  sold,  and  he  authorized  his  trustees 
to  raise  by  mortgage  such  sum  of  money  as  might  be 
wanted  for  the  purpose  last-mentioned. 


183£. 


Hdgheb 

V. 

Wynnk. 


The  testator  died  in  March  1806.  In  1814,  the  suit 
of  Hughes  v.  Wynne  was  instituted  by  the  trustees  for 
the  purpose  of  establishing  the  will,  and  carrying  the 
trusts  thereof  into  execution,  under  the  direction  of  the 
Court  Under  a  decree  in  that  suit,  David  Uoj/d,  the 
representative  of  Thomas  Lloyd^  a  creditor  to  the  amount 
of  2675/.,  secured  in  various  sums  by  eight  several  bonds, 
proved  the  same  bonds  before  the  Master  in  the  year 
1819. 


In  another  suit  {Griffith  y.  Wynne),  instituted  in  1821 
fi3r  the  purpose  of  carrying  into  effect  the  trusts  of  the 
indenture  of  the  5th  of  October  1805,  upon  a  reference 
directed  to  the  same  master,  to  whom  the  cause  of 
Hi^ies  V.  Wynne  stood  referred,  the  Master  found  by 
his  report,  dated  the  5th  of  July  1822,  that  the  bond 
debts  proved  in  the  last-mentioned  cause  were  debts 
provided  for  by  the  indenture  of  the  5th  of  October  1 805, 
that  such  bond  debts  amounted  in  the  whole,  for  principal 
money,  to  the  sum  of  13,843/.  175.  Id,,  and  that  the 
interest  ibr  the  same,  computed  from  the  times  from 
which  such  interest  was  payable  up  to  the  date  of  his 
report,  amounted  to  8182/.  185.  6d.  By  another  report 
made  in  the  same  cause,  dated  the  1 0th  of  February 
1825,  the  same  Master  certified  that  the  sum  due  to 
David  Uoyd  for  principal  and  interest,  in  respect  of  the 
eight  bonds,  amounted  to  5163/.  lis.  6(/.»  and  that  the 
som  apportioned  to  him  out  of  the  fund  arising  from  the 
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sale  of  the  premises  comprised  in  the  trust  deed  amounted 
to  S5S0L  2&  I0d,f  leaving  a  balance  due  to  him  of 
163SL  8i.  Sd. 

Daxnd  LUyd  received  the  sum  apportioned  to  him  in 
the  suit  of  Griffith  v.  Wynne^  and  died  in  1828,  having 
by  his  will  appointed  Hugh  Owen  his  executor,  who 
proved  his  will,  and  also  obtained  administration  of  the 
unadministered  goods  of  Thomas  Uqyd»  By  an  order 
made  in  August  1832,  in  the  cause  of  Hughes  v.  fVi/nne, 
the  residue  of  the  debts  of  Robert  Watkin  Wynne  was 
directed  to  be  paid ;  and  by  a  report  made  in  pursuance 
of  that  order,  the  sum  found  due  for  principal  and 
interest,  in  respect  of  the  eight  bonds  of  Thomas  Ucyd^ 
amounted  to  1747/.  125.  A  petition  was  now  presented 
by  Hugh  Oweny  stating  the  above  circumstances,  and 
also  that  the  amount  of  the  principal  and  interest  due 
upon  seven  of  the  eight  bonds  greatly  exceeded  the 
penalties ;  and  that  in  respect  of  these  seven  bonds,  the 
Master,  in  his  report  of  the  5th  of  Jidi/  1822,  had 
calculated  and  allowed  principal  and  interest  to  the 
extent  only  of  the  penalties ;  whereas  the  full  amount  of 
the  principal  and  interest  was,  as  the  petitioner  submitted, 
provided  for  by  the  trust  deed  down  to  the  time  of 
payment,  without  reference  to  the  amount  of  the  penalties 
of  the  bonds.  And  the  petition  prayed  that  it  might  be 
referred  to  the  Master  to  take  an  account  of  what  was 
due  to  the  petitioner  for  principal  and  interest  on  the 
said  bonds,  and  that  the  said  Master  might  be  directed 
to  calculate  the  interest  down  to  the  period  of  pay- 
ment. 

Mr.  Pembertonj  and  Mr.  Spence^  for  the  petitioner. 


Mr.  Girdtestone,  Mr.  Jacob,  Mr.  Goodeve,  and  Mr. 
J.  Bussellf  contri. 

In 
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In  support  of  the  claim  of  the  petitioner  it  was  insisted, 
that  although  he  could  not  at  law  recover  principal  and 
interest  beyond  the  amount  of  the  penalty,  he  was  entitled 
under  the  special  trust  created  by  the  deed  of  1805  to 
interest  up  to  the  time  of  payment.  The  trust  deed  was  in 
the  nature  of  )Bn  additional  security,  like  a  mortgage  given 
after  a  bond,  in  which  case  it  was  decided  that  the 
creditor  was  entitled  to  interest  without  reference  to  the 
penalty  of  the  bond ;  Clarke  v.  Lord  Abingdon  {a). 
Supposing  the  bond  to  be  the  only  security,  a  court  of 
equity  would  not  limit  the  principal  and  interest  to  the 
amount  of  the  penalty,  if  the  obligee  were  prevented 
from  recovering  at  law  by  the  conduct  of  the  obligor, 
Grant  v.  (xrant  (b) ;  and  what  act  of  the  obligor  could 
more  effectually  restrain  the  creditors  than  the  execution 
of  the  trust  deed  of  1805  ?  The  language  of  the  deed 
was  free  from  all  ambiguity;  and  nothing  could  more 
strongly  shew  the  intention  of  Mr.  Wynne  to  secure  the 
payment  of  interest  on  his  bond  debts,  without  reference 
to  the  penalties,  than  the  fact  that,  at  the  date  of  the 
execution  of  this  deed,  the  interest  upon  one  of  these 
debts  had  exceeded  the  amount  of  the  principal  for  a 
period  of  more  than  four  years. 


18SS. 


On  the  other  side  it  was  contended,  that  neither  at 
law  nor  in  equity  could  interest  be  claimed  in  addition 
to  the  principal,  beyond  the  amount  of  the  penalty  of  a 
bond,  Kettleby  v.  KetUeby  (c) ;  that  upon  the  true  con- 
struction of  the  trust  deed,  the  grantor  could  not  be 
intended  to  have  created  a  trust  for  the  payment  of  more 
than  he  was  legally,  and  even  equitably,  bound  to  pay ; 
and  that,  even  if  that  deed  admitted  of  a  different  con- 
struction, the  petitioner  was  precluded  from  making  such 

a  claim 


(a)  17  Yd.  106. 
(6)  S  ^m  340, 


(tf)  ^Diek,8\^. 
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a  claim  as  the  present  by  bis  acquiescence  in  the  Master's 
report,  which  allowed  him  no  more  interest,  in  addition 
to  the  principal,  than  the  amount  of  the  penalty ;  and 
by  his  acceptance  of  an  apportionment  upon  a  debt  made 
in  conformity  with  that  report  Bond  creditors  could 
only  claim  interest  beyond  the  penalty  of  their  bonds 
under  special  circumstances,  Clarke  v.  Seton  {a) ;  and  in 
Clarke  v.  Ltord  Abingdon  (6),  there  was  an  express  contract 
with  the  creditor  that  he  should  have  the  benefit  of  a 
mortgage.  That  case,  therefore,  had  no  application  to 
the  present 


2^e  Master  (^the  Rolls. 

The  Master's  report  having  proceeded  upon  the 
principle  that  the  petitioner  was  entitled  to  no  interest 
beyond  the  amount  of  the  penalty  of  the  bonds,  and  no 
exception  having  been  taken,  the  petitioner  was  con- 
cluded by  that  report  The  petitioner  is,  moreover,  con- 
cluded by  having  accepted  the  apportionment  in  common 
with  the  other  creditors ;  after  such  an  acceptance  it  is 
much  too  late  for  him  to  call  upon  the  Court  to  undo 
all  that  has  been  done. 


I  do  not,  however,  content  myself  with  declaring  my 
opinion  on  the  matter  of  form,  as  this  case  involves  very 
important  considerations  in  point  of  principle.  Admitting 
this  creditor  to  have  a  right  to  all  the  benefit  of  the 
trust  deed,  as  a  deed  the  trusts  of  which  this  Court  had 
taken  upon  itself  to  administer,  I  am  of  opinion  that 
this  deed  gives  him  no  title  to  interest  beyond  the 
penalty  of  the  bond.  It  is  expressly  a  trust  for  the 
payment  of  the  several  sums  secured  by  the  bonds,  and 
ot  the  interest  due  and  to  grow  due  thereon;  and  the 
mterest  to  grow  due  upon  a  bond  cannot,  together  with 

the 


(a)  6  Vet.  411. 


(b)  17  Fes.  10«. 
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the  principal^  exceed  the  amount  of  the  penalty.  In 
Clarke  v.  Lord  AbingdoUj  Sir  William  Granfs  judgment 
proceeds  upon  the  distinction  between  a  mortgage  to 
secure  the  payment  of  a  bond  and  the  interest  due 
thereon,  and  a  mortgage  for  securing  the  payment  of  a 
sum  of  money  and  the  interest  due  thereon.  Upon 
principle,  therefore,  as  well  as  upon  the  point  of  form, 
I  am  of  opinion  that  this  petition  must  be  dismissed 
with  costs. 


1832. 


Hughes 

V. 

Wynne. 


In  re  GODDARD. 

^T^HE  petition  was  presented  on  behalf  of  John 
Gregsofij  who  was  entitled  to  the  equity  of  re^ 
demption  in  certain  lands  which  had  been  mortgaged 
in  fee  to  Gibbs  Goddardj  for  securing  the  repayment  of 
300/.  and  interest  Gibbs  Goddard  died  intestate  as  to 
his  real  estate,  and  his  heir  was  unknown.  The  peti- 
tioner was  desirous  of  paying  off  the  mortgage  and  of 
obtaining  a  reconveyance  of  the  mortgaged  estate,  and 
the  personal  representative  of  Gibbs  Goddard  was  ready 
to  receive  the  money.  The  prayer  of  the  petition  was, 
that  a  person  might  be  appointed  by  the  Court  to  re- 
convey  the  estate  to  the  petitioner,  on  payment  of  the 
mortgage  money  to  the  personal  representative  of  the 
mortgagee  under  the  1  W.  4.  c.  60.  s.  8.  {a) 

Mr. 


(a)  The  lecdon  referred  to  is 
M  follows :  -— 

'*  And  be  it  further  enacted, 
that  where  any  person  seised  of 
any  land  upon  any  trust  shall  be 
out  of  the  jurisdiction  of,  or  not 
amenable  to  the  process  of  the 
Court  of  Chancery,  or  it  shall  be 


uncertain,  where  there  are  several 
trustees,  which  of  them  was  the 
survivor,  or  it  shall  be  uncertain 
whether  the  trustee  last  known 
to  have  been  seised  as  aforesaid 
be  living  or  dead,  or,  if  known  to 
be  dead,  it  shall  not  be  known 
who  is  his  heir;  or  if  any  trustee 

seised 


Rolls. 
Nov,  S8. 

A  mortgagee 
in  fee  died  in- 
testate as  to 
his  real  estate, 
and  his  heir 
was  not 
known.    The 
Court  has  no 
authority 
under  the 
1  W.  4.  c.  60. 
1.8.  to  appoint 
a  person  to 
re»convey  the 
estate  to  the 
party  entitled 
to  the  equity 
of  redemption 
on  his  pay- 
ment of  the 
mortgage 
money  to  the 
executor  of 
the  mort- 
gagee. 
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In  re 

GODDABD. 


Mr.  Lovatf  who  appeared  for  the  petitioner,  observed 
that  the  act  enabled  the  Court  to  appoint  a  person  to 
convey  where  a  trustee  was  dead  and  it  was  not  known 
who  was  hb  heir,  but  there  appeared  to  be  no  express 
provision  for  the  case  of  the  heir  of  a  mortgagee  who 
could  not  be  ascertained.  The  diflScuity  might,  perhaps, 
be  removed  by  appljdng  to  the  Court  to  direct  a  recon- 
veyance under  the  act,  after  payment  of  the  mortgage 
money ;  for  the  mortgagee,  on  payment  of  the  mortgage 
money  becomes  a  trustee,  (a) 


Mr.  PhiUimore^  for  the  executor  of  the  mortgagee. 

Hie  Master  of  the  Rolls  was  of  opinion  that  the 
section  of  the  statute  referred  to  did  not  empower  him 
to  make  the  order.  Such  an  order  could  be  made 
where  the  heir  of  a  trustee  was  not  known ;  but  God' 
dardj  the  mortgagee,  whose  heir  was  not  known,  was 
not  a  trustee. 


seised  as  aforesaid,  or  the  heir  of 
any  such  trustee,  shall  neglect  or 
refuse  to  convey  such  land  for 
the  space  of  twenty-eight  days 
next  after  a  proper  deed  for  mak- 
ing such  conveyance  shall  have 
been  tendered  for  his  execution 
by  or  by  an  agent  duly  autho- 
rised by  any  person  entitled  to 
require  the  same,  then  and  in 
every  such  case  it  shall  be  lawful 
for  the  sud  Court  of  Chancery 
to  direct  any  person  whom  such 
Court  may  think  proper  to  ap- 
point for  that  purpose  in  the 
place  of  the  trustee  or  hdr,  to 
convey  such  land  to  such  person. 


and  in  such  manner  as  the  sud 
Court  shall  think  proper:  and 
every  such  conveyance  shall  be 
aseffectual  as  if  the  trustee,  seued 
as  aforesaid,  or  his  heir,had  made 
and  executed  the  same/* 

(a)  On  payment  of  the  mort- 
gage money,  the  heir  of  the  mort- 
gagee (if  any)  would  become  a 
trustee,  but  such  heir  would  not 
he**  the  trustee  last  known  to  have 
been  seised;**  nor  would  he  be 
the  heir  rf  a  trustee,  so  that  the 
course  suggested  does  not  remove 
the  difficulty,  and  the  case  in 
question  seems  to  be  casus  amis' 
sus  in  the  act. 
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HINCKLEY  V.  MACLARENS.  z!^5"^4, 

A    TESTATOR   made   his  will    in   the  following  Where  the 

-^    words:—"  1,  John  Smyer  Hinckley,  give  and  ohJm'J;^ 

bequeath  to  mv  daughter  Jane  all  my  property,  real  and  used  «tm- 

ffiicitcT  in  a 
personal ;  except  I  give  to  my  niece  Eliza  Bunston  400/.  ^  over,  and 

consols/'     He  afterwards  made  a  codicil  to  his  will,  without  any 
whereby,  after  stating  that  the  said  Eliza  Btmston  was  context  thew- 

the  daughter  of  his  wife's  brother  and  then  residinir  in  ;««»  diflerent 
®  ,  ®        intenuon  on 

his  house,  he  declared  his  will  to  be,  that  in  case  of  the  the  part  of  the 
decease  of  his   daughter   before   attaining  the  age  of  ^^^'  ^ea 
twenty-one  years,  his  property  should  be  equally  divided  to  mean  next 
among  bis  next  of  kin,  excepting  the  400/.  consols  left  ing  to  the 

to  Eliza  Bunston.  •to'ute  of 

distnbutioni. 

The  testator  left  surviving  him  the  daughter  men- 
tioned in  the  will  and  codicil,  one  brother,  and  two  ne- 
phews and  a  niece,  the  children  of  two  deceased  sisters. 
The  daughter  died  under  the  age  of  twenty-one,  intes- 
tate and  unmarried.  The  bill  was  6Ied  by  the  brother, 
who  claimed  the  whole  gift,  as  being  in  the  nearest 
degree  of  blood  to  the  testator. 

Mr.  Bickersteth  and  Mr.  Richards,  for  the  Plaintiff. 

The  question  is,  whether  by  the  words  *^  next  of 
kin,"  the  testator  meant  nearest  in  consanguinity  after 
his  daughter,  with  respect  to  whom  there  is  no  question, 
or  the  next  of  kin  according  to  the  statute  of  distribu- 
tions. The  first  case  in  which  a  similar  question  arose 
is  Phillips  V.  Garth  (a),  where  the  testator  left  his  pro- 
perty to  be  equally  divided  among  his  next  of  kin,  share 

and 

(a)  5  Bro.  C.  C.  64. 
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1882.        and  share  alike;  and  Mr.  Justice  Btdler  decided  that 
^  ~"   ^     the  gift  should  be  divided  among  the  surviving  brothers, 
V.  nephews  and  nieces  of  the  testator,  per  capita-    This 

Maclaeenb.  ^j^g  ^^^  afterwards  before  Lord  Thurlaw :  who  ex- 
pressed considerable  doubt  as  to  the  propriety  of  Mr. 
Justice  Buller^s  decision;  but  the  case  was  compromised, 
and  the  point  was  consequently  not  determined.  In 
Garrick  v.  Lord  Camden  {a\  Lord  Eldon  observes  that 
he  always  had  great  doubt  of  the  case  before  Mr.  Justice 
Btdler  i  and  in  Smith  v.  Campbell  {b)^  Sir  JVm.  Grant 
disapproves  of  that  decision,  observing  that  where  there 
is  nothing  in  a  will  to  show  that  the  testator  used  the 
words  **  next  of  kin "  with  reference  to  the  statute  of 
distributions,  the  inclination  of  his  opinion  would  be 
that  the  nearest  in  kindred  only  were  entitled,  and  that 
brothers  and  sisters  would  exclude  nephews  and  nieces 
from  participating  in  such  a  bequest.  Brandon  v.  Bran^ 
don  (c),  where  the  words  were  *'  nearest  and  next  of 
kin,"  was  decided  in  conformity  with  the  opinion  ex- 
pressed by  Sir  fVm.  Grant;  and  Sir  Thomas  Plumer 
there  declares  that  the  weight  of  authority  is  against  the 
decision  in  Phillips  v.  Garth,  In  the  present  case,  there 
is  nothing  in  the  will  to  lead  to  the  inference  that  the 
testator  had  the  statute  of  distributions  in  his  contem- 
plation; and  as  the  opinion  of  four  judges  is  opposed  to 
the  single  authority  which  can  be  produced  on  the  other 
side,  the  Plaintiff,  being  the  nearest  in  consanguinity  to 
the  testator,  will  be  entitled  to  the  whole  gift. 

Mr.  TiHney^  for  the  son  of  a  deceased  sister. 

The  present  case  is  distinguishable  from  all  that  have 
been  cited  in  this  material  respect,  that  the  words  upon 
which  the  question  arises  are  in  this  case  exactly  the 

same 

(a)  14  ret.3SS.  (6)  19  Vet.  405.  (c)  5  Svfantt.  312. 
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Bsme  as  in  PhiUips  ▼•  Garth,    At  the  d«te  of  the  codicil,        J  8S2. 
which  was  made  the  day  l}6fore  the  testator's  death,  his     1^    -  '  ' 
&mi1y  consisted  of  a  daughter,  a  brother,  two  nephews,  9. 

and  a  niece.  Now,  it  is  admitted  that  he  did  not  mean  Maclaebks. 
to  designate  his  daughter  by  the  words  ^'  next  of  kin ;  ** 
and,  as  lie  had  but  one  brother,  is  it  not  dear  that  he 
would  have  named  him  had  he  been  the  soleobjeot  of  bis 
bounty,  instead  of  using,  by  circuity,  a  phrase  which,  it 
is  contended,  he  meant  to  be  applied  to  bis  brother?  In 
Ldme  V.  Lord  Huntingtawer  (a),  it  was  held  that  collateral 
circumstances,  relating  to  a  testator's  family,  were  ad* 
missible  evidence,  for  the  purpose  of  ascertaining  the 
true  construction  of  a  will.  In  the  present  case,  the  tes* 
tator,  having  but  one  brother,  could  not  possibly  have 
had  that  brother  alone  in  his  contemplation  when  he 
directed  an  equal  division  of  his  property  among  his 
next  of  kin. 

Mr.  Beihdlj  for  the  other  nephew,  cited  Edge  r.Salu^ 
bury  (i),  and  Worthington  v.  Stathen.  (c)   . 

Mr.  <7.  Bmselly  for  the  niece. 

The  brother  and  the  representatives  of  the  deceased 
sisters  are  entitled  to  take,  per  stirpes^  according  to  the 
sixth  and  seventh  sections  of  the  statute  of  distribu- 
tions, {d)  The  ground  of  the  objection  taken  by  Lord 
Eldan  and  the  other  Judges  to  the  decision  in  Phillips  v. 
Garthf  was  not  that  Mr.  Justice  Buller  had  decided  that 
case  erroneously  in  respect  of  the  persons  entitled  to 
take  under  the  description  of  ^'  next  of  kin,"  but  in 
respect  of  the  mode  of  distribution.  In  Stamp  v.  Cooke  {e\ 
a  case  not  referred  to  in  Phillips  v.  Garths  because  not  re- 
ported 

(a)  4  Ruu.  S39.  n.  (cQ  1  Jo,  S.  c.  17. 

(5)  AmhL  70.  (e)  1  Cwr,  S54. 

(c)  1  Mad,  36.    reported  lu 
an  anonymoos  case. 
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ported  at  that  time*  it  is  distinctly  laid  down  that  where 
a  bequest  is  given  to  the  next  of  kin,  without  more,  the 
statute  is  certainly  the  rule  to  go  by ;  and  although  ne* 
phews  and  nieces  are  not  so  near  as  sisters,  yet  the  fund 
is  distributable,  per  stirpeSf  according  to  the  statute.  So 
in  Lowndes  ▼.  Stone  (a),  distribution  was  decreed  accord- 
ing to  the  statute. 


Mr.  Bickersteth^  in  reply. 

In  Lowndes  v.  Stone^  the  residue  was  left  by  the  tes- 
tator to  his  next  of  kin  or  heir  at  law ;  and  it  being 
perfectly  uncertain  whom  the  testator  meant.  Lord  Eldan 
observed  that  one  side  had  a  fiur  retort  upon  the  other, 
one  contending  that  by  **  next  of  kin "  the  testator 
meant  ^'  heir  at  law,''  and  the  other  insisting  that  by 
<'  heir  at  law  "  the  testator  meant  **  next  of  kin."  Under 
these  circumstances,  distribution  was  directed  according 
to  the  statute.  It  is  true^  that  where  the  words  "  next 
of  kin "  are  used  for  the  purpose  of  indicating  the 
persons  among  whom  property  is  to  be  distributed  as 
in  case  of  intestacy,  they  must  be  taken  to  mean  <'  next 
of  kin "  according  to  the  statute ;  but  when  they  are 
used  as  words  of  limitation,  designating  the  description 
of  persons  who  are  to  take  as  legatees,  in  that  case,  the 
persons  answering  the  description  are  those  who  are 
nearest  in  consanguinity,  and  not  those  who  would  take 
in  a  case  of  intestacy  under  the  statute. 


Tlie  Master  of  the  Rolls  said  the  inclination  of  his 
present  opinion  was  extremely  strong  that  where  the 
words  '*  next  of  kin "  were  used  simpliciter  in  a  gift 
over,  and  without  explanatory  context  showing  a 
different  intention  on  the  part  of  the  testator,  they  must 

be 
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be  iBken  to  mean  next  of  kin  according  to  the  statute       i8d2« 
of  distributions.     The  decision  in  Phillips  v.  Garih  had     hincklkt 
not  been  impeached,  except  as  to  the  distribution  of  the  v. 

property,  which  Mr.  Justice  BuUer  divided  per  capita^ 
and  not  per  stirpes;  thereby  supporting  the  statute  for 
one  purpose,  and  rejecting  it  for  another.  This  was 
directly  the  effect  of  Lord  EldorCs  objection  to  that 
decision ;  it  might  also  be  the  effect  of  Sir  William 
Granfs  objection  to  it,  in  Smith  v.  Campbell ;  and  if  not 
the  effect  of  Sir  Thomas  Pltaner^s  objection  to  it,  in 
Brandon  v.  Brandon,  the  words  of  the  setdement  in 
that  case  were  such  as  to  render  the  decision  not  incon- 
sistent with  Phillips  v.  Garth.  In  fact,  the  appeal  against 
Mr.  Justice  Bullet's  decision  was  abandoned  upon  a 
compromise  amongst  the  next  of  kin,  by  which  the  pro- 
perty was  divided  between  them  per  stirpes,  and  not  per 
capita  s  which  shews  the  ground  of  the  objection  taken 
to  the  decision,  and  the  opinion  entertained  of  that  part 
of  it  which  directs  the  mode  of  distribution* 

His  Honor's  present  opinion,  therefore,  was,  that  the 
property  must  be  divided,  not  per  capita,  huiper  stirpes, 
between  the  brother  and  the  representatives  of  the  two 
sisters ;  and,  unless  he  should  intimate  any  alteration  of 
that  opinion,  the  case  must  be  considered  as  so  decided. 


This  day  his  Honor  intimated  that  his  opmion  was      2}m.  14. 
unaltered,  and  the  decree  was  made  accordingly. 
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BADHAM  V.  MEE. 

A  T  the  bearing  of  the  original  cause  on  the  2Sd  of 

June  1830,  the  Master  of  the  Rolls  directed  a  case 

to  be  stated  for  the  opinion  of  the  Judges  of  the  Court 

of  Common  Pleas;  and  the  case  was  accordingly  stated 

as  follows :  — 

^^  At  the  date  and  execution  of  the  indentures  next 
hereinafter  stated,  Patience  Mee^  widow,  deceased,  and 
Richard  Mee  the  elder,  or  one  of  them,  were  or  was 
seised  in  fee  simple  of  the  lands  and  hereditaments 
comprised  in  the  said  indentures. 


Rolls. 

Nov.  12,  13. 

Uec,  14. 

R.  M.  made 
a  settlement 
of  real  estate 
to  the  use  of 
himself  for 
life,  with  a 
power  to 
appoint  to  any 
one  or  more 
of  his  sons  in 
fee  or  other- 
wise, and  in 
default  of 
appointment, 
to  his  first 
and  other  sons 
in  tail,  with 
remainder  to 

himself  in  fee.        ,*  -n      .    j  ^  i  i       i  %        •         ^ 

He  became  J3y  indentures  of  lease  and  release,  bearing  date 

bankrupt,  and  respectively  the  24th  and  25th  of  jlpril  1794.,  the  release 
subsequently  .  x-  ? 

to  his  bank-      being  made  between,  and  duly  executed  by.  Patience 

pomted^o  his  ^^^  ^^  ^^^  ^^'^^  P*^*"^  ^^®  ®^'^  Richard  Mee  the  elder, 

eldest  son  in     therein  described  as  Richard  Mee,  of  the  second  part, 
fee:  Held,  ^ 

that  the  ap- 
pointment 
could  not 
enure  as  an 
appointment 
to  a  base  fee, 
determinable 
on  the  extinc- 
tion of  the 
prior  estates 
tail,  because 
such  a  limit- 
ation would 
have  been  bad 
in  the  settle- 
ment creating 
the  power. 

QuiEj'e^  Whether  the  power  was  destroyed  by  the  bankruptcy,  the  Court  con- 
sidering that  the  invalidity  of  the  appointment  rendered  it  unnecessary  to  determine 
that  point  .^ 


the  Rev.  John  Durant  of  the  third  part,  Margaret 
Durant  of  the  fourth  part,  the  Rev.  John  Dudley  and 
Abrather  Ha*mlces  of  the  fifth  part,  and  Sparry  Peshall 
and  George  Durant  of  the  sixth  part;  being  the  settle- 
ment made  previous  to  the  marriage  of  the  said  Richard 
Mee  the  elder  with  Margaret  Durante  which  was  after- 
wards solemnized,  the  said  Patience  Mee  and  Richard 
Mee  respectively  granted,  bargained,  sold,  and  released 
certain  lands,  tenements,  and  hereditaments  therein 
particularly  described,  unto  John  Dudley  and  Abrather 
,  HawkeSf 
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HawkeSf  in  their  actual  possession  then  being,  to  hold  18S2. 
the  same  to  themi  their  heirs  and  assigns,  to  the  uses 
thereinafter  expressed,  that  is  to  say,  to  the  use  of  the 
said  Patience  Mee  and  Richard  Mee,  their  heirs  and 
assigns  respectively,  according  to  their  several  estates 
and  interests  in  the  premises  immediately  before  the 
execution  of  the  said  deed,  until  the  intended  marriage 
between  the  said  Richard  Mee  and  Margaret  Durant 
should  be  solemnized;  and  after  the  solemnization 
thereof,  to  the  use  of  the  said  Sparry  Peshall  and  George 
Durante  their  executors,  administrators,  and  assigns,  for 
the  term  of  ninety-nine  years,  upon  certain  trusts,  and 
subject  thereto^  to  the  use  of  the  said  Richard  Mee  and 
his  assigns  for  life,  without  impeachment  of  waste;  and 
from  and  after  the  determination  of  that  estate,  by 
forfeiture  or  otherwise,  to  the  use  of  John  Dudley  and 
Abrather  Hawkesy  and  their  heirs  during  the  natural  life 
of  the  said  Richard  Mee^  in  trust  to  preserve  the 
contingent  remainders  thereinafter  limited;  but  never- 
theless to  permit  the  said  Richard  Mee  and  his  assigns, 
during  his  nataral  life,  to  take  the  rents,  issues,  and 
profits  of  the  said  premises  to  his  and  their  own  use; 
and  from  and  after  the  decease  of  the  said  Richard  Mee^ 
to  the  end,  intent,  and  purpose  that  the  said  Margaret 
Durant  and  her  assigns,  in  case  she  should  survive  the 
said  Richard  Mecj  should  receive  and  take,  during  the 
term  of  her  natural  life,  out  of  the  rents,  issues,  and 
profits  of  the  said  hereditaments,  one  annuity  or  yearly 
rent-charge  of  150/*,  payable  as  therein  mentioned,  which 
said  annuity  was  to  be  in  lieu  of  all  dower  and  thirds ; 
and  subject  to  the  said  annuity,  to  the  use  of  the  said 
Sparry  PeshaU  and  George  Durante  their  executors, 
administrators,  and  assigns,  for  and  during  the  term 
of  600  years,  to  commence  from  the  day  of  the  death 
of  the  said  Richard  Mecy  without  impeachment  of  waste, 
upon  certain  trusts ;  and  subject  thereto,  to  the  use  of 
Vol.  I.  D  such 
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1832.       such  one  or  more  of  the  son  or  sons  of  the  said  Bichard 
Mee  on  the  body  of  the  said  Margaret  Durant  lawfully 
to  be  begotten,  and  in  such  shares  and  proportions,  and 
for  such  estate  and  estates,  in  fee  simple  or  otherwise, 
and  under  and  subject  to   such   charges,  provisions, 
conditions,  and  agreements  in  &vour  of  other  the  child 
or  children  of  the  said  intended  marriage,  as  the  said 
Bichard  Mee  in  and  by  any  deed  or  writing,  deeds  or 
writings,  with  or  without  power  of  revocation,  by  him  to 
be  duly  executed  in  the  presence  of,  and  attested  by  three 
or  more  credible  witnesses,  or  by  his  last  will  and  testa- 
ment in  writing,  by  him  to  be  duly  executed  in  the 
presence  of^  and  attested  by  three  or  more   credible 
witnesses,  should  grant,   convey,   give,   devise,   limit, 
direct,  or  appoint  the  said  premises,  or  any  part  thereof. 
And  for  or  in  default  of  any  such  grant,  conveyance, 
gid,   devise,  limitation,   or  appointment,  and   subject 
thereto,  and  as  to  any  part  or  parts  of  the  said  premises 
as  should  not  be  disposed  o^  or  when  and  as  the  estates 
thereby  limited  should  respectively  fall  in,  cease,  and 
determine,  and  subject  thereto,  to  the  use  of  the  first 
son  of  the  body  of  the  said  Bichard  Mee  on  the  body  of 
tlie  said  Margaret  Durant  lawfully  to  be  begotten,    in 
tail  general ;  remainder  to  the  use  of  the  second,  third, 
fourth,  fifth,  sixth,  and  all   and  every  other   the  son 
and  sons  of  the  body  of  the  said  Bichard  Mee  on  the 
body   of    the  said  Margaret  Durant   lawfully   to  be 
begotten,  in  tail  general ;  remainder  to  the  use  of  the 
right  heirs  of  the  said  Bichard  Mee  for  ever.     And  it 
was  by  the  said  indenture  declared,  that  it  should  be 
lawful  for  the  said  Bichard  Mee^  at  any  time  or  times 
after  the  solemnization  of  the  said  intended  marriage, 
whilst  he  should  continue   solvent,   and  not  become 
bankrupt,  by  and  with  the  privity  and  consent  of  the 
said  Sparry  Peshall  and  George  Durante  or  the  survivor 
of  them,  his  executors,  or  administrators,  to  be  testified 

by 
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by  any  deed  or  writing,  deeds  or  writings,  under  theil*  1832. 
or  his  hands  and  seals,  or  hand  and  seal,  by  demise  or 
mortgage  of  the  said  hereditaments,  or  a  competent  part 
thereof  for  any  term  not  exceeding  500  years,  without 
impeachment  of  waste^  to  commence  and  take  place  of 
all  other  the  terms  and  estates  thereby  limited  and 
created,  to  borrow  and  take  up  at  interest  any  sam  of 
sums  of  money,  not  exceeding  in  the  whole  the  sum  of 
1000/.,  to  and  for  the  proper  use  and  benefit  of  the  said 
Richard  Mee^  so  that  the  said  Bichard  Mee  did  enter 
into  a  covenant  with  the  mortgagee  or  mortgagees  for 
payment  of  the  interest  of  the  sum  of  1000/.  during  his 
life.  Provided,  nevertheless,  that  in  case  the  said  lUchard 
Mee  should  become  bankrupt  or  insolvent,  then  the  said 
sum  of  1000/L,  or  any  part  thereof^  should  not  be  afters 
wards  raised,  and  the  trusts  of  the  said  term  of  ninety^ 
nine  years  were  declared  to  be  for  securing  the  said 
Margaret  Durant  an  annuity  of  150/.  a  year  during  the 
joint  lives  of  her  and  the  said  Richard  Mee^  which 
annuity  it  was  to  be  lawful  for  the  said  Richard  Mee  to 
take  so  long  as  he  should  continue  solvent,  and  not 
become  bankrupt.  And  it  was  declared  that  the  term 
of  600  years  was  limited  upon  trust,  that  in  case  there 
should  be  one  or  more  child  or  children  by  the  said 
Richard  Mee  begotten  on  the  body  of  the  said  Margaret 
Duranty  besides  an  eldest  or  only  child,  and  no  appoint- 
ment or  disposition  should  be  made  by  the  said  Richard 
Mee  of  the  messuage  and  hereditaments  thereinafter 
mentioned  in  favour  of  one  or  more  of  the  sons  of  the 
said  intended  marriage,  under  the  aforesaid  power,  then 
and  in  such  case  the  said  Sparty  Peshall  and  George 
Durantf  and  the  survivor  of  them,  his  heirs,  executors, 
administrators,  and  assigns,  should,  after  the  death  of 
the  said  Richard  Mee,  and  not  before,  unless  by  hid 
express  consent  in  writing,  testified  under  his  hand  and 
seal,  by,  with,  and  out  of  the  rents,  issues,  and  profits 
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of  the  said  messuages,  lands,  and  hereditaments,  com^ 
prised  in  the  said  term,  or  by  way  of  mortgage,  sale, 
or  other  disposition  of  the  same,  or  any  part  thereof, 
for  all  or  any  part  of  the  said  term,  or  by  all  or  any  of 
the  ways  and  means  aforesaid,  or  any  other  ways  and 
means,  levy  and  raise  such  portion  and  portions,  main* 
tenance  and  maintenances  for  such  child  or  children, 
except  an  eldest  or  only  son,  payable  at  such  times 
and  in  such  manner  as  is  thereinbefore  expressed; 
that  is  to  say,  if  there  should  be  but  one  such  child 
besides  an  eldest  or  only  son,  a  sum  not  exceeding 
1000/.  for  such  younger  child's  portion,  to  be  paid  at 
such  time  and  times  and  in  such  manner  as  the  said 
ISichard  Mee^  by  any  deed  or  writing  under  his  hand 
and  seal,  and  attested  by  two  or  more  credible  witnesses, 
or  by  his  last  will  and  testament  in  writing,  attested  as 
aforesaid,  should  limit,  declare,  direct,  or  appoint,  and 
in  default  of  such  appointment,  then  the  full  sum  of 
1000/.  for  such  younger  child's  portion,  and  in  case 
there  should  be  two  or  more  children  besides  an  eldest 
or  only  son,  then  the  sum  of  2000/.  for  their  portions, 
the  same  to  be  divided  between  such  two  or  more 
children,  in  such  shares  and  proportions,  and  to  be 
paid  and  payable  at  such  ages,  days,  and  times  as  the 
said  Richard  Mee^  by  any  deed  or  writing  under  his 
hand  and  seal,  attested  by  two  or  more  credible  wit- 
nesses, or  by  his  last  will  and  testament  in  writing, 
attested  as  aforesaid,  should  limit,  declare,  direct,  and 
.  appoint,  and  in  default  of  such  limitation,  declaration, 
direction,  or  appointment,  then  the  said  ^OOOL  to  be 
equally  divided  among  such  younger  children,  share 
and  share  alike,  the  portion  and  portions  of  all  and 
every  such  child  or  children,  in  default  of  any  direction 
or  appointment  by  the  said  Richard  Mee^  to  be  paid  to 
them  resptetively,  if  a  son  or  sons,  when  he  or  they 
should  attain  his  or  their  respective  age  or  ages  of 
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twenty-one  years ;  if  a  daughter  or  daughters,  when  she 
or  they  should  attain  her  or  their  respective  age  or  ages 
of  twenty^one  years,  or  be  married  with  the  consent  of 
such  trustees,  or  the  survivor  of  them,  his  executors  or 
administrators,   which  should   first   happen    after    the 
decease  of  the  said  Bichard  Mee ;  but  the  postponing 
the  payment  of  the  said  portions  until  after  the  decease 
of  the  said  Rtchard  Mee  was  not  to  prevent  such  por- 
tions from  being  considered  as  vested  interests  in  such  of 
the  said  sons  as  should  attain  his  or  their  said  ages,  or 
in  such  of  the  said  daughters  as  should  attain  their  said 
ages,  or  be  married  in  the  lifetime  of  the  said  Richard 
Mee^  with  such  consent  as  aforesaid ;  and  after  certain 
other  provisions  as  to  the  said  portions,  it  was  by  the 
said  indenture  declared,  that  in  case  the  said  Richard 
Mee  should  survive  his  said  intended  wife  and  there 
should  be  no  issue  male  of  such  intended  marriage  living 
at  the  decease  of  the  said  Margaret  Durante  or  all  such 
issue  male  should  die  in  the  lifetime  of  the  said  Richard 
Mee  without  having  lawful  issue,  and  in  case  there 
should  be  one  or  more  daughter  or  daughters  of  the 
said  marriage  living  at  the  decease  of  the  said   Jtfur* 
garet    Durante    then    the    said    Sparry    Peshall    and 
George  Durant  should,  and  they  were  thereby  empowered 
by  such   ways  and   means  as  therein   mentioned,   or 
otherwise,  as  they  should  think  fit,  to  levy  the  sums 
of  money  thereinafter  mentioned  for  the  portions  of 
such  daughters ;  that  is  to  say,  if  one  daughter  only,  the 
sum  of  SOOO/.,  to  be  paid  and  payable  at  the  time  and  in 
manner  therein  mentioned,  with  such  benefit  of  sur- 
vivorship and  limitation  in  favour  of  the  issue  of  a 
deceased  daughter  as  therein  mentioned ;  and  the  said 
indenture  contained  provisions  that  it  should  be  lawful 
for  the  said  Richard  Mee  and  Margaret  Durant,  during 
their  joint  lives,  and  for  the  said  Richard  Mee,  in  case  he 
should  survive  the  said  Margaret  Durante  with  the  con- 
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1832*  sent  of  the  said  Sparry  Peshall  and  George  Durante  and 
the  survivor,  &c,  to  be  signified  as  therein  mentioned,  to 
Convey  all  or  any  part  of  the  said  hereditaments  situate 
in  the  counties  ofSCqffbrd^  Worcester,  Salop,  or  fVaraoici, 
or  either  of  them,  by  way  of  exchange  for  other  here- 
ditaments, provided  that  such  hereditaments  so  to  be 
taken  in  exchange  should  be  settled  to  the  same  uses  as 
the  hereditaments  thereby  released ;  and  further  that  it 
should  be  lawful  for  the  said  Richard  Mee  and  Margaret 
Durantj  during  their  joint  lives,  and  for  the  said  Richard 
Mecy  in  case  he  should  survive  the  said  Margaret  Du* 
rant,  with  such  consent  as  aforesaid,  absolutely  to  sell 
and  dispose  of  the  said  hereditaments  and  premises,  or 
the  mines  and  minerals  in  or  under  the  same,  or  any 
part  thereoi^  and  either  in  fee  simple  or  for  any  term  or 
number  of  years,  and  with  all  usual  powers  of  working 
the  said  mines  or  minerals,  to  any  person  or  persons 
whomsoever;  and  in  order  to  such  sales  as  aforesaid, 
that  it  should  be  lawful  for  the  said  Richard  Mee  and 
Margaret  Durant,  or  for  the  said  Richard  Mee,  in  case 
he  should  survive  the  said  Margaret  Durant,  by  any 
deed  or  writing  under  their  hands  and  seals,  or  the 
hand  and  seal  of  the  said  Richard  Mee,  in  case  he  should 
survive  as  aforesaid,  attested  by  two  witnesses,  and  with 
such  consent  as  aforesaid,  to  revoke  all  the  said  uses 
thereinbefore  declared,  and  to  limit  such  new  or  other 
uses  as  should  be  requisite ;  and  it  was  thereby  declared 
that  the  monies  arising  from  such  sales  should  be  re- 
ceived by  the  said  Sparry  Peshall  and  George  Durant, 
and  the  survivor,  &c.,  in  trust,  to  be  laid  out,  with  such 
consent  as  therein  mentioned,  in  the  purchase  of  free- 
hold hereditaments  of  an  estate  of  inheritance  in  fee 
simple  in  possession,  in  the  counties  of  Stafford,  Salop, 
Warwick,  or  Worcester,  free  from  incumbrances,  to  be 
thereupon  settled  to  and  for  such  uses,  tec.  as  therein- 
before limited  and  declared  concerning  the  said  heredita- 
ments thereby  released." 

The 


CASES  IN  CHANCERY.  39 

The  intended  marriage  between  the  said  Richard  Mee  1882. 
and  Margaret  Durant  was  duly  solemnized.  Margaret 
Mee  (formerly  Durant)  died,  leaving  issue  of  the  mar- 
riage four  children  only,  namely,  Richard  Mee,  the 
younger,  Caroline  Mee,  Sarah  Mee^  and  John  Mee ;  of 
whom  Caroline  Mee  and  Richard  Mee  the  son  respect- 
ively attained  the  age  of  twenty-one  years  before  June 
1829. 

On  the  12th  of  June  1798,  a  commission  of  bankrupt 
was  awarded  and  issued  against  Richard  Mee  the  elder, 
under  which  he  was  duly  found  and  declared  a  bank- 
rupt, and  John  Hodgetts  and  Thomas  BretteU  were 
diosen  assignees  of  his  estate  and  effects ;  and  by  in- 
dentures of  bargain  and  sale,  duly  enrolled  and  bearing 
date  the  14th  otjtdy  1798,  the  major  part  of  the  com- 
missioners in  the  said  commission  did,  so  far  as  they 
lawfully  might,  bargain  and  sell  unto  and  to  the  use  of 
the  said  John  Hodgetts  and  Thomas  BretteU^  their  heirs 
and  assigns  {inter  alia\  the  aforesaid  lands  and  hereditar 
ments. 

The  assignees  afterwards  contracted  with  Mrs.  Pa- 
tience  Mee  to  sell  to  her  the  whole  of  their  estate  and 
interest  in  the  said  premises,  and  accordingly,  by  inden- 
tures of  lease  and  release,  bearing  date  respectively  the 
9th  and  10th  of  May  1799,  the  release  purporting  to  be 
made  between  John  Hodgetts  and  Thomas  BretteU  of  the 
first  part,  Richard  Mee  of  the  second  part,  and  Patience 
Mee  of  the  third  part,  it  was  witnessed,  that  in  pur- 
suance of  the  said  agreement,  and  in  consideration  of 
440/.  paid  by  the  said  Patience  Mee^  they,  the  said  John 
Hodgetts  and  Thomas  BretteU^  did,  according  to  their 
respective  estates  and  interests  in  the  premises^  bargain, 
sell,  aliene,  release,  and  confirm  unto  the  said  Patience 
Mee^  and  to  her  heirs  and  assigns,  all  the  aforesaid 
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1882.  lands  and  hereditaments,  to  hold  the  same  unto  the  said 
Patience  Mee^  her  heirs  and  assigns,  to  and  for  the  only 
proper  use  and  behoof  of  the  said  Patience  Mee^  her 
heirs  and  assigns  for  ever ;  chargeable^  nevertheless,  and 
subject  to  the  contingencies  mentioned  in  the  said  in- 
denture of  settlement. 

Mrs.  Patience  MeedieA  in  1806,  having  made  her  will, 
bearing  date  the  15th  of  December  1801,  and  duly  exe- 
cuted so  as  to  pass  freehold  lands  by  devise;  and  by  that 
will  she  disposed  of  the  interest  which  she  took  in  the  said 
hereditaments  under  the  aforesaid  conveyance^  in  favour 
of  certain  persons  who  were  Defendants,  or  had  trans- 
mitted their  interests  to  Defendants  in  this  suit. 

By  a  deed  poll,  dated  the  2d  of  January  1819,  under 
the  hand  and  seal  of  the  said  Sichard  Mee  the  elder, 
and  attested  in  the  manner  required  for  the  due  exercise 
of  the  power  reserved  to  him  by  the  aforesaid  marriage 
settlement,  after  referring  to  his  said  power  and  reciting, 
among  other  things,  that  there  were  then  living,  issue 
of  the  said  Bichard  Mee  by  the  said  Margaret  Mee 
four  children  only;  viz.,  Caroline  Mee^  Bichard  Mee^ 
Sarah  Mee,  and  John  Mee,  and  that  Uie  said  Caroline 
Mee  and  Richard  Mee  had  attained  their  respective 
ages  of  twenty-one  years,  (he  said  Richard  Mee  the 
elder  did,  in  pursuance  thereof,  direct,  limit,  and  ap- 
point, that  from  and  after  the  decease  of  him,  Richard 
Mee  the  father,  and  the  determination  of  his  life-estate, 
and  the  determination  of  the  said  term  of  600  years, 
and  in  the  mean  time  subject  and  without  prejudice  to 
the  estate  for  life  of  the  said  Richard  Mee,  party  thereto, 
and  to  the  said  term  of  600  years,  and  the  trusts  of  the 
said  term,  as  far  as  they  were  capable  of  taking  effect, 
the  said  lands  and  hereditaments  should  remain  to  the 
use  of  the  said  Richard  Mee  the  son,  his  heirs  and 

assigns 


CASES  IN  CHANCERY.  41 

assigns  for  ever,  nevertheless  charged  and  chargeable        18S8. 
with  such  sum  and  sums  of  money  as  should  become 
payable  under  the  appointment  thereinafter  made;  the 
same  to  be  in  discharge  and  satisfaction  of  the  portions, 
if  any,  to  which  the  said  Caroline  Mee  and  Sarah  Mee 
were  or  might  be,  or  might  claim  to  be  entitled  to  receive 
under  or  by  virtue  of  the  before-mentioned  indenture  of 
the  25th  of  April  1794 ;  and  the  said  Richard  Mee  the 
father,  in  exercise  and  execution  of  the  said  power,  did 
also  direct,  limit,  and  appoint  the  sum  of  500021  to  be 
raised  for  and  paid  to  the  said  Caroline  Mee^  Sarah 
Mee^  and  John  Mee^  their  executors,  administrators,  and 
assigns,  on  the  decease  of  the  said  Bichard  Mee  the 
father,  in  the  manner  therein  mentioned.    In  this  deed 
was  contained  also  a  proviso  that  the  sum  of  3000/., 
part  of  the  said  sum  of  5000/.,  and  the  interest  on  the 
said  sum  of  SOOO/.,  should  be  raised  and  payable  so  far 
only  as  it  could  be  answered  and  raised  out  of  the  mines 
and  minerals  being  under  the  surface  of  the  lands  and 
hereditaments  thereby  appointed  to  the  said  Bichard 
Mee  the  son,  his  heirs  and  assigns ;  and  by  the  said 
deed  Bichard  Mee  the  elder  did  further  direct  and 
appoint,  that  notwithstanding  all  or  any  of  the  trusts 
or  provisoes  thereinbefore  expressed  and  declared  con- 
cerning the  said  sum  of  5000/.  and  the  interest  thereof^ 
it  should  be  lawful  for  him,  at  any  time  during  his  life, 
by  any  indenture  or  indentures,  deed  or  deeds,  to  be 
sealed  and  delivered  or  executed  as  therein  mentioned, 
to  alter,  vary,  revoke,  annul,   and  determine  all  and 
every  or  any  of  the  trusts  and  provisions  thereinbefore 
declared  concerning  the  sum  of  5000/.  and  the  interest 
thereof,  and  by  the  same  or  any  other  indenture  or 
indentures,  deed  or  deeds,  to  be  executed  and  attested 
as  aforesaid,  with  or  without  power  of  revocation,  to 
declare,  direct,  or  appoint  any  new  or  other  trust  or 
trusts,  and  make  any  new  appointment  concerning  all  or 
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1832.  any  part  of  the  said  sum  of  5000/.  and  interest,  in  lieu 
or  stead  of  the  trusts,  powers,  and  directions  which 
should  be  altered,  varied,  revoked^  cancelled,  and  deter* 
mined  as  aforesaid,  in  like  manner  as  the  said  Richard 
Mee  might  have  done  under  or  by  virtue  of  the  said 
original  power,  so  as  the  sum  to  be  appointed  should 
not  exceed  a  sum  therein  mentioned,  and  so  as  all  such 
sum  and  sums  of  money  and  interest,  except  2000/., 
part  thereof  and  the  interest  of  that  sum,  should  be 
raised  or  raisable  only  from  mines  and  mineral  property, 
and  so  as  the  interest  of  the  sum  or  sums  to  be  so 
appointed  should  not  exceed  the  rate  of  5/.  for  100/.  by 
the  year. 

Some  time  afterwards,  Richard  Mee  the  son  died, 
leaving  the  Plaintiff,  Sarah  Patience  Mee,  his  only  child, 
surviving  him.  There  being  various  equitable  claims 
affecting  the  said  lands  and  hereditaments,  the  suit  was 
instituted,  among  other  purposes,  in  order  to  ascertain 
the  rights  and  interests  of  the  different  parties  in  the  said 
premises;  and  at  the  hearing  of  the  cause  on  the  28th  of 
June  1 8S0,  his  Honor  the  Master  of  the  Rolls  was  pleased 
to  direct  that  a  case  should  be  made  for  the  opinion  of 
the  Judges  of  the  Court  of  Common  Pleas,  and  that  the 
question  for  the  said  Court  should  be  what  estate,  from 
and  after  the  execution  of  the  said  deed  of  appointment 
of  the  2d  of  January  1819,  Richard  Mee  took  in  the  said 
lands  and  hereditaments  under  the  said  deed  of  appoint- 
ment, and  the  said  deeds  of  the  24th  and  25th  days  of 
j^pril  1794,  or  any  or  either  of  them. 

The  case  was  argued  in  the  Court  of  Common  Pleas 
on  the  8th  of  June  1831,  and  the  argument  of  counsel  is 
reported  in  ?  Bingham^  695.  The  Judges  afterwards 
sent  a  certificate  in  the  following  words  :-^**  We  have 
heard  this  case  argued  by  counsel,  and  have  considered 

the 
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the  same;  and  we  are  of  opinion,  that  from  and  after  1852. 
tlie  execution  of  the  deed  of  appointment  of  the  Sd  of 
January  18 19,  Bichard  Mee  the  son  did  not  take  any 
estate  in  the  lands  and  hereditaments  mentioned  in  the 
case  under  the  said  deed  of  appointment;  but,  under 
the  deeds  of  the  24th  and  35th  of  April  1 794,  took  an 
estate  tail  in  remainder  expectant  on  the  determination 
of  the  life  estate  of  his  father.  N*  C.  Tindal,  J,  A.  Parkf 
J.  Gaselee^  J.  B,  BosanquetJ* 

An  application  was  now  made  to  the  Court  on  be« 
half  of  those  parties,  who  claimed  under  the  appoint- 
ment made  by  the  bankrupt,  that  the  certificate  of  the 
Judges  might  not  be  confirmed,  but  that  the  case  might 
be  sent  to  some  other  court 

Mr.  Tinnei/  for  Caroline  Mee» 

In  this  case  the  tenant  for  life  has  a  general  power  to 
appoint  to  any  of  the  children  of  the  marriage,  with  re^ 
Hiainder,in  default  of  appointment,  to  his  first  and  other 
sons  in  tail,  remainder  to  himself  in  fee;  the  power^ 
therefore,  is  partly  appendant,  and  partly  in  gross.  The 
argument  to  which  the  attention  of  the  Court  of  Common 
Pleas  was  chiefly  drawn,  and  which  may  be  presumed, 
therefore,  to  have  influenced  the  Court  in  returning  theit 
certificate,  was  this :  — that  if  the  bankrupt  had  done  any 
act  by  which  he  had  deprived  himself  of  his  ultimate 
reversion,  he  could  not  make  an  appointment  in  fee  to 
his  son,  because  he  could  not  derogate  from  his  own 
grant;  and  the  efiect  of  such  an  appointment  would  be  to 
destroy  the  reversion  which,  by  the  operation  of  his 
bankruptcy,  was  conveyed  to  his  assignees.  Now,  this 
argument  was  founded  on  an  erroneous  view  of  the  nature 
and  effect  of  the  act  by  which  the  interest  of  the  bank«* 
rupt  was  conveyed  to  his  assignees.  The  bargain  and 
sale  by  the  commissioners  was  an  innocent  conveyance  ; 
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18S2.  and  though  it  is  true  that  a  tenant  for  life  may  destroy  bis 
power  by  a  tortious  conveyance,  such  as  fine,  recoTery^ 
or  feoffment,  even  though  the  power  be  in  gross,  according 
to  your  Honor's  decision  in  Smith  v.  Death  (a),  and  West 
V.  Bemey  (&),  it  has  never  been  pretended  that  such  a  power 
can  be  destroyed  by  an  innocent  conveyance.  It  is  true 
that  the  exercise  of  the  power  by  the  bankrupt  is  bad,  in 
so  far  as  it  interferes  with  the  rights  of  the  assignees;  but, 
so  far  as  it  may  take  effect  without  interfering  with  those 
rights,  or,  which  is  the  same  thing,  without  interfering  with 
the  bankrupt's  ultimate  reversion,  it  is  good.  The  estate  in 
fee  to  the  eldest  son  is  good,  so  long  as  there  is  any  issue  of 
the  first  and  second  sons ;  for  so  long  as  there  b  any  such 
bsue,  the  reversion  of  the  bankrupt  can  never  take  effect. 
It  is  a  fee-simple,  determinable  upon  failure  of  the  issue  of 
these  two  sons ;  and  this  estate,  being  such  as  the  settle- 
ment enabled  him  to  create,  cannot  be  Impeached.  The 
effect  of  the  loss  of  his  own  interest  by  the  bankruptcy 
is  the  same  as  if  he  had  parted  with  that  interest  by  an 
innocent  conveyance :  the  bankruptcy  operated  no  extin- 
guishment of  the  power ;  it  merely  prevented  the  bank- 
rupt's appointment  from  taking  effect,  so  as  to  defeat  the 
rights  which  his  bankruptcy  created.  The  appointment 
is  certainly  not  good  as  against  the  assignees,  in  case  of 
failure  of  issue  of  the  two  sons;  but,  until  such  failure^ 
neither  the  assignees  nor  any  other  party  can  be  heard 
to  say  that  the  power  is  extinguished.  One  of  the  argu- 
ments relied  upon  in  the  Court  of  Common  Pleas  was, 
that  the  appointment  must  be  considered  exactly  as  if  it 
were  a  limitation  in  the  original  settlement;  and  that  if  it 
were  inserted  in  the  original  settlement  it  would  be  bad, 
inasmuch  as  a  fee  cannot  be  limited  with  a  remainder 
over.  The  fallacy  of  this  reasoning  consists  in  this,  -— 
that  if  Richard  Mce  had  made  an  appointment  in  fee, 
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without  any  previous  bankruptcy,  such  an  appointment  18S2* 
would  have  necessarily  destroyed  his  reversion.  Two 
inconsistent  states  of  things  are  confounded  in  the  ail- 
ment. A  foe  mounted  upon  a  foe  in  the  settlement  would 
undoubtedly  be  bad;  but  there  is  no  objection  to  ap- 
pointing to  an  estate  in  fee  which  may,  under  certain 
circumstancesi  become  inconsistent  with  a  remainder 
over,  but  which,  until  those  circumstances  arise,  is  per- 
fectly good.  It  has  been  questioned  whether  a  power  in 
gross  could  be  destroyed,  even  by  a  tortious  act ;  an 
innocent  act,  such  as  a  conveyance  by  bargain  and  sale, 
to  which  the  act  of  bankruptcy  is  equivalent,  certainly 
cannot  destroy  it  All  we  have  to  inquire  is,  how  &r 
the  appointment  may  interfere  with  the  bargain  and  sale, 
for  it  is  undoubtedly  true,  that  a  man  cannot  derogate 
from  his  own  grant;  and  to  the  extent  to  which  the 
appointment  may  interfere  with  the  bargain  and  sale, 
to  that  extent,  and  no  further,  will  it  be  affected. 

Mr.  Pr^s/on,  for  the  husband  of  the  other  daughter  of 
Hichard  Mee  the  elder. 

This  certificate  cannot  be  supported  consistently  with 
general  principles  of  law,  or  with  the  authorities,  so  far 
as  authorities  are  capable  of  being  applied  by  analogy 
to  a  question  which  has  never  been  expressly  decided. 
As  the  donee  of  the  power  in  this  case  has  not  executed 
any  conveyance,  or  done  any  act  by  which  he  has  re- 
leased his  power,  it  follows  that,  if  his  power  be  released, 
it  must  be  by  operation  of  law.  Now,  there  is  nothing 
in  the  Bankrupt  Acts  to  support  the  inference  that  his 
power  was  extinguished  or  even  suspended  by  his  bank- 
ruptcy. In  Thorpe  v.  Goodall  (a),  Lord  Eldon  declared, 
that  he  could  not  see  his  way  to  compel  the  execution 
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1832.  of  a  power  coupled  with  an  interest  by  a  bankrupt  even 
in  fiivour  of  oneditors;  and,  in  consequence  of  that 
opinion,  a  provision  was  made  in  the  S  6. 4.  c.  SI.  s.  S.^ 
now  continued  in  the  seventy-seventh  section  of  the 
6  6. 4.  r.  16.,  by  which  a  distinction  is  taken  between 
powers  considered  as  mere  authorities,  and  powers  by 
the  exercise  of  which  the  assets  of  the  bankrupt  may 
be  increased,  the  assignees  being  thereby  enabled  to 
execute  powers  of  the  latter  description  in  the  same 
manner  as  the  bankrupt  himself  might  have  done.  In 
this  case  it  is  not  pretended  that  the  power  is  of  such  a 
description  as  the  assignees  were  capable  of  executing; 
and  it  is  perfectly  open  to  contend,  in  the  first  place, 
.that  the  bankruptcy  in  no  degree  affected  the  power, 
but  left  it  completely  at  large,  as  if  there  had  been  no 
bargain  and  sale  by  the  commissioners ;  and,  secondly, 
if  the  Court  should  not  accede  to  that  propositicm,  that 
the  appointment  passed  a  base  fee  to  take  efiect  on  the 
extinction  of  the  prior  estates  tail.  The  bankruptcy, 
with  the  bargain  and  sale  by  the  commissioners,  had 
no  other  e£fect  than  to  take  from  the  ultimate  £ee  the 
liability  of  being  defeated  by  the  exercise  of  the  power : 
all  other  things  were  left  in  stcUu  quo,  exactly  as  if,  by 
a  release,  the  bankrupt  had  released  his  life  estate  and 
his  ultimate  fee^  covenanting  not  to  exercise  his  power 
as  against  the  reversion,  but  reserving  to  himself  the 
right  of  exercising  his  power  quoad  the  estates  tail,  and 
the  charge  in  favour  of  younger  children.  Lamentable 
indeed  would  it  be,  if  the  bankrupt  laws  prevented  men 
from  exercising  such  powers,  which,  while  they  have  no 
effect  either  to  increase  or  diminish  the  assets  of  bank- 
rupts, are  essential  to  the  convenience  of  families,  and 
to  the  effectuating  of  such  provisions  as  it  may  be 
proper  to  make  for  the  benefit  of  younger  children.  If 
the  bargain  and  sale  by  the  commissioners  be  equivalent 
to  a  conveyance  of  all  the  bankrupt's  interest  in  the 
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reyersion,  such  a  conveyance  would  leave  untouched  the  1882. 
bankrupt's  power  of  charging  the  reversion  in  favour  of 
younger  children.  But  supposing  the  appointment  to 
be  incapable  of  being  supported  to  the  full  extent,  or  in 
the  predse  form  in  which  the  bankrupt  has  attempted 
to  exercise  his  power,  substantial  effect  may  be  given  to 
the  intention  of  the  donee  of  the  power  by  considering 
the  appointment  as  equivalent  to  an  appointment  to  a 
base  fee  determinable  on  the  extinction  of  the  prior 
estates  taiL  A  defect  of  this  description  in  the  execu- 
tion of  a  power  will  be  supplied  by  a  court  of  equity. 
Gilmare  v.  Harris,  {a)  If  the  certificate  of  the  Court  of 
Common  Pleas  be  right,  the  tenant  in  tail  may,  when 
he  attains  his  majority,  gain  the  fee  by  suffering  a  com- 
mon recovery.  How,  therefore,  are  the  assignees  placed 
in  a  better  situation  by  this  certificate?  The  justice  of 
the  case  coincides  with  the  provisions  of  the  Bankrupt 
Acts,  and  the  rules  of  law,  which  prescribe  that  nothing 
shall  be  taken  from  the  bankrupt,  except  that  which  he 
could  g^ve  for  the  benefit  of  his  creditors. 

Mr.  Bickersteth^  for  a  mortgagee  claiming  under  the 
appointment. 

It  is  material  to  consider  by  whom  the  claim  against 
the  appointment  is  raised.  If  it  were  raised  in  behalf  of 
creditors,  or  of  the  assignees  of  the  bankrupt,  or  of  pur- 
chasers from  the  assignees,  there  would  be  no  ground  of 
complaint  against  any  of  those  persons.  But  the  claim 
is  made  on  behalf  of  issue  of  the  bankrupt,  in  virtue  of 
their  title  as  tenants  in  tail,  which  title  it  is  admitted  that, 
bat  for  the  bankruptcy,  he  would  have  had  an  indbputp- 
able  right  to  defeat  by  his  general  power  of  appointment. 
The  creditors  may  have  a  right  to  contend  that  the 
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^^^  appointment  is  bad,  inasmuch  as  the  bankrupt  is  con- 
cluded by  the  bargain  and  sale,  and  cannot  derc^te 
from  his  own  grant ;  but,  in  the  absence  of  all  con- 
tention on  the  part  of  the  creditors,  what  pretence  can 
the  children  of  the  bankrupt  have  for  raising  this 
objection  to  an  iqipointment  which,  except  as  against 
the  claims  of  creditors,  the  donee  of  the  power  had  an 
undoubted  right  to  make  ? 

Mr.  JZo^,  for  a  purchaser  of  the  reversion. 

Mr.  Spence,  Mr.  KindersUy^  Mr.  Bethellj  and  Mr. 
Wright^  for  other  parties. 

Mr.  PemberUm  and  Mr.  J.  Russell^  for  Sarah  Mee^  the 
widow,  and  Sarah  Patience  Mee^  the  daughter  of  Richard 
Mee  the  younger. 

The  first  question  to  be  considered  is,  whether  this 
power  was  destroyed  by  the  bankruptcy;  the  second, 
whether,  supposing  the  power  not  to  be  destroyed  by  the 
bankruptcy,  it  was  well  executed  by  the  donee.  Accord- 
ing to  the  doctrine  which  has  been  established  by  your 
Honor  in  the  cases  of  Smith  v.  Death  {a)  and  We^  v. 
Bemejf  (i),  any  power,  which  is  not  simply  a  collateral 
power,  but  coupled  with  an  interest,  may  be  released  or 
extinguished  by  the  grantee.  This  doctrine,  therefore^ 
applies  as  weU  to  powers  in  gross  as  to  powers  append- 
ant. In  this  case  the  donee  of  the  power  was  the  owner 
of  the  reversion ;  and,  as  the  charge  in  favour  of  younger 
children  was  to  take  eifect  out  of  bis  reversion,  the 
power  was,  to  that  extent,  appendant^^a  power  of 
appointment  to  take  efiect  out  of  the  interest  of  the 
grantee.^    It  is  admitted  on  all  hands,  that  such  a  power 
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is  capable  of  being  destroyed;  fine  or  recovery  would,        1832. 
at  all  events,  have  destroyed  this  power,  without  refer- 
ence to  the  extent  to  which  it  may  be  considered  a 
power  appendant,  to  take  effect  out  of  the  reversion. 
The  distinction,  in  respect  of  the  capability  of  destruction, 
between  a  power  simply  collateral  and  a  power  in  gross, 
where  neither  power  is  to  be  exercised  for  the  benefit  of 
the  donee,  is  not  at  first  sight  very  obvious.     A  power 
of  charging  for  the  benefit  of  younger  children  is  evi- 
dently a  power  which  gives  a  species  of  interest  to  the 
father;  but  the  chief  ground  upon  which  such  a  power 
is  distinguished  from  a  power  simply  collateral  is  this, 
that  it  is  connected  in  privity  with  the  estate  of  the  donee, 
and  therefore  a  destruction  of  the  estate  destroys  the 
power,  whereas,  in  the  case  of  a  simply  collateral  power, 
the  donee,  having  no  estate,  cannot  by  any  act  destroy 
the  power.     Whether  an  act  of  bankruptcy  is  or  is  not 
equivalent,  in  its  efiect  upon  powers,  to  a  fine  or  recovery, 
is  an  entirely  new  question.     That  it  has  such  an  effect 
might  be  inferred  from  the  language  of  the  Bankrupt 
Act  (a),  which  declares  that  the  sale  of  the  bankrupt's 
real  estate  by  the  commissioners  shall  be  good  against  all 
persons  whom  he  might  have  barred  by  fine,  common 
recovery,  or  any  other  means.   The  great  point  contested 
in  West  v.  Bemey  {b)  was,  whether  the  principles,  which 
were  admitted  to  apply  to  general  powers,  could  apply 
to  cases  where  the  power  was  to  be  exercised  for  the 
benefit   of   particular  objects ;    and   Mr.  Preston  then 
insisted,  that  a  power  of  charging  for  younger  children 
was  an  interest  not  in  the  appointor,  but  in  the  appointee, 
and  consequently  in  the  nature  of  a  trust  which  was  not 
capable  of  being  released  or  extinguished.     But  what 
was  your  Honor's  answer  to  that  reasoning?  ^*  It  is  not 
a  trust,  because  the  alleged  cestui  que  trust  cannot  call 

for 

(a)  6  G.  4.  c.  16.  i.  6S.  (A)  1  Ruti,  ^  Afy  436. 

Vol,  I.  E 


50  CASES  IN  CHANCERY. 

1852.  for  the  execution  of  it.  It  may  be  exercised  or  not,  and 
a  dealing  with  the  estate  inconsistent  with  the  exercise 
of  it  determines  the  option  to  exercise  it.  And  this 
reasoning  would  apply  equally  to  a  power  simply  col- 
lateral. The  difference,  however,  is,  that  no  act  in  the 
latter  case  can  affect  the  land ;  whereas  in  the  other,  the 
interest  of  the  person  gives  him  the  power  to  create  an 
inconsistent  estate  in  the  land,  though  defeasible."  It  is 
clear,  therefore,  that  the  power  in  the  present  case  was 
one  which  the  bankrupt  might  have  released,  and  which 
he  might  by  fine  or  recovery  have  destroyed.  In  Thorpe 
V.  Goodall  (a),  Lord  Eldon  was  of  opinion,  that  a  bank- 
rupt could  not  be  compelled  to  exercise  for  his  creditors 
a  power  which  he  might  have  exercised  for  his  own 
benefit;  a  provision  was  consequently  introduced  into 
the  bankrupt  laws,  enabling  the  assignees  to  execute  all 
powers  vested  in  any  bankrupt,  which  he  might  legally 
execute  for  his  own  benefit.  This  left  the  general 
question,  as  to  the  destruction  of  powers,  wholly  un- 
touched. In  this  case  the  power  could  not  be  executed 
by  the  assignees ;  and  the  question  is,  whether  the  donee 
could  execute  it  after  his  bankruptcy.  It  has  been  said, 
indeed,  that  he  could  execute  it  to  any  extent,  so  as  to 
bind  the  whole  fee  simple  of  the  property.  But  see  how 
the  interests  of  creditors  might  be  afiected,  if  this  pro- 
position were  capable  of  being  maintained.  If  the  son 
were  likely  to  die  without  issue,  it  would  be  the  interest 
of  the  reversioner  not  to  make  a  larger  provision  than 
necessary  for  younger  children ;  but  after  his  bankruptcy, 
all  that  he  gave  to  younger  children  he  would  take,  not 
from  himself,  but  from  his  creditors.  He  might  charge 
the  reversion  in  &vour  of  younger  children,  so  as  to 
absorb  and  exhaust  the  whole  value  of  the  property. 
But  it  is  dear,  that  to  the  extent  of  the  reversion  the 

power 

(fl)  17  Vet,3%B, 
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power  was  a  power  appendant,  to  take  effect  out  of  the    *    1892. 
interest  of  the  donee ;  and  this  interest  in  the  reversion 
necessarily  passed  under  the  bargain  and  sale  by  the 
conraissioiiers. 

As  to  the  second  question,  whether  the  power,  sup- 
posing it  not  to  be  destroyed  by  the  bankruptcy,  has,  in 
this  case,  been  well  executed ;  it  is  said  that,  though  the 
bankrupt  might  have  no  power  of  affecting  the  reversion, 
be  had  the  power  of  creating  a  base  fee,  and  that, 
although  the  appointment  cannot  take  effect  in  the  mode 
intended  by  the  bankrupt,  it  is  good  to  the  extent  to 
which  it  may  operate  without  interfering  with  the  rights 
of  the  assignees.     What  the  bankrupt  intended  to  do  is 
clear;  he  intended  to  give  the  absolute  fee-simple  to  his 
son,  and  to  charge  that  fee-simple  with  the  sum  of 
5,000/.    It  is  admitted  that  the  appointment  to  the  son 
cannot  take  effect  to  the  whole  amount  of  the  fee-sim- 
ple; how  then  is  it  possible  to  compute  tlie  difference 
between  the  value  of  the  fee-simple,  and  of  the  base  fee^ 
or  the  extent  to  which  that  difference  may  affect  the 
charge.    The  fee-simple  might  well  support  the  charge, 
but  the  value  of  the  base  fee  might  not  be  more  than 
equal  to  the  charge,  or  it  might  even  fall  short  of  it 
With  what  colour  can  it  be  said  that  by  substituting  that 
most  inconvenient  estate,  a  base  fee,  for  the  fee-simple 
which  was  intended  to  be  given,  the  intention  of  the  ap- 
pointor will  be  effectuated  ?     Equity  will  aid  tlie  imper- 
fect execution  of  a  power  where  it  is  possible  to  distin- 
guish that  part  of  the  execution  which  is  good,  from  that 
which  is  bad ;    Routledge  v.  Dorril  (a),    Doyce  v.  Han-> 
ning{b) :  but  it  is  impossible  in  this  case  to  distinguish  the 
boundary  between  the  lawful  and  the  irregular  execution 
of  the  power.    The  conclusive  answer,  however,  to  the 

argument 
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•  argument  by  which  the  appointment  is  attempted  to  be 
supported,  as  an  appointment  to  a  base  fee,  determinable 
on  the  extinction  of  the  estates  tail,  is  this,  that  if  such  a 
limitation  were  introduced  into  the  settlement  creating 
the  power,  it  would  be  a  limitation  to  A.  and  his  heirs,  so 
long  as  there  are  issue  of  A.  and  B.  with  remainder  to 
C.  in  fee,  which  would  be  a  fee  limited  upon  a  fee^  and 
obviously  bad. 

Mr.  Tinney  in  reply. 

So  far  as  this  power  is  to  be  considered  as  a  power 
in  gross,  the  assignees  have  nothing  to  do  with  the 
execution  of  it,  and  to  that  extent  the  appointment 
is  good.  Edxards  v.  Slater  (a),  is  a  strong  authority  to 
shew  that  a  power  in  gross  is  not  affected  by  an  in- 
nocent conveyance,  such  as  a  bargain  and  sale.  In 
that  case  a  man  settled  estates  to  himself  for  life,  with 
diyers  remainders  over  in  tail,  the  reversion  to  himself  in 
fee,  with  a  power  to  jointure,  and  to  make  a  lease  for  thirty- 
one  years  to  commence  after  his  death,  for  raising  por- 
tions for  bis  daughters.  He  made  a  jointure  pursuant  to 
his  power,  and  then  bargained  and  sold  the  lands  by  deed 
enrolled,  and  took  back  a  reconveyance  by  feoffment ; 
whereupon  he  made  a  lease  for  thirty-one  years,  to  raise 
portions  for  two  of  his  daughters,  and  he  and  his  wife 
afterwards  levied  a  fine.  Taking  the  bargain  and  sale  of  the 
settlor  as  equivalent  to  the  bargain  and  sale  by  the  Com- 
missioners, that  case  bears  a  strong  resemblance  to  the 
present.  And  what  was  the  effect  of  that  bargain  and 
sale  ?  Chief  Baron  Hale  held  that  the  power  to  lease  for 
thirty-one  years  was  not  destroyed  by  the  bargain  and  sale ; 
and  that,  although  the  tenant  for  life  by  that  bargain  and 
sale  passed  away  his  life  estate,  and  his  reversion,  yet  it 
did  not  touch  tlie  estates  tail,  and  that,  till  the  remainder 

in 
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in  fee  came  into  being,  the  power  was  collateral,  and  in  1832. 
gross  quoad  the  remainders  in  tail,  which  were  precedent 
to  it.  Lcmg  V.  Rankin  (a),  which  was  in  the  House  of 
Lords,  is  a  still  stronger  authority  to  shew  that  the 
power  could  not  be  destroyed  in  the  present  case,  for 
there  the  power  was  appendant  A  tenant  for  life,  with 
a  power  of  leasing,  conveyed  away  his  life  estate,  but  it 
being  stipulated  that  he  might  exercise  his  power  with 
the  consent  of  the  grantee,  it  was  held  that  the  power 
might  be  legally  exercised,  notwithstanding  the  convey- 
ance of  the  life  estate.  There  is  not  only  no  act  of 
parliament  which  sanctions  the  extinction  of  a  bankrupt's 
power,  where  the  power  is  in  gross»  but  a  power  of  nomi- 
nation is  expressly  excepted  in  that  clause  which  enables 
the  assignees  to  execute  powers  which  the  bankrupt  might 
have  executed  for  his  benefit  Now  the  power  of  ap- 
pointing among  his  children  was  merely  an  authority  in 
which  the  bankrupt  himself  had  no  interest.  As  far  as  the 
interests  of  the  creditors  are  concerned,  they  would  be 
placed  in  a  better  situation  by  the  construction  for  which 
we  contend,  than  they  would  be  by  holding  that  the 
power  is  destroyed.  In  the  latter  case  the  tenant  in  tail 
may  gain  the  fee  by  suffering  a  common  recovery, 
whereas  a  base  fee  cannot  be  destroyed  by  a  recovery. 


7^e  Master  of  the  Rolls.  -^^-  ^^• 

In  this  case,  a  settlement  was  made  by  a  father,  who 
afterwards  became  a  bankrupt,  of  certain  real  estates,  to 
the  use  of  himself  for  life,  with  a  power  to  appoint  to 
any  one  or  more  of  his  sons,  in  fee  or  otherwise,  and,  in 
de&ult  of  appointment,  to  his  first  and  other  sons  in 
tail,   with  remainder   in  fee  to   himself.     The  settlor, 

after 
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18S2.       after  be  became  a  bankrupt,  and  after  the  ansignment 
^    ~ '  "^  ^     of  his  property,  executed  the  power,  conceiving  that  he 
V.  was  entitled  to  do  so,  notwithstanding  his  bankruptcy ; 

^^'  and  by  that  execution  of  the  power  he  gave  to  his  eklest 
son  an  estate  in  fee.  The  question  was,  whether  that 
appointment,  after  the  bankruptcy,  was  or  was  not  a 
good  execution  of  the  power.  At  the  hearing  of  the 
cause,  I  directed  a  case  to  be  made  for  the  opinion  of  the 
Court  of  Common  Pieas,  and  that  court  has  certified 
that  the  appointment  is  void,  but  that  the  eldest  son 
took  an  estate  tail  by  the  effect  of  the  limitation  over  in 
default  of  appointment.  It  has  been  contended,  that 
the  opinion  of  the  Court  of  Common  Pleas  is  wrong, 
and  that  the  case  ought  to  be  sent  for  the  opinion  of 
another  court  of  law.  In  this  case,  as  it  is  unfortunately 
the  practice  in  all  cases,  the  Court  of  Common  Pleas  has 
not  assigned  the  reasons  on  which  its  opinion  is  founded. 
The  practice  of  the  courts  of  common  law  not  to  assign 
the  reasons  of  their  opinions  upon  cases  sent  from  courts 
of  equity  is  a  practice  of  modern  introduction,  atid  it  is 
much  to  be  regretted  ;  being  at  once  disadvantageous  to 
the  public,  and  inconvenient  to  the  court  directing  the 
case,  which  is  deprived  by  this  practice  of  the  assistance 
it  would  derive  from  the  opinion  of  the  court  of  law, 
were  the  grounds  of  such  opinion  disclosed.  The  object 
of  directing  a  case  is  to  know  the  opinion  of  a  court  of 
law  upon  the  point  in  question ;  not,  indeed,  that  such 
opinion  is  to  be  treated  as  a  decision,  but  in  order  that 
the  court  of  equity  may  be  assisted  in  forming  its  judg- 
ment. It  might  well  be  expected,  therefore,  that  the 
court  which  directs  the  case  should  have  the  advantage 
of  knowing  the  grounds  upon  which  the  opinion  of  the 
court  of  law  is  founded. 

It  is  conjectured  in  this  case,  from  an  observation 
made  by  one  of  the  Judges  in  the  course  of  the  argu- 
ment. 
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ment,  that  the  Court  of  Common  Pleas  decided  against  1832. 
the  validity  of  the  appointment,  upon  the  ground,  that 
by  the  execution  of  a  power  no  estate  can  be  created 
which  would  not  have  been  valid  iF  limited  in  the  deed 
creating  ttie  power.  If,  therefore,  it  were  admitted  that 
the  power  of  appointment  continued  in  the  bankrupt, 
notwithstanding  his  bankruptcy,  and  that  the  appoint- 
ment in  favour  of  the  eldest  son  in  fee  might  be  construed 
as  an  appointment  creating  a  base  fee  only,  and  not  pre- 
judicing the  remainder,  which  passed  to  the  assignees 
under  the  commission,  the  appointment  would,  neverthe- 
less, be  void,  because  a  limitation  to  that  effect  would  have 
been  void  in  theoriginal  deed  creating  the  power,  inasmuch 
as  the  rule  of  law  does  not  permit  one  fee  to  be  limited 
after  another,  although  the  first  fee  be  only  a  base  or 
determinable  fee.  This  rule  applies  to  the  present  case, 
in  which  the  donee  has  a  particular  and  a  general  power, 
and  will  support  the  opinion  which  has  been  formed  by 
the  Judges  of  the  Court  of  Common  Pleas. 

As  I  confirm  the  opinion  of  the  Court  of  Common 
Pleas  on  this  point,  it  is  unnecessary  that  I  should  ex- 
press any  opinion  on  the  other  views  of  the  case  which 
have  been  taken  in  the  argument  at  the  bar.  I  must 
therefore  make  my  decree  to  the  effect  of  the  certificate. 
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1832. 


Rolls. 

Nov.  23.  GOSDEN  V.  DOTTERILL. 

h^^^ld.  THHE  will  of  John  Gosden  contained  the  following 

to  his  sister  ^    bequest:  — "  I  give  and  bequeath  to  my  sister, 

io^o?a)od  ^^^'  J^^   Dotterillf  a  legacy  of  100/;  of  good  and 

and  lawlul  lawful  money  of  Great  Britain,  to  be  paid  to  my  sister. 

Great  Britain,  Mrs.  Jane  DotteriU,  free  from  all  expence ;  and  I  also 

to  be  paid  to  bequeath  a  legacy  of  20/.  to  my  nephew,  John  Dotteriil; 

all  expence,  and  the  rest  of  my  money  to  be  equally  divided,  share 

of  2^^*h^  and  share  alike,  between  my  brother  Joseph  Gosden,  and 

nephew,  and  my  niece  Jane  Penfold. "     The  testator's  property,  at 

money  to  be*  the  time  of  his  decease,  consisted  of  600/.  3  per  cent 

ejiuallydi-       consols,  119/.  in  sovereigns,  11/.  arrears  of  pension  due 

vided  between 

his  brother       ^^  ^^^  from  Chelsea  Hospital,  and  some  household  fur- 

A"^h-'^!i"*^*^^  niture,  of  trifling  value ;  and  the  material  question  in 

his  property  ^he  cause  was,  whether  the  stock  would  pass  to  the  resi- 

600/^3^^  r  ^  duary  legatees  under  the  words  "  rest  of  my  money." 
cent,  consols, 

sovereigns^  ^^'  ^^^^*>  ^^^  ^^^  residuary  legatees. 

stock  did  not  ^^  ^^  ^^"^  of  600/.  stock  constituted  the  bulk  of  the 
th*^  ""  J®*"  testator's  property,  there  can  be  no  doubt  that  he  used 
''money;"  the  word  **  money"  in  its  popular  sense,  and  not  as 
under  the  distinguished  from  stock ;  for  without  resort  to  the  stock, 
from  all  ex-  the  residuary  gift  of  th^  money  would  have  been  nuga- 
r^cyofioo/.  ^^^y*  There  are  several  cases  in  which  the  word 
was  to  be  «  money "  has  been  held  sufficient  to  pass  stock.  In 
charged  of  Lynn  v.  Ke9ridgela),where  the  testator  gave  all  his  monies, 
^^^y-  not  otherwise  disposed  of  by  his  will,  to  his  younger 

childrei),   Lord  Hardwicke  held  that  East  India  stock 
passed  under  the  word  monies.  In  Ommaney  v.  BiUcher(b), 

it 

(fl)    1     Wetf's    Rep*     temp,         (4)  1  Turn.  ^  Ruti.  260. 
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it  was  held  that  the  words  **  money  remaining"  did  not 
pass  stock  which  formed  part  of  the  general  residue, 
because  there  was  an  express  reference  to  a  certain  por- 
tion of  the  testator's  property  directed  to  be  sold,  which 
restricted  the  meaning  of  these  words  to  the  residue  of 
the  produce  of  sale.  This  case,  therefore,  is,  in  effect, 
an  authority  in  favour  of  the  proposition  that  the  word 
**  money  *'  will  generally  pass  stock  forming  part  of  the 
residue.  In  Legge  v.  Asgillt  which  is  reported  in  a 
note  to  Ommaney  v.  Butchery  your  Honor  decided  that 
stock,  in  which  the  testator  had  an  interest  subject 
to  be  devested,  passed  under  the  words  ^  money  left 
unemployed;"  and  that  decision  was  affirmed  upon 
appeal.  In  Kendall  v.  Kendall  (a),  it  was  decided  that 
a  bequest  of  ^^  all  monies,  goods,  chattels,  clothing," 
&c.  would  pass  the  testator's  interest  in  stock,  and  your 
Honor  then  said,  that  in  cases  of  this  description,  the 
question  was,  whether  the  words  **  money, "  and  the 
like^  were  so  qualified  by  the  context  that  an  intention 
was  manifested  on  the  part  of  the  testator  to  exclude 
stock.  Here  there  is  clearly  no  intention  to  exclude 
stock :  on  the  contrary,  the  exclusion  of  stock  would 
defeat  the  plain  intention  of  the  testator;  for,  in  that 
case,  there  would  not  be  money  to  pay  the  legacies 
which  he  has  given,  and  an  intestacy  would  be  created 
as  to  the  bulk  of  his  property. 


18S2. 


GOSDBN 

O. 

DOTTEBILL. 


Mr.  Bickersteth  and  Mr.  Goodeve^  contra. 

It  is  not  pretended  that  the  household  furniture  will 
pass  as  part  of  the  residuary  gift  under  the  word 
**  money."  As  to  that  part  of  the  testator's  property, 
therefore,  it  is  admitted  that  there  must  be  an  intestacy, 
and  the  question  is,  whether  the  stock  is  not  also  undis- 
posed 


(a)  4  Rust,  360, 
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18S2. 


GOBOEK 

V, 

DoTTSRItL. 


posed  of.  In  this  will  there  is  nothing  from  which  it 
can  be  collected  that  the  testator  meant  to  use  the  word 
•*  money**  in  ^ny  other  than  its  proper  and  ordinary 
sense.  In  Hotham  v.  Sutton  (a),  Lord  Eldon  distinctly 
lays  down  the  general  proposition  that  stock  does  not 
pass  by  the  word  **  money ; "  and  this  opinion  cpnsists 
with  one  of  as  early  a  date  as  the  time  of  Lord  Chief 
Baron  Gilbert  {b);  for  that  eminent  judge  thought  that 
stock  could  DO  more  be  comprehended  under  the  word 
^^  money/*  than  a  term  of  years,  or  a  coach  and  horses, 
or  any  other  real  or  personal  chattel.  There  must  be 
expressions  in  the  context  of  a  will  to  shew  that  the  tes- 
tator meant  something  more  than  money  in  order  to  pass 
stock  under  that  word ;  and  the  cases  cited  on  the  other 
side  are  cases  in  which  such  an  intention  was  indicated 
by  the  context.  What  is  there  in  this  will  to  shew  that 
the  testator  meant  any  thing  more  than  money,  after  full 
effect  has  been  given  to  every  word  of  the  instrument  ? 
Stock  is  no  where  mentioned;  and  the  Court  cannot 
look  out  of  the  will  to  the  state  of  the  testator's  pro- 
perty, for  the  purpose  of  giving  to  the  will  a  construction 
contrary  to  that  which  the  language  used  by  the  testator 
imports.  Not  only  is  there  no  indication  of  an  intention, 
on  the  face  of  this  will,  to  include  stock  under  the  word 
money,  in  the  residuary  clause,  but  the  evidence  of 
intention,  as  far  as  it  goes,  is  directly  the  other  way :  for 
in  the  previous  part  of  the  will,  he  uses  the  words 
*'  lawful  money  of  Great  Britain ;  "  thereby  shewing 
expressly  what  he  meant  to  pass  when  he  disposes  of 
the  "  rest  of  his  money." 


Mr.  Jacob  in  reply. 

In  Hotham  v.  Suttorij  there  was  a  deliberate  contrast 
of  "  stock "   and  money  throughout  the  will.     If  any 

thing 
(a)  1 7  Fer.  31 9.  (b)  Gilb.  Eg,  Rep,  208. 
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thing  is  to  be  inferred  from  the  circumstance  of  the 
testator  baring  used  technical  words  in  die  specific  be- 
quest, and  not  in  the  residuary  clause,  the  conclnsfon 
would  be,  that  he  meant  the  expression  used  in  the 
latter  case  to  be  understood,  not  in  a  technical,  but  in  its 
popular  sense.  Now,  in  common  parlance,  the  word 
*'  money "  undoubtedly  includes  stock,  and  frequently 
has  especial  reference  to  money  in  the  funds :  thus,  in 
ordinary  language,  we  might  certainly  say  with  sufficient 
propriety  of  a  large  fundholder,  that  he  was  possessed  of 
a  great  deal  of  money.  If  the  testator's  expression  be 
not  technically  accurate,  it  is  sufficiently  so  in  this  case 
to  place  his  intention  beyond  all  doubt,  and  that  inten- 
tion the  Court  will  effectuate. 
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18S2. 


GoftDEN 
DOTTEEXLL. 


The  Master  of  the  Rolls. 

I  have  no  doubt  that  it  was  the  intention  of  this  tes- 
tator that  the  stock  should  pass  under  the  term  *<  mo- 
ney ; "  but  if  it  be  settled  that  stock  shall  not  pass  under 
the  term  '*  money,"  unless  there  be  some  explanatory 
context  in  the  will,  I  am  afraid  that  the  testator's  inten- 
tion will  not  be  effectuated ;  for  here  there  is  no  such 
explanatory  context.  I  will,  however,  look  into  all  the 
authorities  before  deciding  this  case.  As  to  the  state  of 
the  testator's  property,  that  is  never  referred  to  in  aid 
of  the  construction  of  a  will,  because  the  will  speaks  at 
the  death  of  the  testator ;  and  when  a  testator  makes  his 
will,  it  is  uncertain  what  the  state  of  his  property  may 
be  at  his  decease. 


The  Master  of  the  Rolls. 

I  was  desirous  of  looking  into  the  authorities  before 
deciding  the  case ;  and  I  find  the  authorities  confirm 

the 


i>c.  14. 
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18S2.        the  impression  I  had  at  the  hearing  of  the  cause,  that  the 

GosDEN       ^^^  '^  money  "  will  not  pass  stock,  unless  there  is  in 

^-  the  will  some  explanatory  context ;  and  here  is  no  ex- 

DOTTEEILU 

pJanatory  context 


Mr.  JaaA  suggested  that  it  was  questionable  whether 
the  legacy  to  Mrs.  DotteriU  was  given  to  her  free  of  le- 
gacy duty,  under  the  words  ^*  free  from  all  expence," 
inasmuch  as  the  expression  was  capable  of  reference  to 
xpenditure  attending  the  payment. 

His  Honor  was  of  opinion  that  the  legacy  was  to  be 
paid  dbcharged  of  the  duty. 
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WALBURN  V.  INGILBY.  „  ""•  „, 

Nov.  83,  24. 
26. 

THE  bill  stated  that  about  the  close  of  the  year  1824,       ^''^'  ^^' 
1 83S 
a  joint  stock  company  was  formed  by  certain  indi-       j„„^  20, 

Tiduals  in  London^  who  afterwards  became  directors  of      -JJ^*  *^* 

the  company,  for  the  purpose  of  working  valuable  mines  *   .' 

of  gold,  silver,  and  other   metals,  in   the  province   of  the  directors 

Poiosi  la  Paz.  and  elsewhere  in  Peru:  and  it  set  forth  of  an  unin- 
corporated 

a  prospectus   issued  by   the  directors    in  April  1825,  joint  stock 

announcing  to  the  public  the  nature  and  objects  of  the  ^^^^j"^  ^f 

association.    This  prospectus  was  headed  **  Potosi  la  Paz  shares,  of 

and  Penman  Mining  Association ,-    the   capital  to   be  ^^^^  q^_ 

1,000,000/.  sterling;    President,  Don  Juan  Garcia  del  ginal,and 

others  denva— 
Bio^  late  Minister  Plenipotentiary    from  Peru  to   the  tive,  alle^ng 

Courts  of  Europe ;  Vice  President,  General  James  Paro-  *  J™"^* 

*  ^  whereby  the 

siifn,  also  late  Minister  Plenipotentiary  from  Peru  to  Defendants 
the  Ck>urts  of  Europe ;"  and,  after  describing  in  strong  aTrfie  exnence 
terms   the  favourable  circumstances  under  which  the  of  the  corn- 
company  was  established,  and  the  advantages  which  it  prayingthat 
held  out  to  speculators  for  a  profitable  investment   of  they  might 
capital,  and  specifying  the  names  of  the  persons  in  whom,  guch  profits  to 

as  directors,  auditors,  bankers,  secretaries,  and  agents,  ^  partner- 
'  '  '  »  o        '  g|j,p .  held  to 

the  management  of  the  concern  was  vested,  it  proceeded  be  demur- 

f.  rable,  because 

*  "*  it  did  not 

specifically  sute  the  mode  in  which  the  Plaintifi*  became  a  shareholder,  and  the 

manner  of  his  holding,  or  whether,  as  to  his  derivative  shares,  he  had  performed 

the  conditions  upon  which,  as  appeared  from  the  regulations  of  the  company,  the 

transfer  of  shares  was  to  be  permitted. 

Sembley  The  persons  by  wnom  the  shares  were  assigned  to  the  Plaintiff  ought  to 
have  been  made  parties. 

Where  books  and  papers,  the  joint  property  of  the  Defendants  and  of  other  per- 
sons not  before  the  Court,  were  admitted,  by  the  answer,  to  be  in  the  custody  of  a 
third  party,  as  the  common  agent  of  all,  an  order  was  made  upon  such  agent  to 
permit  an  inspection  by  the  Plaintifi^  against  the  consent  of  those  owners  who 
were  not  parties,  on  the  principle  that  the  Court  has  a  right  to  give  the  Plaintiff 
whatever  access  ^e  Defendant  nimself  would  be  entitled  to. 

An  application  to  stay  the  execution  of  the  order  for  production,  pending  an 
appeal  to  the  House  of  Lords,  against  the  order,  was  refused  with  costs. 
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Walboek 

V. 

Inoilby. 


to  explain  the  proposed  constitution  and  regulations  of 
the  association,  and  the  conditions  upon  which  the  public 
were  invited  to  become  shareholders,  in  the  following 
manner:  —  <<  The  capital  is  to  be  1,000,000/.  sterling, 
divided  into  20,000  shares  of  50/.  each  :  the  first  instal- 
ment of  5L  per  share  is  to  be  paid  on  or  before  the  SOth 
of  April  instant,  into  the  hands  of  either  of  the  bankers 
of  the  association,  to  the  account  of  the  directors,  and 
the  remaining  45/«  per  share  by  such  instalments  as  may 
be  from  time  to  time  required  by  the  directors,  upon 
their  giving  twenty-one  days  previous  notice  of  each 
call.  Qualification  of  a  director  thirty  shares ;  of  an 
auditor  twenty  shares.  At  all  meetings  of  shareholders 
each  proprietor  of  ten  shares  to  have  one  vote;  of 
twenty  and  upwards,  two  votes :  after  the  first  six  months 
from  the  date  of  the  deed  of  association,  shares  shall  not 
be  considered  a  qualification  for  voting  until  held  for  six 
calendar  months.  The  directors  are  to  appoint  three 
trustees  from  among  themselves,  in  whose  names  all  in- 
vestments are  to  be  made.  The  present  directors  are  to 
remain  in  office  for  the  first  five  years ;  at  the  expiration 
of  that  time  three  are  to  go  out  annually,  but  will  be  re-eli- 
gible. The  capital  may  be  increased,  if  deemed  advisable 
by  the  directors  for  the  time  being,  and  approved  by  a 
majority  of  the  votes  of  the  shareholders  present  at  a 
general  meeting  convened  for  that  purpose.  As  soon  as 
the  directors  shall  consider  that  the  concerns  of  the 
association  are  sufficiently  advanced  to  enable  them  to 
report  thereon,  a  special  meeting  of  the  proprietors  is  to 
be  convened.  Subsequently,  a  general  meeting  is  to  be 
held  annually,  when  the  progress  and  state  of  the  con- 
cerns are  to  be  reported  to  them.  The  first  dividend  is 
to  be  made  as  soon  as  a  profit  of  5L  per  cent,  has  been 
realized;  and  subsequently,  as  circumstances  may 
adroit  No  shares  are  to  be  sold  or  transferred,  nor 
shall  any  proprietor  be  entitled  to  vote,  until  he  shall 

have 
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have  paid  all  the  previous  calls  thereon.  No  transfer 
made  by  a  proprietor  shall  be  valid  at  law  or  in  equity, 
unless  the  purchaser  shall  have  been  approved  by  or 
under  the  authority  of  a  board  of  directors,  and  the  pur- 
chaser shall  have  executed  a  proper  instrument  to  bind 
him  to  the  observance  of  the  regulations  of  the  associa- 
tion. Provision  is  to  be  contained  in  all  engagements 
to  be  entered  into  by  the  directors  in  behalf  of  the  asso«- 
ciation,  that  no  shareholder  shall  be  subject  or  liable  be- 
yond the  amount  of  his  share  or  shares.  A  deed  is  pre- 
paring, and,  when  approved  by  a  majority  in  number  of 
directors,  is  to  be  the  deed  for  establishing  the  associa- 
tion; and  it  is  to  contain  such  covenants,  resolutions, 
provisoes,  powers  of  reference  to  arbitrators,  regulations 
ibr  managing  the  concerns,  forfeiture  of  shares,  and 
dissolution  of  the  association,  and  such  other  powers, 
stipulations,  conditions  and  clauses,  as  the  directors,  or 
miyor  part  in  number  of  them,  shall  deem  best  adapted 
to  effectuate  the  objects  of  the  association.  The  deed  is 
to  be  executed  by  each  proprietor  within  twenty-one 
days  after  notice  shall  have  been  given  in  the  London 
Gazette,  and  two  daily  newspapers,  of  its  being  ready 
for  signature,  on  penalty  of  the  forfeiture  of  the  shares 
allotted  to  him,  and  of  the  instalment  paid  thereon. 
The  deed  is  to  be  subsequently  enrolled  in  the  liigh 
Court  of  Chancery." 


18d2. 


Walbouk 

V. 
iNGILaYb 


The  bill  then  stated  that  the  Defendants,  together 
with  Hunter^  who  had  since  become .  bankrupt,  and  ob- 
tained his  certificate,  were  the  original  directors,  and 
still  continued  to  be  directors  of  the  association,  and  that 
in  that  character  they  had  ever  since  continued  to  possess 
the  exclusive  management  of  the  association ;  that  they 
opened  a  banking  account  with  Curtis  and  Co.,  and 
Gfynn  and  Co.,  in  behalf  of  the  association,  and  that  all 

monies 
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Walbubn 
braiLBY. 


monies  paid  in  respect  of  the  association  were  placed  to 
tlieir  account  witli  those  banking  houses,  as  such  direc- 
tors. That  a  great  number  of  persons  were  induced  by 
the  confidence  they  had  in  the  directors,  who  were  men 
of  great  credit  and  respectability  in  London^  and  by  the 
iavourable  accounts  given  in  the  prospectus,  to  make 
application  for  shares  in  the  association,  and  that  the 
number  of  shares  so  applied  for  and  issued,  amounted  to 
11,210.  That  when  any  person  became  a  share-holder, 
he  received  from  the  directors  a  written  paper,  stating  the 
number  of  shares  he  held,  and  on  taking  that  paper  to 
the  bankers,  and  paying  the  first  instalment  of  5L  on 
each  share,  he  received  in  exchange  for  it  a  scrip  receipt 
in  the  following  form : — "  No.  Potosi  la  Paz  and 

Peruvian  Mining  Association.  Received  the  day  of 
1 82  of  the  Directors  of  the  Potosi  La  Paz  and 
Penman  Mining  Association,  the  sum  of  /.  to  account 
for  on  demand."  That  the  proprietors  of  the  aforesaid 
11,210  shares  accordingly  paid  into  one  or  other  of  the 
banking  houses  the  first  instalment  of  5L  on  their  several 
shares,  and  received  in  exchange  paper  scrip  receipts, 
and  the  sums  so  paid  were  carried  to  the  account  of  the 
directors  with  such  banking  houses.  That  the  plaintiff 
purchased  at  various  times,  for  valuable  consideration, 
2,000  of  the  11,210  shares,  upon  which  2000  shares  the 
said  first  instalment  of  5/.  per  share  had  been  duly  paid, 
and  he  had  ever  since  been,  and  now  was  the  holder  of 
such  shares. 


The  bill  went  on  to  state  that  the  application  for 
shares,  before  and  after  they  were  appropriated  and 
allotted,  became  general  and  urgent,  and  that  the  scrip 
receipts  in  a  short  time  rose  greatly  in  value,  and  before 
the  said  shares  were  appropriated,  the  same  bore  a  pre- 
mium of  from  4  to  9  per  cent.,  and  afler  the  appropriation 


was 
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was  made,  the  scrip  receipts  bore  a  premium  of  10  per 
ceDt 

The  bill  further  stated,  that  since  the  Plaintiff  became 
a  shareholder,  and  very  lately,  he  had  discovered,  that  on 
finding  the  rise  which  had  taken  place  in  the  value  of 
the  stock,  the  directors,  in'  pursuance  of  a  private  agree- 
ment among  themselves,  kept  back  and  retained  the  re- 
maining 8,790  shares,  with  a  view  to  apply  to  their  joint 
use  and  benefit  the  profits  to  be  made  upon  the  shares 
so  retained,  and  that  they  appropriated  to  applicants 
11,210  shares  only,  although  the  demand  on  the  part 
of  the  public  would  have  exhausted  a  supply  of  50,000 
shares  and  upwards :  That  subsequently  to  the  appro- 
priation of  those  11,210  shares,  various  persons  applied 
to  the  directors  for  the  purpose  of  having  some  of  the 
remaining  8,790  shares  allotted  to  them,  and  «would 
have  paid  the  requisite  instalments  thereupon,  but  that 
the  directors  untruly  stated,  in  answer  to  such  applica- 
tions, that  the  whole  of  the  20,000  shares,  of  which 
the  stock  of  the  association  consisted,  had  been  already 
disposed  of. 


18S2. 


Walbobn 
Imoilbt 


The  bill  charged,  that  it  was  the  duty  of  the  directors 
to  have  paid  up  the  instalments  of  51.  upon  the  retained 
shares,  but  that  they  had  never  made  any  payments  into 
the  banking-houses  of  the  association  on  that  account, 
and  that  the  first  instalment  upoii  those  shares  re- 
mained wholly  unpaid;  that  the  funds  of  the  association 
were  greatly  diminished  in  consequence  of  such  con- 
duct, and  that  the  deficiency  of  the  proposed  capital 
was  one  of  the  causes  of  the  association  not  being  pro- 
perly carried  on :  that  the  directors  being  unwilling  to 
pay  the  first  instalment  on  the  retained  shares,  and  to 
bring  them  into  the  market  while  they  were  at  a  discount, 

Vol.  I.  F  entered 
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1832.  entered  into  an  arraDgement  among  themselves,  by  which 

*■'  '  ■  '  they  expected  to  defraud   the  Plaintiff,  and  the  other 

V.  bond  fids  shareholders,  with  a  view  to  enhance  the  value 

Ingilbt.  ^f  ^^  g<^9Q  retained  shares,  and  to  obtain  an  opportunity 

of  disposing  of  them  to  their  own  advantage. 

That  in  pursuance  of  that  arrangement,  they  deter- 
mined to  reduce  the  whole  number  of  shares  in  the 
association  from  20,000  to  10,000,  and  the  value  of  each 
share  from  50/.  to  15/.;  and  in  order  to  give  a  colour 
to  the  reduction,  and  to  deceive  the  public  and  the  h(m& 
Jtde  shareholders,  they  caused  an  advertisement  to  be 
inserted  in  the  Times  newspaper  of  the  28th  of  April 
1827,  as  follows: — ^^  Potosi  La  Paz  and  Perwnan 
Mining  Association."  Notice  is  hereby  given,  that  it 
has  been  resolved  by  a  great  majority  of  the  proprietors 
of  this  association  to  reduce  the  number  of  shares  from 
20,000,  of  50/.  each,  to  10,000  of  15/.  each,  by  which  the 
capital  will  be  limited  to  150,000/.  instead  of  1,000,000/. 
This  resolution  the  directors  have  no  hesitation  to  comply 
with,  as  the  nature  of  the  contracts  of  the  mines  render 
the  amount  of  the  original  capital  unnecessary.  The 
holders  of  the  bankers'  receipts  are  therefore  requested 
to  apply  at  the  office  of  the  association,  No.  1,  Great 
Winchester  Street^  for  the  purpose  of  exchanging  such 
receipts  for  consolidated  shares,  any  day  between  the 
hours  of  ten  and  four  o'clock,  on  or  after  the  7th  of 
May  next    By  order  of  the  board, 

John  Channon^  Secretary." 

The  bill  further  charged  that  no  meeting  of  the  pro- 
prietors took  place  preparatory  to  the  said  change,  and 
that  the  assertion  that  the  change  was  resolved  on  by 
a  great  majority  of  the  proprietors  was  untrue:  that 
the  directors  formed  the  design  of  selling  in  the  shape 

of 
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of  consolidated  shares  the  8790  shares  which  they  had        1832. 
retained,  and  on  which  no  instalments  had  been  paid ;     L.  "  ' 
and  that  they  accordingly,  in  the  month  of  April  1827)  o. 

signed  upwards  of  5000  consolidated  shares,  and  left 
them  with  their  secretary  for  the  purj/ose  of  being  dis- 
posed of. 

That  the  consolidated  shares  were  in  form  as  follows : 
*^  Potod  La  Paz  and  Peruvian  Mining  Association,  one 
shares  capital  limited  to  150,0002.,  consolidated  share  15/.» 
London^  April  1827.  This  is  to  certify  that  the  bearer 
is  a  proprietor  of  the  share  No,  ,  in  the  capital  of 

the  Potosi  La  Paz  and  Penman  Mining  Association, 
in  April  1825,  upon  which  10/.  has  been  paid,  which 
share  is  exchanged  for  receipt  No.  ,  signed  by  three 
Directors.     Entered, 

John  Channon,  Secretary.'' 

That  the  directors,  in  furtherance  of  the  aforesaid 
arrangement,  entered  into  extensive  speculations  with 
respect  to  consolidated  shares,  and  employed  certain 
agents,  whose  names  were  unknown  to  the  Plaintiff,  who 
were  to  watch  the  value  of  those  shares  in  the  market, 
and  to  sell  them  when  the  price  was  at  the  highest,  for 
the  benefit  of  the  directors,  and  that  4000  and  upwards 
of  such  shares  were  sold  accordingly,  and  the  profits 
arising  therefrom  received  by  the  directors  for  their  joint 
use  and  benefit. 

That  each  of  such  consolidated  shares  represenfjed 
that  the  instalments  of  10/.  had  been  paid  thereon,  and 
that  the  same  was  exchanged  for  receipts  as  herein-before 
set  forth,  but  that  such  representations  were  untrue. 
That  scrip  receipts  for  2000  shares  were  sent  in  by 
band  Jide  holders,  and  were  exchanged  for  1000  con- 

F  2  solidated 
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1832.        solidated  shares,  and  that  the  Plaintiff  at  various  times 
Walbuek     '^^'"^  ^^  holder  for  valuable  consideration  of  1000 
«•  consolidated  shares,  for  which  scrip  receipts  appeared 

to  have  been  duly  exchanged  by  the  bon&Jlde  holders 
thereof^  and  that  he  had  ever  since  been,  and  then  was, 
the  holder  of  such  consolidated  shares. 

The  bill  also  contained  a  charge  that  the  shareholders 
were  so  numerous  that  they  could  not  be  made  parties 
to  the  suit,  and  that  their  names  and  places  of  abode 
were  unknown  to  the  Plaintiff. 

The  bill  prayed  a  declaration  that  the  directors  had 
been  guilty  of  a  fraud  upon  the  Plaintiff  and  the  other 
shareholders  in  not  paying  up  the  instalments  of  5/.  per 
share  upon  the  8790  shares  retained  by  them,  and  that 
they  were  jointly  and  severally  liable  to  pay  and  make 
good  to  the  association,  either  the  sum  of  43,950/.,  being 
51.  per  share  upon  that  number  of  shares,  or  otherwise, 
the  sum  of  40,000/.,  being  lOL  per  cent  upon  the  4000 
consolidated  shares,  with  interest  at  5  per  cent,  into  one 
of  the  said  banking-houses,  on  account  of  the  association. 

To  this  bill  all  the  directors,  with  the  exception  of 
Hunter^  who  had  subsequently  to  the  formation  of  the 
association  become  a  bankrupt  and  obtained  his  certificate, 
were  made  Defendants. 

Several  of  the  Defendants  put  in  a  general  demurrer 
for  want  of  equity ;  and  they  further  demurred,  on  the 
ground  that  the  rest  of  the  shareholders,  and  the 
assignees  of  the  director  Hunter,  were  not  before  the 
Court.  A  demurrer  was  also  taken  ore  tenuSj  on  the 
ground  that  the  original  holders  of  whom  the  Plaintiff 
purchased  his  derivative  shares  were  not  made  parties. 

Mr. 
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Mr.  Tinnejff  Mr.  Skirraw^  Mr.  Wright^  Mr.  Uoydj 
and  Mr.  fVigram,  for  the  different  parties  who  demurred. 

Although  the  Bubble  Act  (a)  is  now  repealed,  that 
act  was  declaratory  only.     This  association  is  illegal  at 
common  law;  the  King  y.  Dodd{b)i  Josephs  v.  Pebrer  {c\ 
and  a  court  of  equity  will  not  recognize  or  assist  it.  The 
multitude  of  the  parties  in  a  joint  stock  company  of  this 
description,  the  impossibility,  where  the  company  is  not 
incorporated  by  act  of  parliament  or  royal  charter,  of 
doing  complete  justice  between   the  difierent  partners, 
and  the  open  encouragement  which  it  consequently  holds 
out  to  every  species  of  fraud  and  dishonesty,  render  it 
nothing  better  than  a  public  nuisance,  which  courts  of 
equity,  instead  of  upholding,  will  be  disposed  to  check 
and  discountenance.     That  was  the  view  taken  by  Lord 
Eldon  in  the  analogous  case  of  Van^ndau  v.  Moore  {d\ 
as  well  as  in  Kinder  v.  Taylor  {e\  and  Lord  Tenterderis 
opinion  seems  to  have  been  similar,  Josephs  v.  Pebrer.  (c) 
The  clause  contained  in  this  prospectus,  that  no  proprie- 
tor should  be  liable  beyond  the  amount  of  his  shares,  is 
a  fraud  upon  the  world,  and  an  attempt  to  evade  the  sa- 
lutary principle  upon  which  every  partner  is  liable  for 
the  whole  debts  of  the  concern.     The  shares  are  stated  to 
amount  to  20,000,  and  the  number  of  shareholders  must 
be  very  great;  so  great  as  to  make  it  hopeless  ever  to 
bring  a  cause  to  which  they  are  all  parties,  to  a  hearing. 
The  single  exception  to  the  rule  with  respect  to  parties, 
is  where,  as  in  Uoi/d  v.  Louring  (g},  one  partner  who 
can  represent  the  rights  and  interests  of  all,  contests 

them 


{a)  6  G.l,  c.  18.  the  eigh- 
teenth,  nineteenth,  and  twentieth 
sections  of  which  (relating  to 
profeeis)  were  repealed  by  the 
6^.4.  C.91. 

(6)  9Eaii,S\6. 

(r)  5B,4rC.  639. 

F 


{e)  Not  reported;  but  part  of 
Lord  jB^on's  judgment  is  given 
in  CoiHtr^s  Law  of  Parinenh^, 
Appendix,  No.  XI. 

(g)  6  Ves.  775 
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them  against  a  stranger.  But  here  the  act  of  the 
directors  in  consolidating  the  shares  was  perfectly  valid 
against  such  proprietors  as  consented  or  did  not  com- 
plain, though  bad  against  others  who  refused  their  con- 
sent There  is,  therefore,  a  particular  equity  among 
the  several  partners,  differing  it  may  be,  in  each  in- 
dividual case;  and  as  it  is  impossible  to  do  complete 
justice,  without  making  all  the  shareholders  parties,  so  on 
the  other  hand,  it  is  equally  impossible,  from  the  nature 
of  the  company,  and  the  number  of  its  partners,  to  bring 
all  those  shareholders  before  the  Court,  much  more  to 
bring  them  to  a  hearing;  and  that,  of  itself,  is  a  sufficient 
reason  why  the  Court,  finding  its  powers  inadequate  to 
grapple  effectually  with  a  subject  of  such  magnitude, 
should  refuse  to  entertain  the  suit  at  all. 


Supposing,  however,  that  difficulty  could  be  got  ever, 
still  it  is  manifest  that  there  are  in  this  concern  two 
classes  of  persons  whose  interests  are  distinct,  and  very 
probably  opposed,  the  holders  of  original,  and  the 
holders  of  consolidated  shares,  whose  respective  situa- 
ations  and  equities  must  be  totally  different,  and  yet  the 
present  Plaintiff  takes  upon  himself  to  represent  and 
sustain  the  interests  of  both  classes. 


This  is  a  mere  partnership  for  the  conduct  of  a  mining 
speculation,  and  the  case  made  is  one  of  fraud  against 
certain  of  the  members.  Now,  it  is  setded,  that 
one  partner  cannot  by  a  bill  bring  the  management 
of  the  partnership  transactions  before  the  Court, 
without  at  the  same  time  praying  a  dissolution.  The 
doctrine  of  Lord  Eldon^  m  Forman  v.  Homfray  (a), 
has  been  since  followed  by  his  Lordship  in  Kinder  v. 
TiOfloTj  and  by  the  Vice-Chancellor  in  Bussell  v.  LuS' 

combe, 

(a)  2F.^  B,  329. 
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combe^  (a) ;  and  the  decision  in  Harrison^  y.  Armitage  (£),       18S2. 
if  properly  understood,  rather  confirms  than  impeaches     L.    -  '    ' 
the   principle.      The  case  of  Hicheru  v.  Cangreoe  {c)  v, 

which  will  be  relied  upon  on  the  other  side,  is  really  no  I*®^"''- 
exception  to  the  rule;  for  there  every  shareholder  stood 
precisely  in  the  same  situation,  and  the  directors  were 
trustees  for  the  whole  society,  so  that  substantially  the 
bill  sought  nothing  but  to  enforce  the  contract  of  the 
shareholders. 

As  to  certain  shares,  the  Plaintiff  states  himself  to  have 
purchased  the .11  from  other  persons,  who  were  the  original 
holders,  but  he  does  not  state  (and  the  &ct  is  known 
to  be  directly  otherwise)  that  the  sanction  necessary  to 
complete  his  title,  has  been  given  by  the  directors  to 
the  transfer,  and  till  that  has  been  obtained,  the  Plaintiff 
can  have  no  locus  standi  here^  suing  as  an  alleged 
partner,  whatever  remedy  he  might  have  igainst  the 
persons  of  whom  he  purchased. 

It  is  not  alleged,  nor  does  it  appear  upon  this  bill  that 
the  Potosi  Mining  Association  is  a  subsisting  concern. 
In  point  of  fact,  its  operations  have  long  since  ceased; 
and  it  is  vain  and  ridiculous  pow  to  pray,  that  sums  of 
money  may  be  paid  into  a  banking-house,  for  the  benefit 
of  a  partnership  which  has  been  virtually  broken  up  and 
abandoned. 

Besides  the  general  objection  already  urged  for  want  of 
parties  there  are  other  objections  of  a  similar  kind, 
though  less  extensive  in  their  nature.  There  is  a  dis- 
tinct demurrer,  on  the  ground  that  the  assignees  of  the 
bankrupt  director,  Ifun/fr,  are  not  made  defendants ;  and 

what 

(a)  4  Sim.  8.  (6)  4  Mad.  145.  (c)  4  Ruu.  563. 
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1882.  what  is  still  more  material,  the  persons  from  whom  the 
Plaintiff  obtained  his  derivative  shares,  some  of  which 
are  stated  to  be  consolidated,  are  not  before  the  Court 
Now  if  the  case  of  fraud  and  breach  of  trust,  made  by  the 
bill,  be  good  against  the  rest  of  the  directors,  it  must  be 
equally  good  against  Hunter^  and  the  defendants  are 
entitled  to  have  the  representatives  of  their  co-trustee 
brought  before  the  Court,  that  his  estate  may  be  charged 
with  his  proportion  of  the  liability.  Again,  it  is  a  settled 
rule  in  pleading,  that  whenever  the  tide  to  equitable 
rights  is  in  question,  the  legal  owner  must  be  made  a 
party :  the  equitable  owner  alone  cannot  sustain  the  in- 
terests in  contest,  because  there  may  be  equides  affect- 
ing the  former,  by  all  of  which  the  assignee  will  be 
bound.  Redesdale  on  Pleading,  (a)  Cathcart  v.  Lewis,  (b) 
The  title  of  the  Plaintiff  to  his  derivative  shares,  whe- 
ther consolidated  or  not,  is  merely  equitable,  Perring 
V.  Hone  (c),  the  more  so  as  it  is  not  stated  to  have  been 
perfected  by  receiving  the  sanction  of  the  directors :  in 
equity  he  stands  precisely  in  the  same  situation  as  his 
assignors,  the  legal  owners,  who,  for  any  thing  that  ap- 
pears, may  have  been  consenting  parties  to  the  consoli- 
dation, and  who  ought,  in  justice  to  the  directors,  to 
be  specified  by  name,  and  brought  before  the  Court, 
that  the  directors  may  be  able  to  set  up  in  their 
defence  whatever  equities  may  exbt  capable  of  affect- 
ing them,  {d) 

Sir  £.  Sugden  and  Mr.  G.  SichardSf  in  support  of  the 
bill. 

Joint  stock  companies  of  this  description  are  now  per- 
fectly legal,  whatever  they  may  have  been  while  the 

bubble 

(n)  Page  179.  4th  edit.  (c)  4  Bingh.  8S. 

(d)  1  Vet.  inn.  463.  (d)  BUnn  v.  Agar^  1  Sink.  57. 
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bubble  act  was  in  force.  Lord  Eldarif  it  is  well  known, 
had  a  strong  prejudice  against  them,  which  he  expressed 
in  Vansandau  v.  Moorcj  and  Kinder  v.  Taylor  \  but 
even  he  felt  bound  to  recognize  and  uphold  them  when 
they  were  brought  judicially  before  him.  Indeed  ^e 
numerous  private  acts  passed  for  incorporating  simi- 
lar associations  (the  Arigna  Mining  Company  for  ex- 
ample), which  if  they  were  a  nuisance  or  a  violation  of 
the  common  law,  never  could  have  obtained  the  sancdon 
of  the  Judges  and  the  legislature,  prove  that  there  is 
nothing  unlawful  in  their  character. 


The  clause  attempting  to  restrict  the  liability  of  the 
shareholders,  till  confirmed  by  parliament,  was  of  course 
only  binding  among  themselves,  and  nugatory  as  to 
strangers ;  but  it  is  clear  from  Tfte  King  v.  Webb  (a)  and 
Pratt  V.  Hutchinson{b)y  that  its  insertion  in  the  prospec- 
tus, or  even  in  the  partnership  deed,  could  not  aflect  the 
general  legality  of  the  company  or  its  acts.  It  is 
because  such  companies  are  legal,  and  are  considered 
beneficial  to  the  community,  that  parliament  invests 
them  with  extraordinary  powers  and  privileges,  and 
enables  them  to  sue  and  be  sued  by  their  secretary,  in  a 
manner  unknown  to  the  common  law. 


If  this  were  a  bill  seeking  to  administer  the  equities 
between  the  different  partners,  the  argument  that  all  the 
shareholders  are  not  before  the  Court  might  have  some 
weight;  though  even  then,  where  it  is  necessary  for  the 
purposes  of  substantial  justice,  the  Court  has  been  fre- 
quently induced  to  relax  the  rigour  of  the  rule,  and  has 
allowed  the  interests  of  a  large  body  of  proprietors  to 
be  represented  by  a  few,  leaving  the  rest  to  come  in 
and  prosecute  their  rights  under  the  decree.    Adair  v. 

Nea> 

(a)  14^i»/,405.  (6)  iSEoit^Sn. 
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1882.       New  River  Compamf  (a),  Cocldmm  v.  Humpson  {b\  Good 
V.  Blemitt  (c),  Gray  v.  Chaplin  (cf),  Bromley  v.  Smith  (e)j 
Blain  v.  ^ar  (g),  and  the  late  case  of  Small  ▼•  Ait^ 
*oxx)d(h)  in  the  Exchequer,  where  the  same  objection  was 
strenuously  urged,  but  without  success.     But  here  the 
argument  has  no  application ;  for  the  object  of  this  suit 
is  not  to  administer  the  equities  between  the  individual 
partners,  or  between  the  various  classes  of  shareholders^ 
but  to  restore  to  the  partnership  fund,  for  the  benefit  of 
the  whole  body  of  proprietors  according  to  their  re- 
spective interests,  sums  which  a  fraudulent  contrivance  of 
the  directors  has  enabled  them  to  abstract,  and  appro- 
priate to  their  own  use.     Hichens  v.  Congreve  (t ),  where 
this  very  ground  was  taken  and  over-ruled,  is  a  direct 
authority  for  the  frame  of  the  present  suit,  and  it  fnrnbhes 
a  complete  answer  to  the  objection  that  the  bill  contains 
no  prayer  for  a  dissolution.     Such  a  prayer  would  have 
been  destructive  of  the  very  purpose  of  the  suit,  a  suit 
not  for  a  general  account,  but  seeking  to  charge  persons, 
in  the  character  of  trustees,  with  a  breach  of  trust  for 
which  they  are  responsible  to  their  constituents,  the 
partnership  at  large. 

The  Plaintiff  states  himself  to  be  the  holder  of  cer* 
tun  shares,  some  original,  and  others  derivative,  in  the 
Polosi  Mining  Association,  and  upon  that  general  state- 
ment, until  the  contrary  is  shewn,  the  Court  is  bound 
to  presume  that  the  Plaintiff  has  done  every  thing 
formally  and  regularly  in  order  to  qualify  himself  as 
a  partner,  and  that  his  title  is  lawful  and  complete. 
If  the  fact  were  otherwise,  it  could  only  be  taken  ad- 
vantage of  by  a  plea,  or  established  by  evidence  at  the 

hearing. 

(a)  1 1  Vet.  429.  {e)  I  Sim.  8. 

(6)  16  Vei.  322.  (g)  2  Sim.  2S9. 

(c)  15  Vet.  597.  {h)  1  Tounge,  407. 

(d)  2  Sim.  4*  Slu.  267.  (t)  4  Musi.  562. 
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hearing.     For  a  similar  reason  it  was  quite  unnecessary, 

and  would  have  been   improper  for  the  Plaintiff  to 

specify  minutely  and  in  detail,  the  manner  in  which  he 

obtained  the  different  shares,  and  the  names  of  the 

persons  of  whom  they  were  severally  purchased ;  more 

especially  in  a  bill  which  has  for  its  object,  not  to  set 

up  any  private  claims  of  the  Plaintiff's  own  against  the 

partnership,  but  to  call  upon  trustees  guilty  of  a  fraud, 

to  account  to  the  general  body  of  the  partners  for  the 

profits  arising  from  the  breach  of  trust     If  then  the 

assignment  be,  as  it  must  be  assumed  to  be,  complete^  it  is 

a  mistake  to  suppose  that  any  interest,  legal  or  equitable, 

still  remains  in  the  assignors.     By  the  very  act  of  trans« 

fer  a  change  in  the  partnership  was  effected,  quoad  the 

rights  and  liabilities  of  the  original  holders,  and  a  new 

partnership  created :  their  entire  interest,  legal  as  well 

as  equitable,  was  thereby  conveyed  to  their  assignee, 

who  thereupon  became  to  all  intents  a  partner,  both  at 

law  and  in  equity,  to  the  extent  of  the  assigned  shares. 

With  respect  to  the  absence  of  Hunter's  assignees,  it  is 

perfecdy  settled  that  it  is  competent  for  a  cestui  que  trusty 

suing  for  a  breach  of  trust  committed  by  several  trustees, 

to  proceed  against  any  of  them  at  his  discretion,  (a) 

It  will  still  be  open  to  the  Plaintiff  after  he  has  estab* 

lished  the  amount  of  the  claim  in  this  suit,  to  go  before 

the  Commissioners  in  bankruptcy,  if  he  chooses,  and 

prove  for  it  against  Hunter's  estate. 


1882. 


Mr.  Tinnei/f  in  reply. 


T7ie  Lord  Chancellor.  D^g,  ig, 

I  am  of  opinion  that  this  demurrer  must  be  allowed. 

If 

{a)  WMer  v.  Sytnondi,  5  Swan»  1. 
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ISS  . 


Walbubm 

IVQIUY. 


If  I  had  onljr  agreed  with  the  Defendants  in  the  pobt 
made  of  the  company  being  illegal  at  common  law, 
independendy  of  the  6  G.  1.  now  repealed,  or  had 
thought  that  question  doubtful,  I  might  have  been  dis- 
posed to  let  the  case  proceed,  by  disallowing  the  de- 
marrer,  and  suffering  the  point  to  be  afterwards  raised 
and  decided.  Had  the  demurrer  rested  there  however, 
there  seems  to  be  no  reason  for  allowing  il. 

To  hold  such  a  company  illegal,  would  be  to  say  that 
every  joint  stock  company  not  incorporated  by  charter 
or  act  of  parliament  is  unlawful,  and,  indeed,  indictable 
as  a  nuisance,  and  to  decide  this  for  the  first  time,  no 
authority  of  a  decided  case  being  produced  for  such  a 
doctrine.     The  clause  intimating  that  each  subscriber  is 
only  to  be  liable  to  the  extent  of  his  share  is  not  enough  to 
make  the  association  illegal ;  such  a  regulation  is  wholly 
nugatory,  indeed,  as  between  the  company  and  strangers, 
and  can  serve  no  purpose  whatever,  unless  to  give  notice. 
In  that  light  it  is  not  to  be  viewed  as  criminal  or  as  a 
means  of  deception ;  for  the  publicity  of  it  may  tend  to 
inform  such  as  deal  with  the  company,  and  a  proof  of 
that  publicity  in  the  neighbourhood  of  parties  so  dealing 
might  go  to   fix   them   with   notice.     For. any  other 
purpose,  for  the  purpose  of  restricting  the  liability  of 
the  shareholders,  it  would  plainly  be  of  no  avail;  and 
whosoever  became  a  subscriber  upon  the  faith  of  the 
restricting  clause,  or  of  the  limited  responsibility  which 
that  holds  out,  would  have  himself  to  blame,  and  be  the 
victim  of  his  ignorance  of  the  known  law  of  the  land. 


On  this  ground,  then,  I  do  not  think  the  demurrer 
can  be  sustained.  Nor  do  I  think  it  can  be  sustained 
upon  the  other  ground,  that  the  bill  does  not  pray  for 
a  dissolution  of  partnership ;  for  this  is  no  suit  for  a 
general  account,    but   only  a  complaint  of  a   fraud. 

Neither 


Inoilbt. 
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Neither  can  it  be  held  demurrable  on  account  of  the        18S2, 
non-joinder  of  Hunter^s  assignees  as  defendants,  for     ^alboem 
the  Defendants  were  severally  liable;  nor  on  account      ^   ^^ 
of  the  other  shareholders  not  being  made  parties,  after 
the  decision  bj  Lord  Lyndhtnrst^  in  Hichens  v.  Congreoe^ 
acted  upon,  as  I  have  understood,  more  recently  in  Small 
V.  Attwood;  to  say  nothing  of  the  class  of  cases  where 
the  making  all  partners  parties  has  been  dispensed  with,  in 
companies  of  which  the  shareholders  are  so  numerous  as 
to  render  that  impossible,  or  at  least  highly  inconvenient. 

But  there  is  one  ground  of  demurrer  which  I  cannot 
get  over.  The  Plaintiff  alleges  his  title  to  be  as  a  shares 
holder  by  purchase^  and  he  does  not  set  forth  how.  He 
does  not  derive  his  title.  He  merely  says  that  he  pur- 
chased for  valuable  consideration  divers  shares,  upon 
which  the  instalment  of  5  per  cent,  had  been  paid,  and 
that  he  ever  since  has  been^  and  now  is,  the  holder  of 
such  shares.  Now  in  another  part  of  the  bill  it  is  alleged, 
that  by  the  rules  of  the  association,  as  set  forth  in  the 
prospectus,  no  transfer  of  shares  could  be  valid  in  law  or 
equity,  unless  the  purchaser  was  approved  by  a  board 
of  directors,  and  signed  an  instrument,  binding  him  to 
observe  the  regulations.  Is  this  merely  directory  or  is 
it  a  condition  precedent?  I  am  of  opinion,  that  it  is  a 
condition  precedent,  and  that  the  performance  of  it 
should  have  been  alleged.  A  demurrer,  it  is  true,  admits 
all  &cts  that  are  well  pleaded ;  and  it  is  contended,  that 
here  the  allegation  of  the  Plaintiff  having  purchased 
shares  and  being  a  shareholder  is  admitted,  and  that 
therefore  the  rules  must  be  assumed  to  have  been  complied 
with.  Nothing  to  the  contrary  appears  on  the  face  of 
the  bill,  to  which  of  course  we  are  confined.  This, 
however,  depends  wholly  upon  the  purchase  and  holding 
of  the  shares  being  well  pleaded.  But  share-holding  is 
not  sufficiently  known  in  the  law  to  make  the  mere 

allegation 
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allegation  of  it  intelligible  without  more.  Nor  are  shares, 
or  the  purchase  of  shares,  things  known  in  law.  The 
shares  may  be  any  thing,  and  may  be  quite  different  in 
different  companies;  the  modes  of  holding  them  may 
.be  divers.  The  manner  of  transferring  them  may 
be  indefinitely  varied,  even  where  the  interest  is  one 
recognized  by  law,  and  the  thing  is  well  known ;  as  in 
the  case  of  the  transfer  of  a  bill  of  exchange,  which  is  a 
transfer  of  a  chose  in  action  legalized  by  express  enact- 
ment, or  the  case  of  an  assignment  of  a  reversion  at  law, 
the  tide  of  the  Plaintiff  must  be  set  forth  specially,  and 
if  there  be  any  conditions  precedent,  the  performance  of 
them  must  be  alleged. 

Even  if  the  demurrer  on  this  ground  should  be  over- 
ruled upon  the  argument  that  it  was  sufficient  to  allege 
the  share-holding,  the  Defendants  would  only  be  driven 
to  raise  the  same  question  in  a  different  shape  by  plead- 
ing. But  as  I  have  no  doubt  that  the  allegation  here 
is  imperfect,  and  consequently  the  share-holding  not 
admitted  by  the  demurrer,  I  must  consider  the  case  on 
the  omission  of  the  material  affirmation  that  the  condition 
precedent  had  been  performed,  and  it  therefore  stands 
that  the  Plaintiff  has  not  alleged  any  title.  The  de- 
murrer is  perhaps  sustainable  upon  the  other  ground, — 
that  those  from  whom  the  Plaintiff  bought  have  not  been 
made  parties.  But  into  this  there  is  no  occasion  for 
entering,  as  it  was  not  set  down  among  the  special 
grounds  of  demurrer. 


Notwithstanding  the  Lord  Chancellor's  judgment,  by 
which  the  demurrer  was  allowed,  and  the  bill,  as  to 
several  of  the  directors,  was  out  of  court,  the  Plaintiff 
proceeded  with  the  suit  against  the  four  who  had  not 
demurred,  Messrs.  Tennyson^  Rtissellf  E.  Lousada^  and 
Thiselton,'  and  they  having,  by  the  schedule  annexed  to 

their 
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their  answer,  admitted  that  certain  books  and  documents 
which  were  the  joint  property  of  them  and  the  other 
directors,  and  related  to  the  matters  stated  in  the  bill, 
were  in  the  custody  of  their  solicitor,  Mn  Gregsm,  as  the 
sgent  of  the  directors;  an  order  was  made  by  the 
Vice-Chancelior  that  the  Plaintiff  should  have  those 
papers  and  documents  produced,  and  have  liber^  to 
inspect  them  in  the  usual  way. 
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The  ^torrun/'General  moved  to  discharge  the  Vice- 
Chancellor's  order. 


18J3. 


Sir  E.  Sugden^  for  the  Plaintiff,  opposed  the  motion. 

As  the  main  topics  of  argument  used  on  both  sides 
were  more  fully  urged  afterwards  in  the  application 
to  stay  execution  of  the  order,  pending  an  appeal  to  the 
House  of  Lords,  it  is  unnecessary  to  repeat  them  here. 

The  Lord  Chancellor  refused  the  motion  with  costs. 


18  S3* 

A  motion  was  now  made  on  behalf  of  the  Defendants,       2<rov,  iff. 
that  all  proceedings  to  enforce  production  of  the  books  where  books 
and  documents  in  question  might  be  stayed  pending  an  and  papem, 
appeal   which   had  been  presented   to  the   House  of  pertyofthe 
Lords  against  the  order  directbg  them  to  be  produced.    ][^^^®^*3^^ 

persons  not 
The  AUom^General   and    Mr.    Wigramy  for   the  c^^J^^^e 

motion.  admitted,  by 

the  answer,  to 

The  original  order  was  opposed  on  two  grounds;  first,  ^^y  ^p ^  ^^ 

because  it  appeared  from  the  Defendants  answers,  as  party,  as  the 
*  ^  ,,   common  agent 

well  ©fall,  an 
order  was 
made  upon  such  agent  to  permit  an  inspection  by  the  Plaintiff, agunst  the  consent'of 
those  owners  who  were  not  parties,  on  the  principle  that  the  Ck>urt  has  a  right  to 
give  the  Plaintiff  whatever  access  the  Defendant  himself  would  he  entitled  to. 

An  application  to  stay  the  execution  of  the  order  for  production,  pending  an 
appeal  to  the  House  of  Lords  agunst  the  order,  was  refused  with  costs. 
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1833.  ^  well  as  from  the  bill  itself,  that  the  property  in  these 
books  and  papers  was  a  joint  property,  Gregson  being 
the  common  agent  both  of  the  directors  who  demurred, 
and  of  those  who  answered,  and  that  the  former  who 
had  withdrawn  their  business  from  Gregson^  and  now 
employed  a  different  solicitor,  were  entitled  to  call  upon 
Gregson  at  his  peril  not  to  deliver  them  up  or  publish 
them  to  strangers.  Another  ground  was  that  the  dis- 
covery in  such  a  suit  could  only  be  granted  as  incidental 
to  the  relief;  and  that  here,  inasmuch  as  several  of  the 
directors,  who  stood  precisely  in  the  situation  of  these 
Defendants,  had  already  on  demurrer  had  the  bill  dis- 
missed as  against  them  for  want  of  equity,  and  the  order 
of  dismissal  had  been  submitted  to  without  appeal,  it 
was  utterly  impossible  that  any  relief  could  be  given  at 
the  hearing  against  the  four  directors  whose  names  still 
remained  on  the  record. 

In  support  of  the  present  application  it  is  enough  to 
shew,  first,  that  a  bond  Jlde  and  substantial  appeal  has 
been  presented  to  the  House  of  Lords,  against  the  order 
by  which  the  production  is  directed ;  and,  secondly,  that 
the  enforcement  of  that  order  would,  as  matters  now 
stand,  occasion  serious  and  irreparable  mischief. 

Upon  the  first  point,  the  affidavits  shew  that  a  peti- 
tion of  appeal  has  been  regularly  presented  to  the 
House  of  Lords,  and  that  the  cause  now  stands  in  the 
list  of  appeals  for  hearing.  To  satisfy  the  Court  that 
this  is  a  substantial  appeal  it  will  be  enough  to  refer  to 
the  arguments  urged  without  success,  upon  the  motion 
in  June  last.  How  far,  when  of  several  individuals 
having  a  joint  property  in  documents,  some  only  are 
before  the  Court,  an  order  can  be  made  compelling 
the  production  of  those  documents  at  the  instance  of 
a  stranger,  without  the  consent,  and  to  the  prejudice  of 

such 
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such  owners  as  are  not  parties  to  the  suit,  is  a  question  18S8. 
certainly  of  nicety  and  novelty,  and  well  deserving,  L,"'  ' 
from  its  importance  to  the  parties,  and  for  the  sake  of  v. 

the  principle,  to  be  submitted  to  the  judgment  of  the 
highest  tribunal  in  the  country.  In  the  present  state  of 
the  record  it  is  impossible  to  conceive  how  relief  can  be 
given  at  the  hearing  and  as  the  discovery  is  allowed 
only  as  incidental  to  the  relief,  it  would  be  absurd  and 
inconsistent  with  principle  to  compel  a  production  of 
documents,  which  can  never  be  made  available  in  the 
cause* 

Upon  the  second  point,  to  prove  that  the  damage  is 
serious  and  irremediable,  the  order  under  appeal  needs 
only  to  be  stated.  The  instant  the  books  are  produced, 
the  mischief  is  done :  the  whole  object  of  the  Plaintiff's 
application  is  gained,  and  no  order  of  the  House  of 
Lords,  no  security  to  be  given  or  act  to  be  done  by  the 
Plaintiff,  can  ever  by  possibility  restore  the  Appellants, 
if  they  are  successful,  to  their  original  situaUon.  This, 
therefore,  is  infinitely  stronger  than  the  cases  in  which 
decrees  involving  the  payment  of  sums  of  money  have 
been  directed  to  be  stayed,  pending  an  appeaL  There 
the  money  may  be  paid  back  or  security  may  be  given  for 
its  repayment;  but  here,  once  permit  the  production  and 
inspection  of  the  documents,  and  the  appeal  itself  becomes 
futile,  because  even  success  would  be  fruitless,  (a) 

Sir  E.  Sugden  opposed  the  application. 


The  Lord  Chancellor.  Dec.  so. 

This  was  a  motion  to  stay,  pending  an  appeal  to  the 
House  of  Lords,  the  execution  of  an  order  obtained  on 

the 


(a)  See  The  King  of  Spam  v.  Mackado^  4  Ruu,  560. 
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iSSS.  the  20th  June  last,  calling  upon  four  of  the  defendants, 
Messrs.  Tennyson^  Russell^  Lousada^  and  Thisellimj  to 
produce  and  give  to  the  Plaintiff  access  to  the  books  and 
papers  set  forth  in  a  schedule  to  their  answer,  and  ad- 
mitted by  them  to  be  in  the  possession  and  custody  of 
Mr.  Crregson,  who  is  also  admitted  by  them  to  be  their 
solicitor.  It  is  further  admitted  by  them,  that  those  books 
and  papers  relate  to  the  matters  in  the  Plaintiff's  bilL 
Thus  far,  then,  nothing  seems  to  be  more  of  course  than 
the  granting  the  usual  inspection.  But  it  was  resisted 
on  the  ground  that  several  of  the  other  Defendants  had 
demurred  to  the  bill;  that  their  demurrer  had  been 
allowed  some  months  before  the  order  was  made;  and 
that  Mr.  Gregson  held  the  documents  in  question  for 
them,  as  well  as  for  the  Defendants  who  had  answered, 
and  against  whom  the  application  was  made* 

It  is,  however,  to  be  observed,  that  not  one  of  the 
Defendants  who  resist  the  production  takes  upon  him- 
self to  swear  absolutely  that  he  has  not  the  power  of 
,  producing.  What  they  state  is  as  if  a  party  were  to  say, 
he  could  not  produce  papers  because  they  were  in  his 
solicitor's  hands,  a  statement  which  plainly  could  not 
protect  him.  The  Defendants'  answer  states  that  Mr. 
Crregson  has  the  custody,  as  their  solicitor,  and  also  as 
the  solicitor  of  the  other  Defendants ;  and  their  a£Bdavits 
state  that  the  documents  are  in  his  custody,  he  being 
their  solicitor  in  the  cause,  as  well  as  the  solicitor  of 
others  whose  demurrer  has  been  allowed;  and  that  he, 
GregsoUf  objects  to  produce  them,  on  account  of  a 
notice  given  him  by  two  of  the  Defendants  who  had 
demurred  ;  and  so,  argumentatively,  and  by  way  of  in- 
ference, that  under  the  circumstances^  the  parties  are 
unable  to  produce  them.  An  affidavit  to  the  like  effect 
was  also  made  by  Mr.  Gregson^  admitting  that  he  held 
the  documents  as  solicitor  in  the  cause  for  all  the  parties, 
as  well  those  who  continued  such,  as  those  whose  de- 
murrer 
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morrer  had  been  allowed.    It  is  also  sworn  that  some       1833. 
of  the  latter  have  other  solicitors  in  their  employ  besides    1^  ' 
Gregson,  and  that  through  those  other  solicitors  they  v. 

have  given  Oregson  notice,  as  their  solicitor,  not  to  pro- 
duce the  documents. 

If  such  a  defence,  or  such  an  arrangement  among 
parties  having  a  common  interest  in  books  and  papers, 
were  allowed  to  protect  them  against  production,  it  is 
clear  that  means  would '  never  be  wanting  to  evade 
or  to  defeat  the  jurisdiction  of  the  Courts  The  whole 
aflUr  has  essentially  the  appearance  of  a  contrivance  for 
this  purpose,  and  it  can  never  be  su£Pered  to  prevail. 
One  party  elects  to  demur ;  another  thinks  it  for  his 
advantage  to  answer ;  both  employ  one  solicitor  in  the 
cause,  who  holds  the  documents  relating  to  it  for  both ; 
but  the  Defendant,  who  demurs,  employ  another  soli- 
citor, to  give  hb  solicitor  in  the  cause  notice  not  to 
produce  these,  and  the  Defendant  who  answers  says,  that 
his  co-defendant,  being  no  longer  a  party,  has,  by  his 
private  solicitor,  given  notice  to  the  common  solicitor 
not  to  produce  the  papers  which  are  their  common  pro- 
perty, and  to  which  both  have  the  same  tide.  Such  an 
excuse  cannot  be  admitted.  The  Court  has  a'  right  to 
give  whatever  access  the  party  himself  is  entitled  to^  and 
as  Grfgson  could  not  refuse  access  to  the  Defendants  who 
have  answered,  so  cannot  they  ref\ise  access  to  the  Plain- 
dffi.  With  respect  to  Mr.  Gregson^  he  is  quite  safe  in 
acting  as  the  order  of  the  Court  has  called  upon  his 
clients  to  do  and  to  permit 

It  is  said  that  no  decree  can  ever  be  made  in  this 
cause ;  that  the  suit  can  never  be  prosecuted  with  effect 
against  the  parties  who  resist  the  application,  or  against 
any  of  the  defendants,  on  account  of  the  demurrer  having 
been  allowed.  Admitting  it  to  be  so,  and  supposing  it 
to  be  impossible  that  in  this  case  the  bill  might  be  de- 

G  2  murrable 
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1888.       murrable  for  want  of  equity,  as  against  some  parties,  yet 
^    '  '         not  as  against  others,  stili  that  is  no  reason  for  refiising  the 
V.  production.     The  argument  that  a  plaintiff  shall  have  no 

inspection  of  papers,  on  the  ground  that,  even  if  he  were 
permitted  to  inspect  them,  he  would  nevertheless  fail  in  his 
suit,  is  not  a  valid  one.  But,  strictly  speaking,  we  are  not 
here  upon  the  merits  of  the  motion  granted  in  June.  We 
are  upon  an  application  to  stay  execution  of  the  order 
then  made.  It  has,  however,  been  frequently  said  by  the 
Court,  that  these  applications  are  in  the  nature  of  re- 
hearings.  It  has  also  been  observed,  and  justly,  that 
they  are  not  to  be  encouraged,  because  they  are  rehear- 
ings  without  the  ordinary  securities  and  checks.  This 
at  least  may  safely  be  stated,  that  unless  there  seems 
strong  ground  for  supposing  that  the  judgment  will  be 
reversed,  and  a  suggestion  be  made  of  remediless  mis- 
chief, the  execution  ought  not  to  be  suspended. 

It  is  accordingly  said  here,  that  unless  the  suspension 
is  granted,  the  appeal  will  be  useless :  but  that  is  by  no 
means  correct.  If  the  evidence  is  now  obtained  by  the 
plaintiff  under  the  order,  and  it  is  afterwards  decided 
that  the  order  ought  not  to  have  been  made,  the  evidence 
will  go  for  nothing. 

The  Court  would  suspeind  the  execution  of  decrees 
and  orders  in  very  many  of  the  cases  decided,  were  the 
argument  of  irreparable  mischief  to  prevail.  In  cases 
of  injunction,  for  instance,  and  still  more  in  orders  dis- 
solving injunctions,  an  appeal  ought  almost  always  to 
stay  execution.  Suppose  an  appeal  against  an  order  to 
pay  money  into  the  hands  of  a  par^,  perhaps  a  foreigner, 
about  to  quit  the  country.  I  put  the  case  of  an  order 
made  upon  the  motion  heard  yesterday,  and  an  appeal 
from  that  order :  that  would  be  a  far  stronger  case  than 
the  present;  and  yet,  if  in  that  case  the  application  were 
granted,  it  would  really  amount  to  deciding  the  matter  th^ 
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other  way.  (a)  It  would  be  all  which  the  party  opposing 
bad  contended  for :  it  would  give  him  the  very  stop  on 
the  fiind  for  which  he  had  in  vain  been  struggling,  and 
expose  his  adversary  to  the  delay  against  which  he  had 
successfully  striven :  it  would  be  a  reversal  of  the  deci- 
sion under  the  form  of  staying  execution.  For  it  is 
unnecessary  to  remark  how  inevitably  an  appeal  would 
follow  in  all  such  cases,  when  it  afforded  the  means  of 
frustrating  what  the  Court  had  determined. 


1888* 


Walbuek 

V. 

Imqilbt. 


Accordingly  such  applications  are  uniformly  dis- 
couraged. In  Huguenin  v.  Basely  (i),  Lord  Eldon  says, 
*'  that  encouraging  them  would  palsy  the  arm  of  justice;'' 
and  though  in  that  case  he  made  the  order,  in  the  spe- 
cial circumstances,  and  because  it  could  not  produce 
serious  inconvenience,  yet  in  another,  WiUan  v.  WiU 
Ian  {c\  he  refused  it  with  costs,  although  it  was  clear  that 
change  of  possession  was  the  conseouence,  and  if  the 
motion  had  been  granted,  the  party's  enjoyment  would 
only  have  been  postponed.  In  one  of  the  cases  the  Court 
referred  to  the  well-known  instance  of  convictions,  where 
the  stay  is  refused  from  regard  to  the  evil  of  breaking  in 
upon  the  general  rule;  and  notwithstanding  the  admitted 
mischief  that  must  arise  in  particular  cases,  {d) 

It 


(a)  In  the  cttse  alluded  to,  The 
Kmg  rf  Spain  v.  Machado,  heard 
in  Lincoln^*  Inn  HaU^  December 
19. 18S3,  on  a  motion  to  remove 
a  ftop  placed  upon  a  large  sum 
of  money  which  had  been  im- 
pounded in  the  Court  of  Com- 
mon Pleas,  to  await  the  result  of 
proceedings  at  law,  the  effect 
of  the  Lord  Chancellor's  order 
was  to  enable  the  Defendant 
Mendkabel  to  obtain  the  un- 
controlled possession  of  the 
fand.  No  sooner  was  that  order 

G 


pronounced,  than  the  very  ap- 
plication here  anticipated  was 
made,  upon  the  ground  of  irr^ 
mediable  mischief  if  the  money 
were  suffered  to  be  pud  out; 
and  his  Lordship,  in  refusing  to 
accede,  to  it,  referred  to  the 
terms  in  which  be  had  so  re> 
cently  refused  a  similar  appli- 
cation in  the  case  of  Walbum  v 
Ing^by. 

{b)  IS  Vei.  180. 

(c)  16r«.S16. 

id)  S  Vet.  81. 
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.1883.  It  has  been  said  more  thfin  once  in  this  place,  that 

^„"^ '  '*  *    such  applications  are  better  made  in  the  House  of  Lords. 
V.  And  in  one  of  the  cases  Lord  Eldon  treated  sudi  an 

Jmgilbt.  fypplication  as  a  misapprehension  of  the  party's  proper 
course,  on  the  ground  that  the  Chancellor's  order  re- 
fusing to  stay  might  itself  be  appealed  from,  and  so  on 
without  end.  He  added,  as  another  reason,  that  the 
jcourt  of  appeal  has  the  power  of  protecting  the  party  in 
possession  of  the  judgment  against  any  vexatious  delay 
consequent  upon  the  stay,  by  advancing  the  cause^  where 
it  has  been  deemed  fit  to  grant  the  application. 

In  the  present  case  the  appeal  was  entered  a  month 
after  the  order;  and  the  House  of  Lords  sat  six  weeks 
later.  But  leave  was  obtained  not  to  lodge  the  case 
dll  after  the  end  of  the  session.  That  in  a  question  of 
this  sort,  where  every  thing  must  needs  have  been  in 
perfect  readiness,  and  the  case  consisted  necessarily  of  a 
transcript  of  parts  of  the  pleadings  and  of  the  affidavits, 
*t?ith  about  twenty  lines  of  reason  annexed,  there  could 
have  been  any  difficulty  in  lodging  the  cases  and  applying 
to  advance  seeois  inconceivable. 

I  had  every  inclination  originally  to  grant  this  ap- 
plication ;  and  if,  on  conferring  with  others  whose  expe- 
rience gave  great  wdght  to  their  opinions,  I  had  found 
that  any  doubt  was  entertained  upon  the  matter  of  the 
order,  or  of  this  motion,  I  should  probably  have  stayed 
the  execution.  But  even  then  I  am  not  sure  that  I 
should  have  done  right;  for  certainly  it  would  be  giving 
encouragement  to  vexatious  appeals  upon  a  large  class 
of  the  business  which  occupies  these  courts.  Indeed 
were  this  motion  granted,  upon  the  allegation  that 
refusing  it  will  enable  a  party  to  do  something  which 
cannot  be  undone,  or  to  obtain  some  advantage  which 
can  never  afterwards  be  wrested  from  him,  it  is  im- 
possible 
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possible  to  conceive  any  case  of  an  order  for  paying 
money  out  of  court,  for  dissolving  an  injunction,  for 
iq)pointing  a  receiver,  in  which,  the  same  ground  exist- 
ing much  more  plainly,  the  same  course  must  not  be 
pursued.  And  thus  the  very  cases  where  it  is  of  the 
most  essential  importance  that  speedy  execution  should 
take  place,  the  very  cases  in  which  this  court  possesses 
its  peculiar  jurisdiction  because  of  that  urgent  necessity, 
will  be  those  in  which  the  argument  for  suspending 
execution  will  be  most  powerful.  In  other  and  better 
words,  in  the  language  of  Lord  Eldon^  the  arm  of  the 
court  will  indeed  be  palsied. 
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It  is  needless  to  observe,  that  the  inconvenience 
which  must  be  admitted  to  attend  this  principle,  and  in 
a  great  measure  to  render  appeals  nugatory,  may  be 
traced  almost  in  the  whole  to  the  imperfect  constitution 
of  the  appellate  jurisdiction.  If  that  were  so  constructed 
as  to  give  instantaneous  dispatch,  then,  under  proper 
regulations  (for  even  then  some  restraint  would  be 
necessary)  execution  might  generally  be  staid  pending 
the  appeal.  The  difficulty  would  here  be,  justly  to 
arrange  those  regulations,  so  as  to  prevent  appeals  being 
resorted  to  in  all  cases,  and  the  courts  below  being  made 
merely  stages  for  carrying  causes  to  the  last  resort. 
But  whether  an  appellate  court  is  ever  likely  to  be 
obtained,  so  constructed  as  to  ensure  such  immediate 
dispatch,  and  at  the  same  time  so  composed  as  to 
obtain  full  coniSdence  for  its  decisions,  is  another  and  a 
more  serious  question,  upon  which  this  is  no  place  or 
time  to  enter. 

I  th^^ore  feel  it  to  be  absolutely  necessary  that  this 
motion  should  be  refused,  and  with  costs. 


G  i 
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1883. 


Feb.  15. 


On  a  bill  of 
discovery  in 
aid  of  the 
defence  to 
an  action 
brought  by  a 
corporation 
for  the  re- 
covery of 
town  dueSy 
the  Defend- 
ants by  their 
answer  ad- 
mitted that 
they  had  in 
their  custody 
and  relating 
to  the  matters 
mentioned 
in  the  Im1I» 
divers  cases 
which  had 
been  prepared 
and  laid  be- 
fore counsel 
in  contem- 
plation of  the 
then  pending 
litigation,  as 
also  certain 
grants  and 
deeds,  wliich 
were  the  title 
deeds  and  do- 
cuments evi- 
dencing their 
title  to  the 
dues  in  quea- 
tion:  Held, 
that  the  Phin- 
tlffi  in  equity 
were  not  en- 
titled to  an 
inspection  of 
such  cases  or 
deeds. 


BOLTON  V.  Corporation  of  LIVERPOOL. 

rriHE  Plaintifl^,  who  were  merchants  and  copartnerft 
in  Uverpodf  were  Defendants  in  an  actioni 
brought  by  the  corporation,  for  the  recovery  of  certain 
dues  levied  by  the  corporation  upon  the  traders  of  that 
town.  The  bill  was  filed  for  the  purpose  of  obtaining  a 
discovery  from  the  corporation  in  aid  of  the  Plaintiffs* 
defence  to  the  action  at  law. 

The  bill  among  other  things  charged  that  divers  cases 
had  been  lately  submitted  to  counsel,  for  their  opinion^ 
touching  the  right  of  ihe  corporation  to  receive  the  tolls 
and  duties,  and  from  which,  if  produced,  it  would  appear 
that  the  corporation  had  no  such  right,  and  that  all 
such  cases  were  then  in  the  possession  or  power  of  the 
Defendants ;  and  it  further  charged  that  the  Defendants 
had  in  their  possession  or  power  divers  charters,  grants, 
deeds,  books,  accounts,  letters,  copies  of  and  extracts 
from  letters,  cases,  written  statements,  tables  or  lists  of 
town  dues  tolls  or  duties,  bills,  informations,  pleas,  an- 
swers, memorandums,  papers,  and  wridngs,  relating  to 
the  matters  contained  in  the  bill ;  and  by  which,  if  pro« 
duced,  the  truth  of  those  matters  would  appear. 

The  Defendants,  by  their  further  answer,  among 
other  things,  admitted  that  divers  cases  or  statements 
had  lately  been  submitted  to  counsel,  by  the  corporation, 
for  their  opinion  on  the  subject  of  or  relating  to  the 
right  of  the  corporation  to  levy  and  receive  the  dues  or 
customs  aforesaid ;  and  that  all  such  cases  or  statements 
were  then  in  the  possession  or  power  of  the  Defendants; 

that 
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that  they  had  in  the  second  schedule  to  their  further        188S. 
answer  annexed,  and  which  they  prayed  might  be  taken      T^ 
as  part  thereof,  set  forth  a  list  of  such  last  mentioned  •. 

cases  or  statements ;  but  that  such  cases  or  statements  so  ^f  ^^"j^^p^^^. 
scheduled,  as  aforesaid  were  prepared  in  contemplation 
ol^  and  with  reference  to,  the  action  in  the  bill  men- 
tioned, and  with  reference  to  this  suit ;  and  the  Defend* 
ants  submitted  that  they  ought  not  to  be  compelled  to 
produce  the  same.  However,  the  Defendants  denied 
that  if  such  cases  and  statements  were  produced,  it 
would  appear  that  the  corporation  were  well  aware,  or 
had  reason  to  believe  or  suppose,  or  that  the  fact  was 
that  they  had  no  right  to  levy  or  receive  such  town 
dues,  tolls,  or  duties,  or  customs,  or  otherwise  than  as 
aforesaid ;  but  that,  on  the  contrary,  it  would  appear 
that  the  corporation  had  the  right  as  then  contended 
for  by  them.  The  Defendants  further  admitted  that 
they  had  then,  in  their  possession,  certain  grants,  deeds, 
documents,  and  papers,  relating  to  the  matters  afore- 
said, and  that  they  had  in  the  third  schedule  to  their 
said  answer,  and  which  they  prayed  might  be  taken  as 
part  thereof,  set  forth  a  list  of  such  grants,  deeds,  do- 
cuments, and  papers.  But  the  Defendants  said  that 
many  of  such  grants,  deeds,  and  documents,  were  the 
title  deeds  and  documents  evidencing  and  showing  the 
title  of  the  corporation  to  the  town  and  lordship  of 
Liverpool^  and  to  the  town  dues  and  customs  aforesaid ; 
and  that  many  of  such  documents  and  papers  were 
copies  of  accounts  from  public  offices,  and  that  they 
had  in  the  said  schedule  particularized  and  distin- 
guished which  of  the  said  grants,  deeds,  and  documents 
were  the  title  deeds  and  documents  evidencing  the  title 
of  the  corporation  to  the  town  and  lordship  of  Liver^ 
fooly  and  town  dues  and  customs  aforesaid,  and  which 
of  the  said  documents  and  papers  were  copies  of  ac- 
counts 
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18SS.  coonta  from  public  oflices;  and  the  Defendants  sob- 

«^'  ~  '  mitted  that  they  ought  not  to  be  compelled  to  produce 

o.  such  grants,  deeds,  documents,  and  papers* 
Corporation 


of  Liverpool. 


A  motion  was  made  before  the  Vice-Chancellor  that 
the  Plaintifis  and  their  agents  might  be  at  liberty  to 
inspect  and  take  copies  of  the  cases  or  statements  and 
documents  mentioned  in  the  Defendants'  further  answer, 
and  in  the  second  and  third  schedules  thereta  The 
Vice-Chancellor  refused  the  application,  except  in  so 
far  as  it  related  to  certain  cases  submitted  to  counsel 
on  the  Defendants'  behalf  many  years  ago,  and  long 
before  the  present  legal  proceedings  were  in  contem- 
plation, (a)    And  the  motion  was  now  renewed. 

Mr.  Pepyz  and  Mr.  Kinderdey^  for  the  motion ;  and 
the  Solicitar-General  (Sir  fV.  Home),  Sir  C.  Wetherdh 
Sir  E.  Sugdetif  and  Mr.  Duckworth^  against  it,  followed 
respectively  the  same  general  line  of  argument  as  they 
had  taken  in  the  Court  below. 

In  addition  to  the  cases  cited  for  the  Plaintiff  upon 
the  original  motion,  reference  was  made  to  Preston  ▼• 
Carrfp)  as  an  authority  to  shew  that  upon  the  rule 
which  enforces  the  production  of  cases  for  counsels' 
opinion,  no  distinction  has  ever  been  taken,  for  the  pur^ 
pose  of  confining  the  order  to  such  cases  as  had  not  been 
prepared  with  reference  to  existing  proceedings.  The 
different  topics  urged  by  counsel  in  support  of  the 
application  are  so  fully  stated  and  discussed  in  the 

Lord 

(a)  3  5tiii.  467.  where  the  facts  {b)  \  Y.  ^  J.  175.;  and  see 

of  the  case  and  the  argument  on  also]  Newton   v.  Berregford^   1 

the  motion  before  his  Honor,  are  Younge^  537.       Whitebread   v. 

very  fully  reported.  Oumey^  ibid.  541- 
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Locd  Chan(^lIor^$  judgment  that  it  has  been  coii«idiered       1833* 
mm^comiuy  to  report  ithem  in  detail.  Boltom' 

Coiporatioo 

"■  •  of  LlYBAFOOb, 


2^  Lord  Chancellor,  Frfu  1*5. 

In  this  ca$e»  ao  action  fior  tolls  having  been  brought 
by  the  corpcvEation  against  the  Plainti£Ps  in  equity,  the 
question  was  touching  the  right  of  the  Plaintifi,  who 
were  the  Defendants  at  lav,  to  have  certain  documents 
referred  to  in  the  schedules  to  their  answer,  pnoduoed  10 
aid  of  the  defence  at  law ;  and  those  documents  bdng  of 
two  descriptions,  raised  two  separate  questtons ;  the  one 
rekting  to  papers  of  various  kinds,  evidencing  the  title 
of  the  corporation  to  the  town  and  lordship  of  Lmrpod^ 
and  to  the  dues  and  customs  in  question;  the  other 
relating  to  cases  and  statements  submitted  to  counsel  in 
contemplatioo  of  and  pending  the  present  proceedings 
at  law  ai>d  in  equity. 

First,  as  to  the  documents  evidencing  title.  I  eater<« 
tain  the  same  view  of  this  question  which  his  Honor  did 
a^en  he  refused  the  application.  I  take  the  principle  to 
be  this:  —  A  party  has  a  right  to  the  production  of 
deeds  sustaining  his  own  title  affirmatively,  but  not  of 
those  which  are  not  immediately  connected  with  the 
support  of  bis  own  title  and  which  form  part  of  hb  ad- 
versary's. He  cannot  call  for  those  which,  instead  of 
supporting  bis  title,  defeat  it  by  entitling  his  adversary. 
Those  under  which  both  clwn  he  may  have,  or  those 
under  which  he  alone  claims.  Thus  an  heir  at  law  can* 
not,  in  that  character,  call  for  the  general  inspection  of 
deeds  in  the  possession  of  a  devisee. 


In 
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In  Lady  ShqfteAury  ▼•  Ammmith  {a\  Lord  L/mgh-- 
borough  said  *<  he  could  not  find  any  spark  (^equity  for 
siicb  an  application  as  that;''  admitting  that  the  heir  in 

ofLmTKWL.  ^''  (^°^  ^^  ^^  decided)  had  a  right  to  inspect  settlements 

creating  estates  in  tail  general ;  the  party  stating  himself 
to  be  the  heir  of  the  body. 

The  Plaintiff  here  does  not  claim  any  thing  positively 
or  affirmatively  under  the  documents  in]  question.  He 
only  defends  himself  against  the  claims  of  the  corpora- 
tion,  and  suggests  that  the  documents  evidencing  their 
title  may  aid  hb  defence.  How  ?  By  proving  his  tide, 
he  says.  But  how  can  those  documents  prove  his  tide  ? 
Only  by  disclosing  some  defect  in  that  of  the  corpora- 
tion. The  description  of  the  documents  is,  that  they 
rebut  or  negative  the  Plaintiff's  title :  they  are  the  cor- 
poration's title  and  not  his,  and  they  are  only  his  nega- 
tivelyi  by  failing  to  prove  that  of  the  corporation.  He 
rests  on  the  right  which  he  has,  in  common  with  all 
mankind,  to  be  exempt  from  dues  and  customs ;  and  he 
says,  "  Prove  me  liable,  if  you  can."  The  corporation 
have  certain  documents  which,  they  say,  prove  this 
liability.  He  cannot  call  for  these  documents,  merely 
because  they  may,  upon  inspection,  be  ibund  not  to 
prove  his  liability,  and  so  to  help  him  and  hurt  his 
adversary,  whose  tide  they  are. 

The  case  of  The  Princess  of  Wales  v.  Ijord  Uver-^ 
po6l{b)  was  cited;  and  it  is,  perhaps,  a  strong  case. 
But  it  is  a  peculiar  one.  Lord  Eldon  at  first  refused  the 
application,  and  then  granted  it  in  the  special  circum- 
stances. The  instruments  were  two  promissory  notes, 
upon  which  the  suit  was  brought  against  executors. 
Lord  EUofij  in  delivering  judgment  upon  that  case, 

threw 

(a)  4  Fei,  66.  (b)  l  Swan.  114.  580. 
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threw  oat  many  observations  as  to  what  might  appear  on        183S* 
an  inspection.     The  notes,  he  said,  might  be  duplicates ; 
they  might  have  important  variations;  some  question 
might  arise  on  the  stamps,  and  they  might,  at  any  rate,  ^j^^^j^ 
said  his  lordship,  be  given  up  at  the  hearing ;  for  an 
indemnity  will  not  do ;  at  least,  that  is  questionable.    Yet 
he  held  all  this  matter  of  surmise  not  to  be  enough ;  for 
he  required  the  Defendant  to  state  in  what  respect  the 
inspection  of  the  notes  was  material  for  his  defence,  and 
upon  affidavits  of  circumstances  impeaching  their  ge- 
nuineness, he  thought  enough  appeared  to  warrant  an 
order  that  the  Defendant  should  not  be  compelled  to 
answer  till  he  had  obtained  the  hispection.    It  must  be 
admitted,  that  there  the  thing  sought,  and  in  substance 
allowed  to  be  inspected,  was  not  any  matter  collateral, 
but  the  very  instrument  on  which  the  title  of  the  Plain- 
tiff rested,  and  which  could  only  be  the  title  of  the  De- 
fendant by  failing  to  support  that  of  the  Plaintiff.     His 
Lordship  may  have  considered  the  instruments  as  a  sort 
of  Utie  common  to  both  parties;  but  it  could  only  be 
so  by  the  one  party  setting  them  up,  and  the  other  im- 
peaching them  on  flaws  discoverable  by  inspection.    It 
most,  however,  be  observed,  that  this  was  a  kind  of  case 
in  which,  at  law,  inspection  would  have  been  given. 

In  this  case,  therefore,  I  can,  upon  the  whole,  see  no 
reason  for  cottiing  to  a  different  conclusion  from  that  at 
which  his  Honor  arrived,  when  he  refused  inspection  of 
those  parts  of  the  corporation's  title,  as  being  theirs^ 
and  not  the  Plaintiffs',  and  not  common  to  both. 

Next  with  respect  to  the  cases  sought  to  be  inspected. 
These  are  the  cases  laid  before  counsel,  in  contem- 
plation of  the  action,  and  pending  the  proceedings. 
Their  dates  come  down  to  the  29th  of  October  1831, 
the  bill  having  been  filed  in  November  1880,  and  the 

answer 
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1833.       answer  sworn  in  December  I8S1.     Most  of  th^  cases 

'    ' ' "'- '     were  laid  before  counsel  affter  the  demurrer  wWs'  iiv 
Bolton  ^       .  i    i»  i 

o.  gued ;  nayi  after  it  came  beK>re  itae  on  appeal ;  some 

tof  Ln^AKtoi.  ^^  ^^^  ^^  *®  ^^'y  *^^  ^^  ^'^^  pi'esent  implication  to 

the  Vice-Chancellon    They  are  sworn  in  the  answer 

^  tb  have  been  prepared  in  contemplation  df  and  with 

reference  to  the  action  and  snrf    It  is  suggiested,  that 

one  of  them  is  the  very  brief  for  counsel  at  the  trial  of 

the  action,  to  prepare  himself  against  which  the  Plaintiff 

m  equity  claims  the  inspection.     And  whether  this  be 

so  in  point  of  &ct,  or  not,  is  immaterial,  as  it  may  well 

occur  in  any  cause,  if  the  cases  laid  before  counsel  m 

reference  to  that  cause  can  be  obtained  by  coming  to 

this  Court. 

It  seems  plain,  that  the  course  of  justice  must  stop 
if  such  a  fight  exists.  No  man'  will  dare  \o  consult  a 
professional  adviser  with  a  view  to  bis  defence  or  to  the 
enforcement  of  his  rights.  The  very  case  which  .he 
Jays  before  his  counsel,  to  advise  upon  the  evidence, 
may,  and  often  does,  contain  the  whole  of  his  evid^ce, 
and  mfay  be,  and  frequently  is,  the  brief  with  whi<ih  that 
or  scfttie  otfier  counsel  conducts  bis  Cause.  The  prin- 
ciple-contended for,  that  inspection  of  cases,  though  not 
of  the  opinions,  may  always  be  obtained  as  of  right. 
Would  produce  this  effect,  and  neither  more  noi*  less, 
t)iat  a  party  would  go  into  Court  to  try  the  caiise^  and 
there  w6u)d  be  the  original  6f  his  brief  in  his  o«^n 
counsel's  bag,  and  a  copy  of  it  in  the  bag  of  his  adver- 
sary's counsel.  Nay,  fl{»  ofteA^  aiS  a  party  fbnud  hittiself 
unprepared,  or  suspected  that  something  new  had  come 
to  his  adversary's  knowledge^  he  might  (at  least  if  he 
wiere  Plaintiff)  postpone  the  trial,  and  obtain  a  discovery 
of  those  new  circumstances,  which,  in  all  likelihood,  had 
been  laid  before  counsel  for  advice.  If  it  be  said  that  this 
Court  compels  the  dbclosure  of  whatever  a  party  has  at 

any 
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any  time  said  respecting  his  case;  nay,  even  wrings  his  1833. 
conscience  to  disclose  his  belief^  the  answer  is,  that 
admissions  not  made,  or  thoughts  not  communicated 
to  professional  advisers,  are  not  essential  to  the  secarity  Jf  i^^^J^ 
of  men's  rights  in  courts  of  justice.  Proceedings  for  this 
purpose  can  be  conducted  in  full  perfectioui  without  the 
party  informing  any  one  of  his  case  except  his  legal  ad- 
visers. But  without  such  communicadon  no  person  can 
safely  come  into  a  court,  either  to  obtain  redress  or  to 
defend  himself. 

Yet  violent  as  such  compulsory  disclosure  may  be 
deemed,  and  wholly  inconsistent  with  the  possibility  of 
safely  transacting  judicial  afiairs,  if  the  authorities  are  in 
its  favor  we  must  submit.  Radcliffe  v.  Fursman  (a)  is 
the  case  commonly  relied  on  in  these  questions.  It  is  a 
decision  of  Lord  Kin^s,  affirmed  in  the  House  of  Lords. 
If  it  had  decided  the  question,  there  would  have  been 
no  alternative  but  submission.  The  report  in  BramCs 
ParUamenianf  Cases  is  imperfect,  and  in  one  respect  not 
correct;  for  it  conveys  an  inaccurate  notion  of  the  nature 
of  the  demurrer.  But  even  by  the  report,  and  certainly 
by  the  printed  casesy  which  I  have  examined  toge- 
ther with  my  noble  and  learned  predecessor,  it  appears 
plain  that  the  record  did  not  show  any  suit  to  have  been 
instituted  or  even  threatened  at  the  time  the  case  was 
stated  for  the  opinion  of  counsel;  and  the  decision 
being  upon  the  demurrer,  the  Court  had  no  right  to 
know  any  thing  which  the  record  did  not  disclose.  All 
the  Court  knew  was,  that  a  case  had  been  laid  before 
counsel  at  some  time,  in  order  to  satisfy  the  party  con- 
sulting^ whether  his  rights  had  been  affected  by  a  cer- 
tain lapse  of  time.  And  the  ground  on  which  the  pro- 
duction was  resisted  appeqrs  to  have  been  the  mischief 
of  disclosing  statements  confidentially    made   for  the 

private  ease  and  satbfaction  of  parties. 

So 

(a)  S  Bro.  P.  C  514.  Taml.  ed. 
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18SS.  So  far  this  decision  rules  that  a  case  laid  before  coun- 

sel is  not  protected;  that  it  must  be  disclosed.     But  the 
decision  does  not  rule  that  disclosure  must  be  made 

oFZr^raoL.  ^^  *  ^^**®  '®^^  before  counsel,  in  reference  to  or  in  con- 
templation of,  or  pending  the  suit  or  action,  for  the  pur^ 
poses  of  which  the  production  is  sought. 

The  case  of  Preston  v.  Carr  (a),  would  seem  to  have 
carried  the  doctrine  of  Baddiffe  v.  Fursman^  this  one 
most  material  step  farther,  but  apparently  without  in- 
tending to  do  so,  for  one  of  the  learned  Judges  says 
that  he  agrees  with  those  who  have  expressed  an  opinion 
that  it  should  not  be  carried  farther. 

There  is,  however,  a  decision  of  this  Court  since  Preston 
V.  Carr^  by  which  I  am  disposed  to  be  guided,  in  defer- 
ence as  well  to  all  the  principles  upon  which  it  proceeds, 
as  to  the  authority  of  the  noble  and  learned  Judge  who 
pronounced  it ;  I  mean  the  case  of  Hughes  v.  Biddulph.  (b) 
I  can  see  no  difference  between  the  letters  there  excepted 
froQi  the  order  to  produce  documents,  and  the  cases  laid 
before  counsel.  They  were  letters  which  passed  between 
the  client  and  the  solicitor,  and  between  two  solicitors 
employed  by  the  client  in  the  progress  of  the  cause,  or 
with  reference  to  the  cause  before  it  was  instituted. 
This  was  the  line  which  Lord  Lyndhursi  drew,  and  I  can 
see  no  diflerence  between  the  statements  of  a  case  in  such 
correspondence,  and  the  statements  which  are  laid  before 
counsel  in  the  form  of  a  case  for  their  opinion.  Some- 
thing which  occurred  in  the  correspondence,  might  hap- 
pen to  be  kept  out  of  the  case  so  laid  before  counsel,  and 
that  might  be  a  motive  in  one  instance  for  not  refusing 
the  production  of  the  case,  while  the  party  might  have  a 
reason  for  refusing  the  letters.    But  that  is  accidental  and 

cannot 

(c)  1  r.  4*  /.  175.  {b)  4  Rwi,  190. 
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cannot  aflect  the  principle ;  for  it  is  clear  that  the  case        18S5. 

may,  and  in  sach  circumstances,  probably  will,  contain  as 

moch  matter  as  the  letters,  which  the  client  cannot  safely 

disclose :  and  it  may  vieiy  well  happen  that  the  case  pre-  ofLnrESHHTu 

pared  by  the  solicitor  should   contain  more  than  the 

letters. 

VetU  V.  Pacey  (a\  which  followed  two  years  after, 
though  reported  next  in  the  same  volume,  is  said  to 
throw  a  doubt  upon  Hughe$  v.  Biddtdphy  at  least  as  far 
as  regards  its  application  to  this  question.  In  the  first 
place,  however,  the  Vice-Chancellor  having  acted  on 
Hughes  V.  Biddtdphf  as  regards  the  letters,  hb  order  was 
appealed  from  and  affirmed.  But  next,  it  is  said  that  a 
case  laid  before  counsel  appears  incidentally  to  have  been 
produced.  The  observation  which  I  have  made  will  ex- 
plain that;  for  the  party  may  not  have  resisted  the  pro- 
duction, on  the  accidental  ground  mentioned  of  the 
letters  happening  to  contain  what  he  was  reluctant  to 
disdoae,  though  the  case  did  not.  But  be  that  as  it 
mayy  there  was  no  contest  on  the  production  of  the  case, 
and  the  question  was  not  decided. 

1  am  therefore^  upon  the  wholes  of  opinion  that  cases 
laid  before  counsel  in  the  progress  of  a  cause,  and  pre- 
pared in  contemplation  o^  and  with  reference  to  an  action 
or  suit,  cannot  be  ordered  to  be  produced  for  the  pur- 
poses of  that  action  or  suit 

(a)  4  Ruts.  19S. 
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1835. 
Jon.  17.  31. 

On  a  bill 
which  Bcught 
to  charge  a 
solicitor  with 
a  fraud  prac- 
tised ou  the 
Plaintiffs  in 


GREENOUGH  v.  GASKELL. 

IJ  Y  an  order  made  in  the  month  of  March  1831,  in  a 
"^^^  suit  for  the  administration  of  a  testator's  assets,  a 
sum  of  5000/.  was  directed  to  be  lent  and  advanced  to  one 
Thomas  DarweU  out  of  the  fund  in  court,  upon  Darvodl 
thTcoc^ree"of  ^^^^uting  a  bond  for  double  the  amount,  by  way  of 
proceedings  security  for  the  repayment.  Under  another  order, 
behalf  the       dated  the  26th  of  the  following  Apil^  a  sum  of  1600/. 

Court  refused  beini;  part  of  the  aforesaid  5000/.,  was  accordingly  paid 
to  order  the  ^^  ...  ^    ,  -.   ^     ,  ,.        , 

production  of  to  a  Country  solicitor  of  the   name  of  GaskeUj  who 

entries  and       received  the  money  on  DarwelTs  account,  althouirh,  as 

memoran-  ^  -»  o .» 

dums  con- 
tained in  the 
Defendant's 
books,  or  of 
written  com- 
munications, 
made  or  re- 
ceived by  him, 
relating  to 


was  alleged,  he  was  aware  at  the  time  that  his  client  bad 

not  given  the  required  security.     The  mistake  was  soon 

afterwards  discovered,   and    an  order   made    for  the 

repayment  of  the  money ;   and  on  DarweU  failing  to 

obey  that  order,  an   attachment  issued  against  him, 

under  which  he  was  arrested.     In  this  state  of  things, 

those  proceed-  application  was  made  on  his  behalf,  to  the  Plaintifls,  who 
ings,  and  ad-       '^'^  ^      ^ 

nutted  by  the  were  ultimately  prevailed  upon  to  join  in  signing  ana 

Tn  tHrDe-  delivering  to  Gaskell  a  promissory  note  for  1698/.  (which 

fendant's  sum  included  a  balance  due  for  costs),  and  Gaskell,  on 

Andfeene-  receiving  the  note,  advanced  the  money  ordered  to  be 

rally,  it  seems  replaced,  and  his  client  was  immediately  set  at  liberty, 

cannot  be  Darwell  became  a  bankrupt  shortly  afterwards ;  and  the 

compelled,  at  present  bill  was  then  filed  against  Gaskell  by  the  persons 

the  instance       *  -o  i^         r 

of  a  third 
party,  to  dis- 
close matters 
which  have 
come  to  his 
knowledge  in 
the  conduct 
of  professional 

business  for  a  client,  even  though  such  business  had  no  reference  to  legal  pro- 
ceedings, either  existing  ori  s  contemplation. 


who  had  joined  in  executing  the  note,  for  the  purpose 
of  having  it  delivered  up  to  be  cancelled,  and  for  an 
injunction  against  legal  proceedings  in  the  meantime. 


The 
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The  biU,  after  setting  forth  in  detail  the  circumstances        1838. 
above-mentioned,  alleged,  that  the  Plaintiffs  had  been    q^^^^^^^ 
persuaded  to  execute  the  note  in  question,  at  the  press-  «. 

ing  instance  and  solicitation  of -the  Defendant;  that  the 
more  readily  to  induce  them  to  sign  it,  the  Defendant 
had  fraudulently  concealed  the  fact,  that  Darwell  was 
then  io  a  state  of  insolvency,  or  had  committed  an  act 
of  bankruptcy,'  and  had  falsely  represented  his  client's 
difficulties  as  being  temporary  only,  although  at  the  time 
theDefendantmade  such  representations,  he  well  knew  the 
contrary  to  be  the  truth ;  and  that  inasmuch  as  the  note 
,was  given  for  the  purpose  of  raising  the  money  which 
the  Court  had  ordered  to  be  replaced,  and  that  money 
had  been  originally  advanced  under  an  order  improperly 
obtained,  through  the  agency  and  management  of  the 
Defendant,  the  Defendant  would  himself  have  been  held 
liable  by  the  Court,  if  Darwett  had  failed  to  repay  it ;  and 
the  Defendant  was  therefore  to  be  considered,  in  equity, 
as  the  principal  debtor,  for  whom  the  Plaindffi  were 
no  more  than  sureties.  The  bill  moreover  stated  a 
variety  of  fiicts,  tending  to  shew  that  the  Defendant, 
who  had  acted  for  many  years,  and  throughout  the 
whole  of  the  proceedings  in  the  administration  suit,  and 
particularly  upon  the  orders  already  mentioned,  as  the 
solicitor  of  Darmellf  must  have  fully  known  the  real 
situation  and  circumstances  of  his  client 

The  Defendant,  by  his  answer,  wholly  denied  that 
the  note  in  question  had  been  executed  by  the  Plaintifi 
at  his  instance  or  entreaty,  but  he  admitted  that  he 
had  been  aware  of  the  situadon  and  circumstances  of 
Daruodl  at  the  time  of  the  transaction  impeached  by  the 
bill;  and,  in  answor  to  a  charge  to  thateffisct,  he  also  ad- 
mitted that  he  had  in  his  possession  divers  bodes,  &c., 
containing  entries  and  memorandums,  and  also  divers 
papers  and  letters,  relative  to  the  matters  in  the  i)ill  men* 
tioned ;  and  he  set  forth  a  list  of  them  in  a  schedule. 

H  2  But 
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18$5.        But  he  stated  that  such  entries  and  memorandums  were 
'  -   '  ■  '      made,  and  such  papers  and  letters  were  written,  or  re* 
V.  ceived  by  liim  in  his  capacity  of  confidential  solicitor 

Gasksll.      f^^  Darwetti  for  whom  he  had  been  professionally  con- 
cerned for  a  number  of  years* 

Sir  E.  Stigden  and  Mr.  Koe^  for  the  Plaintiff^  now 
moved,  by  way  of  appeal  from  the  Vice-Chancellor,  by 
whom  the  motion  had  been  refused,  that  the  scheduled 
books,  papers,  and  letters,  might  be  produced,  and  that 
the  PlaintiiSs  might  have  liberty  to  inspect  them.  The 
privilege  which  entitled  solicitors  to  withhold  a  discovery 
of  matters  coming  to  their  knowledge  in  the  course  of 
their  professional  business,  was  a  privilege  granted  solely 
for  the  benefit  of  the  client,  and  could  never  be  allowed 
to  shelter  a  solicitor  who  was  sought  to  be  personally 
charged  with  a  firaud. 

Mr.  Pejys  and  Mr.  Spence  opposed  the  motion. 


Jan.  91.  The  Lord  Chancellor  this  day  delivered  the  follow- 

ing judgment 

We  are  here  to  consider  not  the  case  which  has 
frequently  arisen  in  courts  of  equity,  and  more  than  once 
since  I  came  into  this  Court,  of  a  party  called  upon  to 
produce  his  own  communications  with  his  professional 
advisers.  How  far  he  may  be  compelled  to  do  so,  has, 
at  diffisreot  times,  been  a  matter  of  controversy.  And 
in  two  cases  before  Lord  lA/nihwrst  (a),  and  oneaince  I 
sat  here  (A),  the  principle  has  been  acted  upon,  that  even 
the  party  himself  cannot  be  compdled  to  disclose  his 
own  statements  made  to  his  counsel  or  solicitor  in  the 
suit  pending,  or  with  reference  to  that  suit  when  in 

contemplation. 

(a)  Hughet  V.  Biddidph,  Vent  (b)  BoUtm  v.   Corporaiitm  of 

▼.  Pace^y  4  Rust*  190.  195.  Liverpool ^  ante,  p.  88; 
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ooQtemplation.  But  the  party  has  no  general  privilege 
or  protection ;  he  is  bound  to  disclose  all  he  knows,  and 
bdieyes,  and  thbks  respecting  his  own  case;  and  the 
aathorities  therefore  are,  that  he  must  disclose  also  the 
cases  he  has  laid  before  counsel  for  their  opinion, 
unconnected  with  the  suit  itself. 


1635. 

Gbsinodoh 

Gaskiix. 


Here  the  question  relates  to  the  solicitor,  who  is 
called  upon  to  produce  the  entries  he  had  made  in 
accounts,  and  letters  received  by  him,  and  those  written 
(chiefly  to  hb  town  agent)  by  him,  or  by  his  direction, 
in  his  character  or  situation  of  confidential  solicitor  to 
the  party;  and  I  am  of  opinion  that  he  cannot  be  com* 
pdled  to  disclose  papers  delivered,  or  communications 
made  to  him,  or  letters,  or  entries  made  by  him  in  that 
capacity.  To  compel  a  party  himself  to  answer  upon 
oath,  even  as  to  his  belief  or  his  thoughts,  is  one  thing ; 
nay,  to  compel  him  to  disclose  what  he  has  written  or 
spoken  to  others,  not  being  his  professional  advisers,  is 
competent  to  the  party  seeking  the  discovery ;  for  such 
communications  are  not  necessaiy  to  the  conduct  of  judi- 
cial business,  and  the  defence  or  prosecution  of  men's 
rq^ts  by  the  aid  of  skilful  persons.  To  force  from  the 
par^  himself  the  production  of  communications  made  by 
him  to  professional  men,  seems  inconsistent  with  the  pos* 
sibility  of  an  ignorant  man  safely  resorting  to  profes- 
sional advice,  and  can  only  be  justified  if  the  aqthority 
of  decided  cases  warrants  it.  But  no  authority  sanctions 
the  much  wilder  violation  of  professional  confidence^  and 
in  circumstances  wholly  different,  which  would  be  in- 
volved in  compelling  counsel  or  attorneys  or  solicitors  to 
disclose  matters  committed  to  them  in  their  professiona 
capacity,  and  which,  but  for  their  employment  as  profes- 
sional men,  they  would  not  have  become  possessed  of. 

As  regards  them,  it  does  not  appear  that  the  protec- 
tion is  qualified  by  any  reference  to  proceedings  pending 

H  3  o£ 
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Gbbinough 

9. 

Gamkux. 


or  in  contemplation.  IF,  touching  matters  tJbat  oome 
within  the  ordinary  scope  of  professional  employment* 
they  receive  a  communication  in  their  professional  capa- 
city either  from  a  client,  or  on  his  account^  and  for  his 
benefit  in  the  transaction  of  hb  business,  or*  which 
amounts  to  the  same  things  if  they  commit  to  paper,  in 
the  course  of  their  employment  on  his  behalf,  matters 
which  they  know  only  through  their  professional  rela- 
tion to  the  dient,  they  are  not  only  justified  in  with^ 
holding  such  matters,  but  bound  to  withhold  them,  and 
will  not  be  compelled  to  disclose  the  information  or  pro- 
duce the  papers  in  any  court  of  law  or  equi^,  either  as 
party  or  as  witness.  If  this  protection  were  confined  to 
cases  where  proceedings  had  commenced,  the  rule  would 
exclude  the  most  confidential,  and  it  may  be  the  most 
important,  of  all  communications ;  —  those  made  with  a 
view  of  being  prepared  either  for  instituting  or  defend- 
ing a  suit,  up  to  the  instant  that  the  process  of  the  Court 
issued. 


If  it  were  confined  to  proceedings  b^un  or  in  con* 
templation,  then  eveiy  communication  would  be  unpro- 
tected which  a  party  makes  with  a  view  to  his  general 
defence  against  attacks  which  he  apprehends,  although 
at  the  time  no  one  may  have  resolved  to  assail  him.  But 
were  it  allowed  to  extend  over  such  communications, 
the  protection  would  be  insufficient,  if  it  only  included 
communications  more  or  less  connected  with  judicial 
proc^ings;  for  a  person  oftentimes  requires  the  aid  of 
professional  advice  upon  the  subject  of  his  rights  and 
his  liabilities,  with  no  reference  to  any  particular  liti- 
gation, and  without  any  other  reference  to  litigation 
generally  than  all  human  affairs  have,  in  so  fiir  as  every 
transaction  may,  by  possibility,  become  the  subject  of 
judicial  inquiry.  **  It  would  be  roost  mischievous," 
said  the  learned  Judges  in  the  Common  Pleas,  **  if  it 
could  be  doubted  whether  or  not  an  attorney,  consulted 

upon 
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ttpon  a  man's  title  to  an  estate,  was  at  liberty  to  divulge        1383. 

aflaw.'^ra)  >"^^^ 

GauNouaii 

«. 
The  foundation  of  this  rule  is  not  difficult  to  discover,      Gaskbu^. 

It  is  not  (as  has  sometimes  been  said)  on  account  of  any 

particular  importance  which  the  law  attributes  to  the 

business  of  legal  professors,  or  any  particular  disposition 

to  aflfbrd  them  protection,  though  certainly  it  may  not 

be  very  easy  to  discover  why  a  like  privilege  has  been 

refused  to  others,  and  especially  to  medical  advisers. 

• 

But  it  is  out  of  regard  to  the  interests  of  justice,  which 
cannot  be  upholden,  and  to  the  administration  of  justice^ 
which  cannot  go  on  without  the  aid  of  men  skilled 
in  jurisprudence,  in  the  practice  of  the  courts,  and  in 
those  matters  affecting  rights  and  obligations  which  form 
the  subject  of  all  judicial  proceedings.  If  the  privilege  • 
did  not  exist  at  all,  every  one  would  be  thrown  upon 
bis  own  legal  resources ;  deprived  of  all  professional  as- 
sistance, a  man  would  not  venture  to  consult  any  skilful 
person,  or  would  only  dare  to  tell  his  counsellor  half  his 
case.  If  the  privilege  were  confined  to  communications 
connected  with  suits  begun,  or  intended,  or  expected,  or 
apprehended,  no  one  could  safely  adopt  such  precautions 
as  might  eventually  render  any  proceedings  successful, 
or  all  proceedings  superfluous.  From  the  terms  in  which 
I  have  stated  the  proposition,  it  is  manifest  that  several 
cases  may  arise,  which,  though  apparently  they  are  ex- 
ceptions, yet  do  in  reality  come  within  it.  Thus  the 
witness,  or  the  Defiendant  treated  as  such,  and  called  so 
to  discover,  must  have  learned  the  matter  in  question 
only  as  a  solicitor  or  counsel,  and  in  no  other  way :  if 
therefore  he  were  a  party,  and  especially  to  a  fraud  (and 
the  case  ouiy  be  put  of  his  becoming  informer  after  being 

engaged 

H  I 
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1888.  engaged  in  a  conspiracy),  that  is,  if  he  were  acting  for 

^     '  '■' '  himself,  though  he  might  also  be  employed  for  another, 

V.  he  would  not  be  protected  from  disclosing;  for  in  such  a 

Gaskbll.  ^^^^  i^ig  knowledge  would  not  be  acquired  solely  by  his 


being  employed  professionally.  So  if  you  examine  the 
cases  in  which  the  protection  has  been  refosed,  until  the 
late  Nisi  Prius  cases  (of  which  I  shall  presently  speak 
more  in  detail),  you  will  find  that  they  all  range  them- 
selves within  one  or  other  of  the  following  heads,  which 
are  deducible  from  the  proposition  and  in  strict  consist- 
ency with  its  terms.  Those  apparent  exceptions  are, 
where  the  communication  was  made  before  the  attorney 
was  employed  as  such,  or  after  his  employment  had 
ceased ;  or  where,  though  consulted  by  a  friend  because 
he  was  an  attorney,  yet  he  refused  to  act  as  such,  and 
was  therefore  only  applied  to  as  ajriendi  or  where  there 
could  not  be  said,  in  any  correctness  of  speech,  to  be  a 
communication  at  all;  as  where,  for  instance,  a  feet, 
something  that  was  done,  became  known  to  him,  from  his 
having  been  brought  to  a  certain  place  by  the  circumstance 
of  his  being  the  attorney,  but  of  which  fact  any  other 
man,  if  there,  would  have  been  equally  conusant  (and 
even  this  has  been  held  privileged  in  some  of  the  cases); 
or  where  the  matter  communicated  was  not  in  its  nature 
private,  and  could  in  no  sense  be  termed  the  subject  of  a 
confidential  disclosure;  or  where  the  thing  disclosed  had 
no  reference  to  the  professional  employment,  though  dis- 
closed while  the  relation  of  attorney  and  client  sub- 
sisted; or  where  the  attorney  made  himself  a  subscribing 
witness,  and  thereby  assumed  another  character  for  the 
occasion,  and,  adopting  the  duties  which  it  imposes, 
became  bound  to  give  evidence  of  all  that  a  subscribing 
witness  can  be  required  to  prove.  In  all  such  cases,  it 
is  plain  that  the  attorney  is  not  called  upon  to  disclose 
matters  which  he  can  be  said  to  have  learned  by  com- 
nuiiiication  with  his  client  or  on   his  client's  behalf, 

matters 
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matters  which  were  so  committed  to  him  in  his  capacity 
oF  attorney,  and  matters  which  in  that  capacity  alone  he 
had  come  to  know. 

I  shall  first  advert  to  the  cases  which  support  the 
propositioni  and  then  shew  that  those  referred  to  as  im- 
pugning it,  previously  to  the  year  1819,  come  plainly 
within  its  terms  on  one  or  other  of  the  grounds  I  have 
just  stated.  In  a  case  in  Skinner  (a),  a  Nisi  Prius  case, 
but  before  Lord  HoUf  an  attorney,  who  had  drawn  an 
agreement  between  a  sheri£P  and  his  under-sheriff  was 
examined  to  prove  it  a  corrupt  one ;  but  the  Lord  Chief 
Justice  held  him  not  bound  to  answer ;  and  it  b  to  be 
observed  that  the  only  ground  there  taken  against  the 
privil^e  was  his  not  being  a  counsellor,  and  Lord  Holi 
said,  <*  it  seems  to  be  the  same  law  of  a  scrivener"  as,  in- 
deed. Lord  Nottingham  had  laid  down  in  Harveyv.  Clay* 
Urn  (6)  many  years  before,  where  he  would  not  compel  a 
scrivener  to  discover  whose  money  he  held  in  trust  or  for 
whom,  saying,  that  if  he  did,  no  man  could  hereafter  em* 
ploy  him,  and  that  a  man  shall  not  be  wounded  through 
the  side  of  his  scrivener.  In  Gainsfbrd  v.  Grammar  (c), 
Lord  EOenborough  would  not  allow  an  attorney  to  be 
examined  touching  a  proposal  which  he  had  carried 
from  his  client  to  the  plaintif!^  though  no  suit  was  then 
pending  nor  in  existence  for  several  months  after.  His 
Lordship  gives  apparently  as  a  reason  for  considering 
that  the  witness  was  acting  as  an  attorney,  and  not  as  an 
ordinary  agent  (the  argument  on  the  other  side),  that  an 
attorney  might  be  retained  and  confided  in,  in  contem- 
plation of  a  suit,  but  he  appears  to  rely  simply  upon  its 
bring  a  communication  made  to  him  while  professionally 
employed  as  an  attorney. 

This 


1883. 


GsXBNOUaR 

Gaskxll. 


(«)  Anon,  p.  404. 


(6)  !2  5ttNiii.221.n. 


(c)  2  Campb,  9. 
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18S8.  This  was  clearly  the  opinion  of  Lord  EUenborougi 

in  other  cases,  of  which  two  are  reported  in  the  fifth 
volume  of  Espinass^s  Reports.     In  Bobsan  v.  Kemp  (a), 
a  solicitor  being  called  who  had  been  employed  in  pre- 
paring a  warrant  of  attorney*  and  who  had  subscribed  it 
as  a  witness.  Lord  EUerAowugh  held  him  not  bound  to 
answer  any  qnestion  touching  what  passed  at  the  con- 
coction and  preparation  of  the  instrument,  for  those  cir- 
cumstances were  confided  to  him  professionally;  and  his 
Lordship  observed,  that  by  subscribing  as  a  witness  he  had 
only  pledged  himself  to  give  evidence  as  to  its  execution. 
Neither  would  he  allow  him  to  be  examined  as  to  its  de- 
struction, the  attorney  having  become  acquainted  with  that 
only  in  his  professional  capacity,  and  hb  Lordship  con- 
cluded that  the  **  one  case  was  as  much  privileged  as  the 
other."  And  so  in  Brard  v.  Ackerman{b)^  the  same  emi- 
nent Judge  would  not  allow  an  attorney  to  be  examined 
as  to  the  particulars  of  a  bill  of  exchange  which  had  come 
into  his  possession  from  his  client   If  it  be  possible  that 
this  bill  might  have  been  delivered  to  him  post  litem  mo* 
tamj  it  is  at  least  quite  clear  in  the  former  case  that  the 
transaction  had  no  connection  whatever  with  any  suit 
commenced  or  in  contemplation,  for  no  one  can  maintain 
witliout  a  great  perversion  of  terms,  that  the  warrant  to 
confess  judgment  referred  to  a  suit  in  the  sense  in  which 
the  term  is  used  throughout  the  present  argument* 

The  case  of  Cromack  v.  Heathcote  (c)  is  the  only  other 
authority  to  which  it  b  necessary  to  refer.  It  is  dear 
and  distinct,  and  is  the  only  decision  in  Bank  upoii 
the  question.  An  attorney  was  thei*e  called  to  prove 
firaud  in  an  assignment,  he  having  been  asked  by  the 
party  against  whom  he  was  called,  to  prepare  the  deed, 

which 

(a)  5  JEtp.  52.  (c)  2  Bro,  ^  Bingh.  4. 

ib)  SEip.  119. 
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which  he  bad  refused  to  do»  and  another  had  then  been  18dS* 
employed.  The  cases  were  all  coDsidered»  and  the 
Court  held  thatbecause  the  party  consulted  the  attorney 
professionally,  and  instructed  him  as  an  attorney,  al- 
though after  receiving  such  communication  the  latter 
refused  to  draw  the  deed,  yet  the  knowledge  he  had  was 
obtained  in  his  professional  capacity,  and.  they  were 
unanimously  of  opinion  that  there  being  no  suit  pending 
in  any  court  made  no  difference  as  to  the  protection. 
Mr.  Justice  Bicharison  expressly  puts  the  case  of  an 
attorney  consulted  on  title,  and  says  he  never  heard  of 
the  rule  being  confined  to  attorneys  employed  in  a 
cause. 

I  have  only  adverted  to  such  of  the  cases  allowing 
the  protection  as  maintain  the  proposition  in  its  largest 
extent,  and  distincdy  exclude  the  qualification  of  late 
partially  introduced,  of  reference  to  lq;al  proceedings. 

But  it  wiH  now  be  satis&ctory  to  examine  the  cases  ia 
which  the  protection  has  been  refused,  and  to  find  that 
down  to  Wadgaorih  v.  Hamskaw  they  afibrd  no  real  ex- 
ception to  the  rule^  but  come  widiin  the  description 
already  given  of  exceptions  only  in  appearance.  Indeed 
the  greater  part  of  them  afibrd  strong  confirmation  of 
it  in  the  dicta  of  the  Judges  as  to  how  the  decisions 
would  have  gone  had  the  facts  been 


In  Cuts  V*  Piekering  {a)  where  the  defendant  had 
disclosed  to  ^.  £.  an  erasure  in  a  will  to  have  been  done 
by  him,  but  disclosed  it  before  A.  JBL  was  his  solicitor, 
it  was  held  he  might  be  examined,  but  secia^  had  the 
disclosure  been  after  his  retainer.  Lord  Scn^s  case  (6) 
was  that  of  an  attorney  employed  in  levying  a  fine,  and 
called  to  prove  that  the  deed  to  lead  the  uses  was  not 

executed 

(n)   1  Feni.  197.  {h)  10  Mod,  40, 
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executed  till  five  months  after  the  date.  The  Court 
agreed  that  he  could  not  be  examined  to  prove  bis 
client's  secrets,  but  that  the  execution  of  a  deed  was  a 
fact  that  he  might  know  attunde,  and  not  a  secret  of 
his  client's.  But  here  no  distinction  was  taken  as  to 
matter  disclosed  in  a  suity  or  preparatory  to,  or  con- 
nected with  a  suit,  and  other  secrets  or  secrets  other- 
wise learned.  In  Studdy  v.  Sanders  {a\  an  attorney's 
clerk  was  allowed  to  identify  the  client  as  the  person 
who  put  in  an  answer,  on  the  ground  that  this  was  a 
matter  hot  confidentially  disclosed  to  him.  Contrdj  in 
JELex  V.  Waikinton  (ft),  which  was  an  indictment  for  per- 
jury assigned  in  an  answer  in  Chancery,  where  the 
Master  who.  took  it  could  not  identify  the  defendant, 
the  solicitor  who  was  present  when  it  was  sworn,  was 
called,  and  as  the  Chief  Justice  would  not  compel  him 
to  give  evidence,  the  defendant  was  acquitted.  Yet 
there  the  identity  must  have  been  known  to  niany 
others,  and  the  putting  in  the  answer  so  iar  from  being 
a  secret  disclosed,  was  in  its  viery  nature  a  matter  of 
publicity.  This  case  then  I  take  not  to  be  law  at  the 
present  day.  Indeed,  Lord  Mansfield  says  in  Doe  v. 
AndrevDSf  he  has  known  an  attorney  examined  to  prove 
that  his  client  swore  and  signed  an  answer  on  which  the 
latter  was  indicted  for  perjury.  In  Doe  v.  Andrews  (c), 
in  consequence  of  an  attorney  who  was  an  attesting  wit- 
ness to  an  agreement,  refusing  to  prove  it,  there  was  a 
nonsuit.  But  the  Court  afterwards  set  aside  the  nonsuit, 
holding  that  the  attorney  was  bound  to  give  evidence  on 
collateral  points,  and  that  whoever  becomes  a  witness  to 
an  instrument  pledges  himself  to  give  evidence  on  it 
whenever  called  upon.  There  the  attorney  had  been 
mixed  up  with  the  transaction,  and  had  acted  not  as  a 

professional 


(a)  2  Dow.  4-  %.  347. 
(6)  2  Strange,  1122. 


(c)  Coivp.S45. 
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man:  for  though  attorneys  often  witness 
deeds,  that  is  accidental,  and  they  do  so  not  as  attorneys. 
He  had  made  himself  as  Lord  MUnborough  says  in  one 
of  the  Nisi  Prius  cases,  **  a  public  roan"  as  to  proving 
the  execution,  and  not  an  attorney.  Cobden  v.  JKm* 
drick  (a)  was  the  case  of  a  communication  froni  client  to 
attorney  after  the. action  was  compromised,  and  it  was 
held  not  privileged :  clearly,  because  it  was  not  made 
professionally,  but  by  way  of  idle  and  useless  convers- 
ation, the  words  being,  <<  I  am  glad  it  has  been  settled, 
for  I  only  gave  10/.  and  my  note;  it  was  a  lottery  trans- 
action.'' Had  this  been  confided  with  a  view  to  some  fur- 
ther proceedings,  or,  without  any  regard  to  a  suit,  had  it 
been  communicated  for  a  purpose  of  business,  it  would 
certainly  have  been  protected.  In  Di^in  v.  Smith  (6) 
usury  in  a  mortgage  was  proved  by  the  plaintiff's  attor- 
ney who  prepared  the  deed,  and  who  was  called  by  the 
defendant  to  prove  the  consideration  usurious ;  and  Lord 
Km/on  in  that  case  said,  that  **  when  the  attorney  him- 
self is  a$  it  were  a  party  to  the  original  transaction,  that 
does  not  come  to  his  knowledge  in  the  character  of  an 
attorney,  and  be  is  liable  to  be  examined  the  same  as 
any  other,  person." 


1888. 
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It  may  be  doubted  if  the  attorney  preparing  the  deed 
be  not  confidentially  entrusted  as  an  attorney  in  so  doing. 
But  Lord  Kefttfcn  proceeds  upon  the  assumption  that  he 
is  not;  that  on  the  contrary  he  is  quasi  party,  and  he 
seems  to  liken  the  case  to  that  of  a  co-conspirator,  where 
clearly  there  is  no  protection.  Had  he  not  deemed  him 
the  party  acting,  rather  than  the  attorney  entrusted,  the 
principal  rather  than  the  agent,  it  is  plain  that  his 
Lordship  would  have  held  him  exempt  from  interroga- 
tion.   In   Wilson  v.  Bastall{c\  an  attorney  was  held 

compel- 


(a)  4  T.B.  481. 


(6)  Peuke,  108. 


(c)  4  T.  R.  153, 
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1833.        compellable  to  produce  letters  committed  to  him  by  the 
^      -  '■' '      wife  of  another  witness,  who  had,  he  said,  consolted  him 

CxSKBMOUftH 

V.  in  his  profession  as  a  confidential  person,  both  before 

Gauxu.      ^j  ^^  ^1^^  ^-f^  ^^^  l^-g^  ^^  letters;   the  letters, 

though  not  given  by  him,  were  kept  with  his  priyity  and 
consent;  and  the  witness  himself  said,  that  they  were 
committed  to  him  in  consequence  of  the  defendant 
consulting  him  professionally.  But  then  he  also  said 
that  he  was  under-sherifl^  and  had,  on  this  account, 
refused  to  be  employed  as  an  attorney.  And,  therefore, 
all  that  could  be  said  was,  that  he  had  been  confidentially 
consulted  by  a  friend,  who  selected  him  for  this  purpose 
because  of  his  professional  knowledge.  The  Courts  and 
particularly  BuUer  J.,  put  the  decision  upon  this  ground, 
that  the  letters  were  not  given  to  him  in  his  professional 
capacity. 

So  stand  the  authorities  on  both  sides,  or  I  should 
rather  say,  all  substantially  on  one  side,  previously  to 
the  year  1819;  the  date  of  the  first  case  I  can  find,  in 
which  the  rule  was  laid  down  with  the  qualification  that 
the  communication  must  relate  to  a  cause.  That  is  also 
the  case  in  which  the  qualification  is  stated  the  most 
hurgely,  or  with  the  greatest  efiect  upon  the  rule. 

The  case  I  allude  to,  is  a  Nisi  Prius  decision  of 
Lord  Teniet'den  at  GuUdkaUj  Wadmorik  v.  Hanuham, 
ffren  in  a  note  to  Cromaek  v.  Heathcoie.  (a)  The  ques- 
tion was,  whether  the  defendants  were  partners  at  the 
time  when  certain  goods  were  delivered,  and  their 
attorney  was  produced  by  the  plaintiff  to  prove  that 
they  had  caUed  upon  him  to  advise  them  professionally 
respecting  the  dissolution  of  th^r  partnership.  The 
Lord  Chief  Justice  considered  that  this  was  not  a 
privilq;ed  communication,  holding  that  the  protection 

extended 

(«)  2  Brod,  ^  Bmgh,  5. 


CASES  IN  CHANCERY. 


Ill 


extended  to  those  communications,  which  relate  to  a 
cause  existing  at  the  time  of  such  communication,  or 
then  about  to  be  commenced,  and  he  cited  a  case  from 
the  Midland  Circuit,  which  came  on  motion  into  the 
King's  Bench,  a  case  to  which  he  frequently  referred 
upon  questions  of  this  kind,  and  of  which  a  better 
account  is  to  be  found  in  Clark  v.  Clark,  [a)  Lord 
Tenterderij  as  I  have  often  heard  him  say,  was  disposed 
to  hold  this  privilege  more  strictly,  that  is,  to  allow  it 
more  sparingly  than  other  Judges ;  indeed  he  makes  a 
similar  remark  in  one  of  the  cases  reported,  but  in  none 
did  he  ever  lay  the  rule  down  with  so  large  an  exception 
as  here,  and  from  what  he  afterwards  says  in  Clark  v* 
Clarkj  it  can  hardly  be  doubted  that  the  report  makes 
him  restrict  the  privilege  more  than  he  intended* 


18SS. 
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It  would  follow  from  the  decision  in  Wadstoorth  v« 
Hamshaojf  if  the  words  are  to  be  taken  literally,  that  a 
communication,  however  confidential,  made  to  a  pro* 
fiassional  man,  with  a  view*  to  the  client's  defence  against 
any  proceedings  which  might  be  commenced,  would  be 
without  protection,  because  the  disclosure  was  not  on 
the  eve  of  the  suit. 


The  same  doctrine  is  re-affirmed,  though  not,  perhaps, 
quite  so  largely,  in  Williams  and  Mundie.  {b)  That  also 
was  a  case  at  GitUdhaU^  occurring  a  few  years  after  .the 
former  (in  1824),  from  which  it  only  difiers,  inasmuch  as 
the  attorney  was  ioonsulted  by  the  defendants  relative  to 
the  commencement,  and  not  to  the  dissolution  of  the 
partnership,  which,  as  before,  was  the  matter  in  question. 
And  here  Lord  Tenierden  allowed  the  examination,  but 
stated  the  rule  somewhat  less  strictly  against  the 
protection.     **  I  have  invariably  laid  down,''  says  his 

Lorddiip^ 


{a)  2  Moo.  4*  Malk,  3. 


(b)  R^.4^  MoodLSi. 
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1833.        Lordship,  '*  that  what  is  cooimunicated  for  the  pur- 
Q  '  '  '         pose  of  bringing  an  action  or  suit  relating  to  a  cause, 
V.  or  suit  existing  at  the  time  of  the  communication,  is 

confidential  and  privileged,  but  what  any  attorney 
learns  otherwise  than  for  the  purpose  of  a  cause  or  suit 
he  is  bound  to  communicate." 

It  may  be  fairly  said,  taking  these  two  cases  together, 
that  his  Lordship  would  not  have  excluded  communica- 
tions made  with  a  view  to  legal  proceedings,  though 
none  such  had  either  been  commenced  or  were  about  to 
be  instituted.  Lord  Wynfinrd^  who,  in  Broad  v.  Piit  (a), 
adopts  the  doctrine,  appears  so  to  understand  the  case^ 
for  he  says  it  is  enough  if  a  proceeding  is  instituted 
or  apprehended.  In  the  case  before  him,  however, 
though  Lord  Wjfnford  approves  of  the  rule,  no  de- 
cision can  be  said  to  have  been  made,  for  the  counsel 
for  the  plaintiff  preferred  proving  their  case  by  other 
evidence  not  open  to  the  same  objection,  and  did  not 
press  for  the  disclosure,  although  the  Court  had  ruled 
that  they  might  have  it. 

When  a  Judge  of  such  eminence  as  Lord  Tenierden 
states  that,  *^  the  question  is  one  to  which  he  has  given 
great  consideration  (&),"  even  the  contrary  current  of 
other  decisions  would  leave  the  Court  under  considerable 
anxiety  in  departing  from  so  high  an  .authority ;  and  it 
is  therefore  very  material  to  inquire  if  the  opinion  a»- 
cribed  to  his  Lordship  has  not  been  either  reported  by 
others,  or  propounded  by  himself  in  the  course  of  Nisi 
Prius  proceedings,  with  somewhat  of  looseness,  or, 
which  would  be  as  satisfactory,  to  ascertain  that  he 
was  subsequentiy  disposed  to  modify  that  opinion,  sup- 
posing it  to  have  been  accurately  represented  in  the 
first  instance. 

In 

(a)  1  Moo.  i  Ma/k.  234.  (b)  My.  ^  Mood.  35. 
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In  Clark  v.  Clark  {a\  the  attorney  was  called  to  prove        1838. 
a  communication  with  him,  when  consulted  upon  a  trans-    ^^^  ~' 
action,  for  the  purpose  ox  shewmg  that  transaction  to  be  0. 

fraadulent.  A  dispute  had  arisen  between  the  parties,  Cawm.u 
but  there  were  no  proceedings  pending,  nor,  it  should 
seem,  in  preparation  or  contemplated.  The  Plaintiff 
imly  consulted  his  attorney  as  to  his  rights,  and  put  one 
of  the  documents  connected  with  the  transaction  into  bis 
hands  to  get  it  stamped.  Lord  Tenterdefi  held  that  the 
protection  extended  to  this  case.  His  Lordship  upon 
that  occasion,  referring  to  the  reports,  intimates  an  im- 
pression as  existing  in  his  mind  that  he  had  been  made 
to  state  the  rule  more  narrowly  than  he  was  likely  to  have 
laid  it  down ;  he  allows  that  he  has  been  more  inclined 
to  restrict  it  than  other  Judges,  and  refers  again  to  the 
case  from  the  Midland  Circuit,  in  a  way  which  proves 
that  case  to  have  gone  on  the  undeniable  proposition 
that  the  communication,  to  be  protected,  must  be  made 
to  the  attorney  in  his  professional  capacity ;  and  he  con- 
cludes by  holding  the  communication  in  the  case  before 
him  to  be  privileged,  because  it  was  made  to  the 
attbrney  in  his  professional  character,  with  respect  to  a 
matter  then  in  dispute,  although  no  cause  was  in  exist- 
ence with  respect  to  it 

But  the  distinction  here  taken  between  dispute  and  no 
dispute  having  arisen,  cannot  be  found  in  the  casei ;  and 
neither  Lord  Tenterden  himself,  nor  the  rest  .of  the 
Court  of  King^s  Bench,  could  have  taken  it  into  their 
consideration  in  Bramwell  v.  Lucas  ;  for,  if  so,  it  would 
have  put  an  end  to  the  question  there,  and  have  pre- 
cluded the  necessity  of  a  very  difficult  and  nice  inquiry 
as  to  the  nature  of  the  communication.  The  question 
related  to  an  act  of  bankruptcy ;  and  though  bankruptcy, 
when  proceeded  upon,  may  be  considered  as  a  suit,  yet 

the 

(a)  9  Moo.  4*  Malk.  5, 
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18S8.       the  act  itself,  oat  of  which  the  proceedings  may  arise,  is 
J  ~  ^  nothini;  of  the  kind  ;  nor  could  any  dispute  be  said  to 

9.  exist,  for  the  fact  happened  before  the  parties  to  the  di»- 

pute,  the  assignees  and  petitioning  creditor,  could  have 
any  existence. 

This  case  of  Brantwell  v.  Lucas  closes  the  examina- 
tion  of  the  authorities,  which  I  have  felt  called  upon 
to  institute ;  and  it  not  only  proves  nothing  against  the 
general  doctrine  on  which  I  have  rested  my  opinion, 
but  it  comes  distinctly  within  the  principle  stated,  and 
ranges  itself  with  all  the  rest  of  what  I  have  termed  the 
only  apparent  exceptions. 

In  Bramwell  v.  Lucas  (a),  an  attorney  of  the  name  of 
Scott  was  called  to  prove  his  client's  act  of  bankruptcy, 
by  relating  that  a  meeting  of  creditors  having  been 
appointed,  the  client  Noakes  asked  him  if  he  {Noaies) 
could  safely  attend  without  being  arrested;  and  Scott 
advised  Noakes  to  remain  in  his  office  till  he  could  ascer^ 
tain  that  they  would  give  him  safe  conduct,  and  that 
Noakes  accordingly  remained  two  hours  there  to  avoid 
arresL  Lord  TenterdeUj  in  delivering  the  judgment  of 
the  Court,  says  that  the  privilege  is  confined  to  communi- 
cations made  to  an  attorney,  in  his  character  of  attorney, 
and  that  this  was  a  question  which  might  have  been 
asked  of  any  one  else,  and  the  information  or  advice 
might  have  been  given  by  any  one  else  as  well  as  by  an 
attorney ;  '*  he  recommended  Noakes^  not  as  a  legal 
adviser,  but  as  any  agent  or  any  friend  might  have 
recommended  him,  to  stay  where  he  was  till  a  certain 
matter  of  fact  could  be  ascertained." 


This  decision,  therefore,  went  upon  the  ground  that 
the  communication  which  passed  between  the  parties  was 

not 

(a)  SB.  4*0.745. 
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not  professional,  as  regarded  the  attorney.  There  may 
be  some  doubt  whether  the  view  of  the  fact  taken  by  the 
Court  was  not  somewhat  bottomed  in  a  refinement,  — 
whether  the  communication  with  Naakes  was,  in  point  of 
fact,  in  Scotfs  professional  capacity.  But  the  doctrine 
of  law  laid  down  in  the  case  is  free  from  all  doubt :  it  is, 
that  the  privilege  shall  be  excluded,  where  the  communi- 
cation is  not  made  or  received  professionally  and  in  the 
usual  course  of  business. 
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The  great  importance  of  this  question,  both  in  equity 
and  at  law,  has  induced  me  to  go  thus  largely  into  it. 
The  rules  of  evidence  are  the  same  on  both  sides  of  the 
Hall ;  the  right  which  a  party  has  on  this  side  to  a  dis- 
covery from  a  defendant  (^  what  was  communicated  to 
him  in  his  professional  capacity,  and  the  right  which  a 
party  on  either  side  has  to  obtain  such  information  from 
a  witness,  are  one  and  the  same.  Nor  do  I  believe  that 
there  will  be  found  any  difference  of  opinion  upon  the 
question  in  the  different  courts. 


I  2 
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1839.  THOMPSON  V.  ANDREWS. 


Kov.  19. 

Where  a  tet* 
tator  directs 


TB  Y  an  indeutiire,  dated  the  Ist  of  January  1817)  a 
hirtradetobe  certain  roessuage,  with  the  brewhouse  therewidi 

^^^^'  ^^       "^  ^"^  occupied,  was  demised  to  Thomas  ItiverSf  bis 
death,  that       executors,  administrators,  and  assigns,  for  the  term  of 

part  of  his        forty-eiffht  years,  at  tlie  yearly  rent  of  21/.  5s.     Thomas 
propertv ""»»  j      o      j        '  j        j 


art  ot  his        forty-eight  years, 
ropertv  only  j      ^      j        » 

rill  be  liable,    Xivers^  who  was 


will  be  liable,    Rivers^  who  was  a  brewer  and  coal-merchant,  occupied 
I»i5krunuy       *"^  "*^^  ^'^^  demised  premises  for  tlie  purposes  of  bis  • 
which  ne  has    trades,  and  was  in  possession  of  them  at  the  time  of 
embarked  in     JB^idung  his  will  and  of  his  decease.     His  willj  dated  the 
the  trade.         xst  iXJune  1620,  contained  the  following  clause :  —  **  It 

is  isi^  wish,  that  my  wife  and  my  son  should  continue  to 
carry  on  the  business,  in  the  same  way  that  I  do  now, 
for  tlieir  joint  benefit  and  mutual  advantage,  on  the  pre- 
mises in  which  I  now  reside ;  and  in  furtherance  of  this 
my  wish,  I  give  and  bequeath  all  my  stock  in  trade,  of 
what  nature  or  kind  soever  and  by  me  employed  or 
used,  to  my  said  wife  and  son  Thomas^  in  equal  shares 
and  proportions ;  but  in  case  of  disputes  or  controver- 
sies arising  between  my  said  wife  and  son,  so  that  it  shall 
be  deemed  expedient  by  my  trustees  hereinafter  named, 
witli  the  consent  and  approbation  of  my  said  wife  tes- 
tified in  writing,  that  the  said  business  should  be  discon- 
tinued and  no  longer  carried  on  by  my  said  wife  and  son; 
then  I  give  and  bequeath  the  lease  of  the  said  premises 
in  which  I  now  reside,  with  the  appurtenances  there- 
unto belonging,  and  all  the  said  stock  in  trade  so  by  me 
given  to  my  said  wife  and  son,  unto  Richard  Andrews  and 
William  Goldhawkj  their  heirs,  executors,  administrators^ 
and  assigns,  upon  trust  to  sell  and  dispose  of  the  same 
either  by  public  auction  or  private  contract,  as  they  in 
their  discretion  shall  think  for  the  most  advantage ;  and, 

for 
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for  facilitating  the  sale  thereof,  I  declare  that  the  receipts        1832. 

of  mysaid  trustees  shaH  be  a  cood  and  sufficient  discharge     1     '      ' 

,  ^       Thojwpsok 

to  any  person  purchasing  the  same ;  and,  subject  to  the  pay-  v. 

meni  of  the  incidental  charges  attending  the  sale  thereof^ 
I  give  one  moiety  of  the  produce  thereof  to  my  son,  the 
said  Thomas  Rivers,  and  the  other  moiety  thereof  I 
direct  my  said  trustees  to  invest  in  their  own  names  in 
some  or  one  of  tke  government  funds  of  this  kingdom, 
and  pay  the  annual  dividends  thereof  into  the  proper 
bands  of  my  said  wife  for  her  life;  and  from  and  after 
her  decease,  I  give  the  said  moiety  to  my  two  children, 
Edward  and  Elizabeih,  for  their  use  and  benefit,  in 
equal  shares  and  proportions,  as  they  sliall  respectively 
attain  their  age  of  twenty-one  years."  And  the  testator 
appointed  his  said  wife  and  the  said  Richard  AndrMs 
and  WHliam  Goldhawk  executors  of  his  will. 

The  testator  died  in  April  1821,  leaving  Ann  Rivers 
his  widow,  and  the  three  children  mentioned  in  his 
will,  surviving  him.  The  widow,  and  the  testator's  son 
Thomas  Rivers^  continued  to  carry  on  the  testator^s 
trades  of  a  brewer  and  coal-merchant,  in  pursuance  of 
the  directions  of  the  will,  until  April  18S0,  when  they 
became  insolvent,  and  some  of  their  creditors  agreed  to 
accept  a  composition  for  their  debts,  and  to  grant  them 
a  letter  of  licence  for  two  months,  upon  condition  that 
before  the  expiration  of  that  time  they  should  execute 
an  assignment  of  their  effects  for  the  benefit  of  their 
creditors.  The  brewery  and  leasehold  premises,  toge- 
ther with  the  partnership  stock  and  effects,  were  ad- 
vertised to  be  sold,  and,  for  the  purpose  of  facilitating 
the  sale,  an  agreement,  dated  the  1 3th  of  May  1830, 
was  executed  by  Ann  Rivers  and  Thomas  Rivers^ 
wiiereby,  after  reciting  that  disputes  and  controversies 
had  arisen  between  them,  they  agreed  that  the  partner- 
ship subsisting  between  them  should  cease  and  be  dis- 

I  8  solved, 
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solved,  and  that  the  lease  of  the  premises  in  which  the 
business  had  been  carried  on,  and  the  stock  in  trade, 
should  be  sold  by  the  trustees,  in  confonnity  with  the 
directions  contained  in  the  will  of  Thomas  Bivers^  the 
testator. 


This  agreement  was  not  acted  upon,  and  the  widow 
and  son  continued  to  carry  on  the  business  until  Jtme 
1830,  when  a  commission  of  bankrupt  was  issued  against 
them.  The  bill  was  filed  by  the  assignees  under  the  com* 
mission  against  the  trustees  named  in  the  will  of  Thomas 
Rivers  the  father,  and  the  two  younger  children ;  and  the 
question  in  the  cause  was,  whether  the  whole  property 
of  the  testator  was  liable  to  the  partnership  debts  of  the 
widow  and  son,  or  whether  the  gift  over  to  the  trustees 
took  effect,  and  the  younger  children  were  consequently 
entided  to  a  moiety  of  the  produce  of  the  sale  of  the 
leasehold  premises,  after  the  deatli  of  their  mother. 

For  the  Plaintiffs  it  was  argued,  that  the  event  in 
which  the  gift  over  to  the  trustees  was  to  take  effect, 
namely,  the  dissolution  of  the  partnership,  with  the 
consent  of  the  trustees,  upon  the  occurrence  of  disputes 
and  controversies  between  the  widow  and  son  of  the 
testator,  never  happened.  The  trustees  were  no  parties 
to  the  agreement  for  a  dissolution  of  the  partnership, 
supposing  such  agreement  to  have  been  really  made 
and  acted  upon.  In  point  of  fact,  however,  the  business 
was  continued  until  the  bankruptcy  of  the  partners. 
But  even  if  the  event  in  which  the  property  was  given 
Co  the  trustees  had  happened,  the  gift  over  would  be 
void  as  against  creditors  of  the  partnership,  inasmuch 
as  it  was  inconsistent  with  the  policy  of  the  law  that  a 
testator  should  be  permitted  to  direct  his  property  to  be 
employed  in  trade,  and  at  the  same  time  withdraw  a 
portion  of  that  property  from  its  liability  to  the  conse- 
quences of  baukruptcy.  The  leasehold  premises,  there- 
fore, 
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ibre,  as  well  as  the  stock  in  trade,  were  liable  to  the 
partnership  debts,  and  became  vested  in  the  assignees  of 
the  bankrupts. 

On  the  other  side,  it  was  contended  that  the  widow 
and  son  of  the  testator  were  entitled,  under  the  will, 
to  the  use  and  occupation  only  of  the  leasehold  premises 
during  the  continuance  of  the  partnership;  that  the 
trust  for  sale  took  effect  either  upon  the  execution  of 
the  agreement  of  the  13tli  of  May  1830,  or  upon  the 
bankruptcy  of  the  partners,  and  that  in  either  case  the 
gift  over  would  be  established  in  favour  of  the  younger 
children.  It  had  beea  expressly  decided,  that  a  testator 
was  at  liberty  to  direci  his  trade  to  be  carried  on  after 
his  death  with  a  particular  portion  of  his  property,  and 
that  in  such  case  his  general  assets,  beyond  the  fund 
set  apart  for  that  purpose,  would  not  be  liable  to  the 
debts  of  the  concern.     Ex  parte  Garland,  (a) 

Mr.  Pemberton  and  Mr.  Bethelly  for  the  assignees. 

Mr.  Weld^  for  the  younger  children. 

Mr.  Barber^  for  the  trustees. 


)]9 
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Thompson 

V. 

Andkxws. 


The  Master  of  the  Rolls. 

There  is  here  no  gift  of  the  premises  to  the  wife  and 
son,  other  than  for  their  occupation  so  long  as  they 
shall  carry  on  the  testator's  trade ;  and  the  case  of  ex 
parte  Garland  has  decided  that  a  testator's  property  is 
liable  only  to  the  extent  to  which  he  has  directed  it  to 
be  embarked  in  his  trade.  The  gift  over  will  therefore 
take  effect ;  but  the  assignees  will  be  entitled,  in  right  of 
the  bankrupts,  to  their  interests  under  the  trust  for  sale. 

(a)  IOFm.  110. 
I  4 
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ifi^^'  FENNER  V.  AGUTTER. 

In  a  case  of  ^I^HIS  cause  came  on  for  argument  upon  cross  sets  of 

■*J!P?°V°  -*•    exceptions  to  the  Master's  reports. 

Master  had 

was  in  his*  '  Th®  particular  circumstances  out  of  which  the  ques- 

roind  impos-     ^Jqhs  arffued  upon  the  exceptions  arose,  are  fully  stated 

sible  to  arrive    .      ,     .    , 

at  that  degree  in  the  judgment 

of  certainty 

which  he  was 

anxious  to  Mr.  Bickersteth  for  the  Plaintiff's  exceptions. 

obtain,  the 

Court  allowed 

an  exception         Mr.  Petttberton  and  Mr.  T.  Parker  for  the  Defendant's 

to  his  report 

uoon  reason-    exceptions. 

anle  presump* 

tioo.  


1835.  ^^  Master  of  the  Rolls. 

Feb,  12. 

In  or  about  the  year  1809,  a  connection  in  business 
took  place  between  the  Plaintiff,  who  w^as  a  tanner,  and 
Mr.  James  Agutter^  the  testator  of  the  Defendant  Grace 
Agtdter^  who  was  acurrier,and  such  connection  continued 
between  them  until  the  death  of  Mr.  James  Agutter^  in 
1825.  The  transactions  between  the  Plaintiff  and  Mr. 
James  Agutter  were  not  confined  to  their  regular  busi- 
ness, but  these  persons  were  mutually  in  the  habit  of 
accommodating  each  other  with  their  acceptances ;  and 
Mr.  Aguiter  having  entered  into  partnership  with  his 
nephew,  Mr.  James  Hopkins^  the  Plaintiff  in  like  man- 
ner accommodated  with  his  acceptances  the  partnership 
firm  of  Agidter  and  Hopkins^  and  also  Mr.  James  Hop^ 
kins  individually. 

The 
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The  present  bill  was  filed  by  the  Plaintiff  for  an  ac- 
coant  of  all  those  dealings  and  transactions^  and  on  the 
24th  February  1829,  a  decree  was  made  referring  it  to 
the  Master  to  take  the  accounts,  with  a  direction  that  he 
should  not  disturb  any  account  between  the  parties  which 
he  should  find  to  have  been  settled. 


18Sd. 


The  Master,  by  his  report,  states,  that  he  finds  that  an 
account  was  settled  between  the  parties  on  the  5th 
October  1815,  and  that  a  new  account  was  opened 
between  the  parties  on  the  10th  oi  April  1821,  and  that 
such  new  account  was  also  settled  between  the  parties. 
But  he  finds  from  an  account  current  appearing  in  the 
books  of  the  Plaintiff,  that  the  Plaintiff*  between  the  17th 
of  October  1815,  and  the  10th  April  1821,  paid  and 
advanced  various  sums  of  money,  and  sold  and  delivered 
goods  and  merchandize  to  and  for  the  use  and  on 
account  of  the  said  James  Agidter^  amonnting  to  the  sum 
of  31,448/.  175.  6^.,  which  with  interest  at  the  rate  of  5 
per  cent,  to  the  date  of  his  report,  he  computes  to 
amount  to  the  sum  of  54,056/.  65.  Sd. :  and  he  also  finds 
from  the  said  account  current,  that  between  the  24th 
October  1815,  and  the  10th  April  1821,  the  said  James 
Agutter  paid  various  sums  of  money  to  and  for  the  use 
and  on  account  of  the  said  Plaintiff,  amounting  to  the 
sum  of  29,440/.  45.  4i/.  which  with  interest  at  the  like 
rate  of  5  per  cent  he  finds  to  amount  to  51,278/.  O5.  Bd.^ 
which  being  deducted  from  the  sum  of  54,056/.  6s.  S<d. 
leaves  the  sum  of  2778/.  65.  6cL  which  he  finds  to  be  due 
from  the  estate  of  the  said  James  Agutter  to  the  said 
Plaintiff. 


The  Master  however  has  made  a  note  in  writing,  by 
which  he  states,  that  it  is,  to  his  mind,  impossible  to  ar- 
rive at  that  degree  of  certainty  upon  the  evidence  in  the 

casei 
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case,  which  he  was  anxious  to  act  upon.     To  this  report 
exceptions  have  been  taken  by  both  parties. 

The  Defendants  by  their  first  exception  do,  in  effect, 
insist,  that  on  the  7th  April  1821,  when  two  agreements 
are  stated  by  the  Master  to  have  been  come  to  between 
the  Plaintiff  and  Mr.  Agutter^  in  respect  of  matters  in 
which  Mr.  James  Hopkins  was  implicated,  and  when  a 
bill  of  exchange  for  415/.  3s.  S^.  was  given  by  Mr. 
Agutter  to  the  Plaintiff  as  the  balance  due  in  accordance 
with  their  agreement,  there  remained  notliing  whatever 
due  from  Mr.  Agutter  to  the  Plaintiff  on  any  other 
account. 


In  order  to  support  the  conclusion  of  the  Master  it  is 
contended  for  the  Plaintiff  that  although  upon  many  or 
most  occasions,  Mr  Agutter  did  pay  at  or  about  the 
time  when  goods  were  sold  to  him  by  the  Plaintiff,  the 
precise  sum  due  on  particular  parcels  of  goods ;  yet  his 
practice  in  that  respect  was  not  uniform,  and  tliat  it  is 
to  be  inferred  that  the  balance  found  due  by  the  Master 
was  left  unpaid  to  the  Plaintiff  in  respect  of  goods  sold 
to  him.  It  is  manifest  from  particular  statements  of 
accounts  which  were  before  the  Master,  and  are  to  be 
found  in  the  correspondence  which  is  in  evidence,  that 
the  payment  for  goods  was  frequently  mixed  with  accom- 
modation bill  transactions,  and  very  few  bills  are  intro- 
duced into  the  account  current  upon  which  the  Master 
has  proceeded,  and  it  is  therefore  no  matter  of  surprise 
that  the  Master  felt  the  difficulty  which  he  has  expressed 
in  coming  to  any  certain  conclusion. 

The  correspondence  referred  to  consists  for  the  most 
part  of  letters  written  from  time  to  time  by  Mr.  Agutter 
to  the  Plaintiff,  with  some  few  letters  from  the  plain* 

tiff 
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tiff  to  Mr.  Agtdter^  all  which  were  produced  by  the  1833. 
Plaiotifl^  and  I  am  not  aware  of  any  better  way  to  arrive 
at  the  truth  in  this  case,  than  by  examining  the  language 
of  the  correspondence  for  the  purpose  of  seeing  whether 
it  is  consistent  with  the  notion  that  a  balance  in  respect 
of  goods  was,  from  time  to  time,  between  the  17th 
October  1815,  and  10th  April  1821,  due  from  Mr. 
Agutter  to  the  Plaintiff,  gradually  increasing  to  the  large 
amount  stated  by  the  Master. 

For  the  Plaintiff  it  is  said,  that  by  a  letter  written  by 
him  to  Mr.  Agutter^  dated  the  13th  of  October  1821,  he 
states  that  he  was  determined  to  go  through  the  accounts 
and  to  close  all ;  and  that  Mr.  Agutter  by  his  answer, 
dated  the  15th  of  the  same  month,  stated  his  wish  to  go 
over  the  account,  thereby  admitting  an  unsettled  account, 
but  added,  **  I  think  you  will  find  one  account  paid 
twice,  and  that  you  owe  me  a  balance.''  Mr.  Agutter 
by  a  previous  letter  to  the  Plaintiff,  dated  the  3d  of 
August  1821,  had  used  the  following  expressions :  *^  You 
have  for  upwards  of  six  months  promised  me  you  would 
send  me  all  my  acceptances ;  our  lives  are  uncertain,  and 
if  these  bills  are  not  given  up,  it  may  cause  some  dispute 
to  those  that  come  after  us."  It  is  plain,  that  it  is  to 
this  account  of  acceptances  that  the  Plaintiff  refers  in 
his  letter  of  the  3d  of  August  1821,  as  he  adds  there  to 
his  determination  to  go  through  the  accounts,  '*  I  am 
quite  of  your  mind  that  life  is  very  uncertain  with  us; " 
and  in  a  prior  part  of  that  letter  he  says,  '*  as  to  giving 
up  bills  and  saying  all  is  right  between  us,  I  cannot, 
until  I  can  see  to  the  settlement."  It  is  evident,  there- 
fore, that  the  Plaintiff,  when  he  speaks  of  accounts, 
means  the  accounts  of  accommodation  transactions,  and 
has  no  reference  to  any  unsettled  account  of  goods 
delivered,  and  that  the  fair  inference  from  these  par* 
ticular  letters  is  against  the  inference  of  any  increasing 

debt 
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debt  from  Mr.  AguUer  to  the  Plaintiff.  I  have  read 
every  word  of  this  most  voluminous  correspondence,  and 
my  conclusion  is,  that  the  language  of  this  correspond- 
ence  is  altogether  inconsistent  with  the  Master's  notion, 
that  goods  continued  unpaid  for,  between  the  periods 
which  he  has  stated,  to  the  amount  of  the  balance  which 
he  has  found  to  be  due. 


The  letters  in  the  correspondence,  to  which  I  mor^ 
particularly  refer,  are  numbered  in  the  copy  of  cor- 
respondence as  follows:  —  No.  6,  22,  23,  24,  38,  38, 
40,  47,  52,  5S^  63,  64,  65,  148,  82,  128,  87,  92,  93, 
94,  98,  108,  157,  133,  142. 

(His  Honor  proceeded  to  read  passages  from  the 
several  letters-  referred  to,  making  his  comments  upon 
each^  and  then  continaed  as  follows :  — ) 


In  addition  to  the  inferences  arising  from  these 
several  letters  it  is  to  be  observed,  that  on  the  opening 
of  che  new  account  in  the  Plaintiff's  books  on  the  10th 
of  AprU  1891,  there  is  no  statement  of  any  balance 
remaining  due  on  the  former  account.  This  new 
account  is  in  consequence  of  the  two  agreements  which 
settled  all  the  transactions  l)etween  the  Plaintiff  and 
Mr.  AgulttTf  in  which  James  Hopkins  was  implicated. 
The  new  account  has  no  reference  to  James  Hopkins^ 
and  it  is  diflScult  to  understand  why  a  new  account 
between  the  Plaintiff  and  Mr.  Agutter  should  be  opened, 
because  a  distinct  account,  with  respect  to  James 
Hopkins^  had  been  then  settled,  if  there  remained  a 
long  unsettled  account  between  the  Plaintiff  and  Mr. 
Agutter.  The  reasonable  inference  is,  that  the  new 
account  was  opened  because  the  old  account  was  closed, 
and  that  the  only  unsettled  account  between  the  parties 
was  the  account  of  transactions  in  which  Hopkins  was 

implicated, 


CASES  IN  CHANCERY.  125 

implicated,  and  which  was  arranged  by  the  two  agree-        1888. 
ments'  then  concluded. 

Upon  the  whole,  although  I  admit  with  the  Master 
that  it  is  not  possible  in  this  case  to  arrive  at  absolute 
certainty,  yet  the  reasonable  presumptions  are  sufficiently 
forcible  to  satisfy  my  mind  that  no  balance  remained 
due  on  the  1 0th  of  April  IS21^  in  respect  of  transactions 
between  that  day  and  the  17th  of  October  1815,  and 
the  exception  of  the  Defendants  in  that  respect  to  the 
Master's  report  must  be  allowed* 


^26  CASES  IN  CHANCERY 

1882. 


^8J2.  BETWEEN 

Z)«.  17. 18.  * 

,855'.        JAMES   WILSON  and  MARGARET   his  Wife, 
Fa.  18.  WILLIAM  CRAWFORD  and  JANE  bis  Wife, 

STEPHEN  ROWAN  CRAWFORD,  JOHN 
BUTE  CRAWFORD,  and  AGNES  CRAW- 
FORD, .  -  -  -    Plaintiffs; 

AND 

• 

THOMAS  WILSON  (since  deceased),  SAMUEL 
MARRY  AT  (since  deceased),  JOSEPH  MAR- 
RYAT  the  Younger,  JANE  TUCKER  CRAW- 
FORD, JAMES  CRAWFORD,  and  JOSEPH 
TUCKER  CRAWFORD,  the  three  last  named 
Defendants  being  out  of  the  Jurisdiction  of  the 
Court,  ....    Defendants. 

By  Bill  qfReoivoTi 

BETWEEN 

The  SAME,  ...    PIainti£&; 

AND 

THOMAS  WILSON  (since  deceased),  HENRY 
CHAWNER,  JOSEPH  MARRYAT  the  Younger, 
and  the  said  JANE  TUCKER  CRAWFORD, 
JAMES  CRAWFORD,  and  JOSEPH  TUCKER 
CRAWFORD,  out  of  the  Jurisdiction  of  the  Court, 

Defendants. 

^  Bill  ^Revivor  and  Supplement, 

BETWEEN 

The  SAME,  ...      Plaintiffs ; 

AND 

AMBROSE  MOORE,  FLETCHER  WILSON, 
MELVILL   WILSON,   JOSEPH  MARRYAT 

the 
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the    Younger,    HENRY    CHAWNER,   JAMES        1832. 
CRAWFORD,      JANE     TUCKER      CRAW-     '^— ^--^ 
FORD,  JOSEPH  TUCKER  CRAWFORD,  and 
WILLIAM  BENNETT,  the  three  last  named  De- 
fendants being  out  of  the  Jurisdiction  of  the  Court, 

Defendants. 

^■^HE  original  bill  was  filed  by  the  younger  children  The  coni- 

-*    of  the  testator,  John  Cramfordy   who  were  pecu-  J^"^^°'; 

niary  legatees  under  his  will,  which  was  made  in  the  of  executors, 

Scotch  form,  and  by  the  husbands  of  such  of  them  as,  g^JJJU  of**^ 

being  daughters,  were  married,  against   the  personal  attorney,  held 

representatives  of  Joseph  Marryat  the  elder,  deceased,  \^^  ^^  ^he 

Joseph  Marryat  the  youncer,  and  the  widow  and  three  testator's 
ij  r    1  1  -  ^   estate  for  the 

eldest  sons  of  the  testator,  who  were  executrix   and  amount  of 

executors  under  his  will,  and  who,  being  resident  in  'f^i"^"^^^ 
Scotland^  were  alleged  to  be  out  of  the  jurisdiction  of  of  such  estate, 
the  Court.     The  bill,  which  was  revived,  in  the  first  in-  Jl^j  applied"' 
stance,  for  the  purpose  of  bringing  the  representative  of  ty  the  dircc- 
Samuel  Marryat^  a  deceased  executor  of  Joseph  Marryat  executors  in 
the  elder,  before  the  Court,  prayed  that  the  Defendants,  Pj™*°'/^* 
the  representatives  of  Joseph  Marryat  the  elder,  and  the  from  the  lat- 
Defendant,  Joseph  Marryat  the  younger,  might  replace  ^"l?  ^"^ 
and  make  good  to  the  estate  of  the  testator,  John  Crawford,  commercial 
the  two  principal  sums  of  19,395/.  Navy  5  per  cent  An-  Sheir^rr»- 
nuities,  and  14,000/.  Irish  5  per  cent.  Bank  Annuities,  pondents  with 

and  the  sum  of  2078/.  105.  Sd.  cash,  and  that  the  same  ledge,  on  the 

sums   P*rtofthe 
correspond- 
entt,  that  the 
stock  was  part  of  the  testator's  assets. 
There  is  no  primary  liability  in  respect  of  breaches  of  trust,  all  parties  to  a 
breach  of  trust  being  equally  liable;  and  it  is  no  objection  to  a  suit  brought  by 
parties  seeking  relief  against  a  breach  of  trust,  that  one  of  the  Defendants  against 
whom  no  relief  is  prayed,  may  have  been  a  party  to  such  breach  of  trust. 

Where  a  ScoUh  sequestration  had  issued  against  a  testator's  heir,  and  it  was 
necessary  in  a  suit  to  have  the  testator's  real  representative  before  the  Ck>urt;  the 
trustee  under  the  sequestration,  who  was  named  as  a  Defendant  to  the^  suit,  and 
stated  to  be  out  of  the  jurisdiction,  was  held  to  be  a  sufficient  representative  of  the 
testator's  real  estate. 
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1888.       sums  of  stock  and  cash  might  be  applied  under  the  will 
of  the  testator  in  a  due  course  of  administration. 

The  testator,  by  his  will  dated  the  19th  of  April 
1811,  gave  to  his  wife  certain  property  absolutely,  and 
the  interest  for  life  in  all  other  his  property  real  and 
personal,  and  after  her  death  he  directed  his  real  or 
heritable  property  to  be  divided  between  his  sons,  in 
manner  therein  mentioned,  and  gave  certain  pecuniary 
legacies  to  the  Plaintiffs,  his  younger  children,  and 
made  all  his  sons  his  residuary  legatees,  and  appointed 
his  wife  Jane  Tucker  Crawford^  and  his  sons  James 
Crawford  J  Andrew  Crcemford  (who  died  in  1825  in- 
•  testate  and  insolvent),  and  Joseph  Tucker  Crawford^  his 
executrix  and  executors. 

The  testator  for  some  time  carried  on  the  business  of 
a  merchant  at  Port  Glasgow  and  in  Newfoundland^  in 
partnership  with  his  three  sons,  James^  Andrew^  and 
Joseph^  under  the  firm  of  John  Crawford  and  Co.  On 
the  16th  May  1810,  the  testator  retired  from  the  part- 
nership, and  the  business  was  subsequently  carried  on 
by  his  three  sons  under  the  same  firm ;  but  the  public 
notice  of  dissolution,  required  by  the  Scotch  law,  was  not 

given. 

* 

The  testator  died  on  the  3d  of  August  1813. 

Joseph  Marrj/at  the  elder,  who  was  in  partnership 
with  his  son  Joseph  Marryat  the  younger  (the  latter  of 
whom  had  little  or  no  personal  knowledge  of  the  trans- 
actions which  formed  the  subject  of  this  suit),  had  for 
some  years  previously  to  1813  been  the  correspondent 
and  agent  in  London  of  the  firm  of  John  Crawford  and 
Co.  He  had,  also,  during  the  same  period  been  the 
agent  of  the  testator  in  his  separate  capacity,  and  had 

in 


CASES  IN  CHANCERY. 


1S9 


in  that  character,  by  virtue  of  a  power  of  attorney,  oeen 
in  the  habit  of  receiving  the  dividends  on  the  two  sums 
of  stock  mentioned  in  the  prayer  of  the  bill,  which  were 
the  separate  property  of  the  testator ;  and  in  respect  of 
soch  dividends  the  firm  of  Marryat  and  son  kept  a 
separate  account  with  the  testator,  and  the  sum  of  cash 
mentioned  in  the  prayer  was  alleged  to  be  the  balance 
of  snch  separate  account. 

On  the  22d  of  October  18 IS,  Jamet  Crawford^  the 
eldest  son  of  the  testator,  remitted  to  Joseph  Marryat 
the  elder,  the  testator's  will,  with  a  request  that  he 
would  give  the  necessary  instructions  for  proving  it  in 
the  Court  of  the  Bishop  of  London.  Mr.  Marryat  ac- 
cordingly took  the  necessary  steps  for  procuring  probate 
of  the  will,  which  was  granted,  on  the  llih  of  Nao. 
1813,  to  James  Crfffrford^  Andrew  Crawford^  and  Jane 
J\uker  Crcta^ord^  the  widow.  Joseph^  who  was  at  that 
time  abroad,  did  not  prove  the  will. 

On  the  7th  of  Jamuzry  1814,  James  CravafordremxVtedi 
to  Joseph  Marryat  the  elder  two  powers  of  attorney, 
dated  on  that  day,  executed  by  the  widow,  and  the  two 
sons,  James  and  Andrew^  which  authorised  Joseph  Mar* 
tyat  the  elder,  not  only  to  receive  the  dividends,  but  to 
sell  the  sums  of  stock  before  mentioned;  but  in  the 
letter  oi  James  Crawford^  which  inclosed  the  powers  of 
attorney,  it  was  stated  that  they  were  sent  to  Mr.  Mar-' 
ryat^  to  enable  him  to  receive  the  dividends,  which  he 
was  requested  to  place  to  the  credit  of  the  testator's 
estate  with  Joseph  Marryat  and  Son. 


1892. 


On  the  19th  of  January  1814,  a  meeting  of  all  the 
members  of  the  family  of  John  Crawford^  the  testator, 
interested  under  his  will,  took  place  in  pursuance  of 
certain  directions  contained  in  the  will ;  at  which  meeting 

Vol.  I.  K  a  minute 
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18S2.  ft  minute  was  signed  by  all  the  parties  present,  whereby 
it  appeared  that  the  real  property  of  the  testator 
amounted  to  50,712/.,  and  the  personal  property  to 
40,092/. ;  and  it  was  agreed  that  James  Cnmfcrd  should 
take  the  management  of  the  testator's  estate,  as  acting 
executor. 

Messrs.  Marryat  and  Son  continued,  after  the  death 
of  the  testator,  to  be  the  correspondents  of  the  sons, 
trading  under  the  firm  of  John  Crawford  and  Co.,  and 
from  time  to  time  accepted  bills  drawn  on  them  in  the 
name  of  that  firm,  to  be  provided  for  by  remittances  in 
the  usual  course  of  commercial  agency. 

On  the  21st  of  March  1814,  Messrs.  Marryat  received 
a  letter,  signed  by  the  firm  of  John  Crawford  and  Co., 
who  had  extended  their  commercial  speculations  by  the 
establishment  of  a  house  at  Lisbon^  stating  that,  from 
the  conduct  of  the  Regency  of  Portugal,  they  had  been 
deprived  of  funds,  which  they  expected  from  thence, 
and  requesting  that  they  might  be  permitted  to  draw 
upon  Messrs.  Marryat  at  three  months  for  5000/. 
or  6000/. ;  and  this  permission  was  given  by  Messrs. 
Marryat. 

On  the  4th  of  May  1814,  Messrs.  Marryat  sent  their 
account  to  John  Crawford  smd  Co. ;  by  which  it  appeared 
that  the  balance  then  due  to  them,  taking  credit  for 
their  acceptances,  was  3188/.  95. 

About  this  time,  the  firfn  of  John  Crawford  and  Co. 
applied  to  Messrs.  Marryat  to  give  a  credit  to  their 
Lisbon  house ;  and  Messrs.  Marryat  having  complied 
with  that  request,  John  Crawford  and  Co.  expressed 
their  obligations  for  that  accommodation  by  a  letter  to 
Messrs.  Marryat,  dated  the  14th  of  iW!ry/ 1814. 

On 
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On  the  17th  of  May  1814,  John  Crcemford  and  Co.  1882. 
wrote  a  letter  to  Messrs.  Marryatj  giving  notice  that 
they  had  drawn  two  bills  for  2000/.  each  on  Messrs. 
Marryat^  and  requesting  them  to  sell  10,000/.  stock  in 
the  Irhh  or  'Naxy  Annuities,  as  they  should  think  best, 
and  to  hold  the  proceeds  at  their  disposal. 

On  the  21st  of  May  1814,  Messrs.  Mairryat  wrote  to 
John  Cra:wford  and  Co.,  stating  that  they  would  watch 
the  stock  market,  and  would  sell  the  10,000/.  at  the 
first  &vourable  opportunity ;  adding,  '^  With  respect  to 
the  proceeds,  the  more  regular  way  would  be  to  credit 
your  fether's  estate,  in  the  first  instance,  and  afterwards, 
to  transfer  to  your  account,  on  your  forwarding  to  us  an 
order  from  the  executors  to  do  so."  Messrs.  Marryat 
accordingly  sold  the  sum  of  10,000/.  Navy  5  per  cent. 
Annaities  for  a  sum  of  9711/.  65.,  and,  on  the  28th  of 
May  1814,  James  Cravoford  wrote  a  letter  to  Messrs. 
Marryat^  signed  by  him  as  acting  executor  for  his  father, 
requesting  them  to  transfer  the  9711/'  65.  to  the  account 
of  John  Crawford  and  Co. 

Between  this  time  and  the  23d  of  Naoember  1814, 
J(Jin  Crawford  and  Co.  continued  to  draw  largely  on 
Messrs.  Marryat  on  the  credit  of  their  account;  and,  on 
the  2dd  of  Naoember  1814,  John  Crawford  and  Co. 
wrote  a  letter  to  Messrs.  Marryaty  advising  them  of 
further  drafts  to  the  amount  of  5000/.,  and  adding  as 
follows :  —  **  Our  James  Crawford  expressed,  when  in 
London^  and  we  take  occasion  to  repeat,  that  it  is  not 
our  wish  that  you  should  be  brought  into  advance  on 
our  account;  and  therefore  trust  that  you  will  not  be 
delicate  in  selling  so  much  stock  as  will  replace  those 
sums  as  soon  as  you  require  them,  on  the  most  favour- 
able terms  current."  On  the  29th  of  Naoember  1814, 
Messrs.  Marryat  answered  the  last-mentioned  letter, 

K  2  cngflging 
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1882.  ^gaging  to  honour  the  bills  therein  referred  to,  and 
adding,  ^^  We  notice  jour  directions  respecting  the  sale 
of  stock,  which  confirm  those  yerbally  given  us  by  your 
Mr.  James  Crccmford  when  in  London ;  which  we  shall 
act  upon  whenever  a  favourable  opportunity  offers :  but 
the  price  has  been  hitherto  such  as  not  to  induce  us 
to  sell  from  choice ;  and  we  see  no  probability  of  our 
having  occasion  to  sell  from  any  other  motives.  We 
think  we  shall  best  consult  your  interests  in  letting  it 
stand  for  the  present."  On  the  11th  oi  February  1815, 
John  Crcmford  and  Co.  wrote  to  Messrs.  Marryatj 
stating  that  it  was  probable  they  should  have  occasion 
for  a  large  sum  in  the  next  month,  and  requesting  to 
know  whether  they  could  accept  their  bills  to  the  extent 
of  15,000/.,  at  two  or  three  months,  adding,  **  We  shall 
study  to  relieve  you,  either  from  our  own  funds,  which 
may  come  round,  or  by  sale  of  stock  to  suit  your 
convenience." 

On  the  15th  oi  February  1815,  Messrs.  Marryat  "wrote 
to  John  Cra*mford  apd  Co.,  noticing  their  application  as 
to  the  15,000/.,  and  engaging  to  honour  their  drafts, 
^*  being  well  assured  that  due  provision  would  be  made 
for  them." 

In  consequence  of  this  permission,  John  Crawford  and 
Co.  drew  bills  on  Messrs.  Marryatj  exceeding  the  sum 
of  15,000/.;  and,  on  the  21st  of  Ajpril  1815,  Messrs. 
Marryat  wrote  to  John  Crawford  and  Co.  in  the  follow- 
ing words : — "Our  engagements  foryour house  consider- 
ably exceed  the  limitations  we  gave;  but  we  have 
entered  into  them  with  confidence,  not  doubting  your 
punctual  reimbursement."  On  the  25th  of  April  1815, 
John  Craivford  and  Co.  wrote  to  Messrs.  Marryat  as 
follows: — "  We  have  been  particularly  accommodated 
by  the  engagements  you  have  come  under  for  us;  which 

will 
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will  be  punctually  reimbursed,   either  by  remittances        18S2. 
from  hence,  should  funds  come  into  our  hands,  or  by 
the  sale  of  stock,   although,  in  the  present  depressed 
state  of  the  public  securities,  that  would  be  attended 
with  considerable  sacrifice." 

On  the  6tfa  of  May  1815,  Messrs.  Marryat  inclosed 
to  John  Crcewford  and  Co.  their  account  up  to  the  30th 
ultimo,  making  a  balance  in  their  favour  of  1798922. 16s., 
after  giving  credit  for  the  9711^  65.;  and  also  the 
account  of  Messrs.  Marryat  with  the  father's  estate^ 
making  a  balance  due  from  them  of  1552/.  25.  6^ 
which  account  they  requested  might  be  delivered  over  to 
James  Crccwford^  asking  the  instructions  of  the  executors 
as  to  the  disposal  of  this  balance. 

In  this  last-mentioned  account,  Messrs.  Marryat  gave 
a  credit  to  the  father's  estate  for  the  971  !/•  65.,  and  for 
the  dividends  on  stock  which  they  had  received,  and 
debited  the  testator's  estate  with  the  same  sum  of  9711A 
65.,  as  transferred  by  them  to  John  Cravford  and  Co. 

On  the  15th  of  May  1815,  Messrs.  Marryat  wrote 
as  follows  to  John  Crawford  and  Co. :  —  ^'  Referring 
to  our  letters  of  this  date  to  your  Mr.  James  Crawford^ 
on  the  subject  of  the  sale  of  stock,  we  sincerely  regret 
the  unfavourable  circumstances  under  which  it  is  neces- 
sary to  dispose  of  it ;  at  the  same  time  we  must  observe, 
that  the  engagements  which  we  have  come  under  for  you 
were  made  relying  on  funds  being  in  hand  in  time  to 
provide  for  your  drafts,  and  that  we  have  made  our  own 
arrangements  accordingly,  or  we  should  have  been 
happy  to  have  given  further  accommodation  as  to  our 
reimbursements.  —  P.  S.  If  your  Mr.  James  Crcpirford 
thinks  the  war  on  the  Continent  likely  to  be  terminated 
in  a  few  months,  I  will  postpone  the  sale  of  the  stock, 
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as  far  as  can  be  done,   in  hopes  of  a  better  price 
for  it." 

On  the  same  day,  Messrs.  Marryat  wrote  a  letter  to 
James  Cranvford^  as  follows :  —  "  We  have  your  favour 
of  the  10th  instant,  desiring  us  to  transfer  the  balance 
of  our  account  with  your  late  Cither's  estate  to  the  credit 
of  John  Crawford  and  Co.  (which  has  been  done  accord- 
ingly), and  directing  us  to  effect  a  sale  of  the  whole  funded 
property,  and  credit  the  same  account  with  the  proceeds. 
The  Stock  Exchange  is  shut  to-day,  being  Whitsunday g 
nor  can  any  transfer  be  made  at  the  Bank  before  JTatrS' 
day :  we  propose,  therefore,  to  defer  till  that  day  giving 
our  directions  to  our  broker,  and  shall  be  very  happy  if 
any  favourable  circumstances,  in  the  interim,  should  have 
an  advantageous  impression  on  the  price.  The  last 
quoted  price  of  Irish  5  per  cents,  was  85,  on  this  day 
week.  Navy  5  per  cents,  were,  last  Saturday^  86^  and 
86|. — See  my  postscript  to  our  letter  of  this  date  to 
James  Crawford  and  Co." 


On  the  ]  9th  of  May  1815,  John  Crawford  and  Co.  wrote 
to  Messrs.  Marryat^  as  follows:  — **  We  have  received 
your  esteemed  favour  of  the  15th  instant,  also  covering 
one  of  the  same  date  to  our  James  Crawford.  The 
favourable  circumstances  alluded  to  in  our  letter,  respect- 
ing state  of  stock,  was  the  reported  disaffection  of  the 
French  people  to  the  French  government,  and  which 
might  enable  the  allies  to  make  an  easy  conquest,  and 
produce  an  immediate  and  favourable  effect  on  the 
funds.  We  should  be  very  sorry,  however,  that  our 
drafts  interfered  with  your  own  arrangements,  and  beg 
you  may  not  delay  the  sale  of  the  stock.  When  we 
drew  upon  you,  we  had  confident  expectations  that 
funds  from  our  own  business  would  have  come  round  to 
meet  these  bills.    In  this,  however,  we  were  disappointed, 

and 
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and  were  obliged  to  have  recourse  to  this  way  of  reim* 
bursement  We  took  occasion  to  hint  to  you  that  our 
demands  might  require  your  further  assistance,  to  the 
extent  of  8000/.  or  10,000/.  The  salvage,  repairs,  and 
oatfit  of  our  two  vessels  at  Bermuda  falling  due,  at  the 
Old  of  the  present  week,  in  a  bill  of  5000/.,  and  some 
other  payments  to  make,  and  our  remittances  at  this 
early  season  being  still  very  slender,  have  taken  the 
liberty  to  pass  our  drafts  on  you  through  our  bankers,  at 
3,  4,  and  5  months,  for  10,000/.,  as  noted  at  foot,  to  which 
we  crave  your  acceptance,  and  may  rely  on  our  punc- 
tual attention  to  fill  your  hands  in  sufficient  time  with 
remittances." 


i88£. 


On  the  23d  of  May  1815,  Messrs.  il£zrrya/  wrote  to 
John  Crcewfbrd  and  Co.,  promising  to  accept  their  furthec 
drafts  for  10,000/.,  but  complaining  of  their  drawing  so 
largely  without  previous  advice. 


On  the  19th  of  Jt^  18 15,  Messrs.  Mar/^a/  wrote  Xxyjohn 
Crawford  and  Co.  as  follows :  -^  ^'  Since  our  last  of  the 
3d  in^t.,  we  have  none  of  your  favours  to  acknowledge. 
We  now  advise  you  that  our  broker  has  at  length  suc- 
ceeded in  selling  5000/.  of  the  Irish  5  per  cents,  at  85^, 
which  have  been  this  day  transferred;  and  you  are  cre- 
dited, after  deducting  brokerage  and  transfer,  4256/.  25. 6d. 
On  the  6th  inst  we  also  credited  you  for  proceeds  of 
9395/.  Navy  5  per  cents,  at  86^,  less  brokerage, 
8091/.  85.  9cf.  On  the  8th  inst,  for  a  half  year's  dividend 
thereon,  211/.  75.  9d.  We  will  thank  you  to  procure 
and  forward  us  a  letter  from  the  late  Mr.  Crceooford^s 
executors,  confirming  the  above,  as  well  as  our  having 
credited  you  the  dividends  on  Irish  5  per  cents.,  as 
advised  in  ours  of  28th  ult.,  315/.  We  shall  advise  you 
as  to  any  further  sales  of  the  Irish  stock  when  effected ; 
but  there  is  no  description  of  funded  property  which  is 
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so  difficult  to  realise,    from  the  want  of  a  regular 
market." 

On  the  20th  of  July  1815,  Messrs.  Marryai  wrote  to 
John  Crawford  and  Co.  as  follows :  —  "  We  have  to  in- 
form you  that  5000L  more  of  the  Irish  5  per  cents,  have 
been  sold  at  S5l ;  in  our  next  we  hope  to  advise  the  sale 
of  the  remaining  4000/.'' 

On  the  21st  of  July  1815,  Messrs.  Marryai  wrote  to 
Jokn  Crawford  and  Co.  as  follows :  —  **  The  remaining 
4000/.  Irish  5  per  cents,  are  sold  at  85^,  which  will  pro- 
duce, less  brokerage,  3415/.  The  5000/.  advised  yes- 
terday produced  4256/.  2s.  6d. ;  and  you  will  oblige  us  by 

sending  a   letter  from   tlie  executors    confirming  the 
transfer  of  these  sums  to  your  account." 

On  the  15th  of  August  1815,  Messrs.  Marryai  wrote  to 
John  Craw/brd  and  Co.  a  letter  which  contained  the  fol- 
lowing postscript :  —  '<  Since  closing  our  letter,  we  have, 
in  consequence  of  Mr.  Forster^s  advising  a  bill  for  1000/., 
referred  to  the  three  accounts,  and  find  this  will  make 
us  in  advance  about  11,000/.;  but  this  must  be  consi- 
dered as  the  limit,  and  we  request  there  may  be  an  un- 
derstanding to  this  efiect  between  you  and  your  esta- 
blishment at  Portugal ;  for,  particularly  at  this  moment, 
we,  like  all  other  merchants,  wish  that  the  amount  of 
our  acceptances  should  be  as  confined  as  possible/' 

On  the  29th  of  August  1815,  James  Cra'oford  wrote  to 
Joseph  Marryai  the  elder  the  following  letter :  —  "  On 
my  return  here  yesterday,  I  found  your  very  esteemed 
letters  up  to  the  15th  inst.;  their  contents  have  been 
duly  observed,  and  all  the  entries  are  made  in  con- 
formity. I  am  concerned  our  accounts  should  have 
occasioned  the  writing  the  postscript  to  the  last  letter. 

I  am 
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I  am  now  directing  oar  friends  in  Portugal  to  use  every 
exertion  to  replace  their  drafts.  The  LUban  firm  wrote 
they  have  remitted  for  the  bill  returned  under  protest  for 
750{.9  and  have  no  doubt  yon  shall  soon  have  other  con- 
sideraUe  remittances*  They  have  prospects  of  very 
handsome  consignments  of  fish  now  on  the  way,  and 
may  require  to  draw  for  something  to  account  on  arrivaL 
These,  I  hope,  it  may  not  be  inconvenient  for  you  to 
accept;  meanwhile  I  have  requested  payment  of  some 
monies  lent  out  in  this  quarter  on  heritable  security 
and,  as  soon  as  I  can  touch,  will  send  it  to  you,  with 
whatever  other  sums  from  abroad  come  into  my 
hands.  I  think  it  necessary,  however,  to  explain  toyou, 
who  have  been  so  liberal  with  us,  that  our  house  is  pos- 
sessed of  real  proper^,  unincumbered  with  debt,  to  the 
amount  of  90,000/.;  that  we  have  discontinued  any  bu- 
siness for  our  own  account,  keq)ing  merely  the  shipping, 
which  are  at  this  season  loading  on  consignments." 


The  commercial  connection  between  Messrs.  Marryat 
and  JoAn  Cnmford  and  Co.  continued  until  the  latter 
became  bankrupts,  in  February  1826;  when  the  debt  due 
fit>m  them  to  Messrs.  Marryat  amounted  to  upwards  of 
20,000/.,  after  giving  them  credit  for  the  produce  of  the 
stock.  A  sequestration,  in  the  Scotch  form,  issued  against 
them,  and  WUUam  Bennett  was  duly  appointed  trustee 
under  the  sequestration,  and  in  that  character  acquired 
the  legal  interest  in  the  testator's  real  estates ;  which,  by  a 
decree  of  the  Court  of  Session  in  Scotland^  affirmed  upon 
appeal  by  the  House  of  Lords,  were  adjudged  to  be  sold 
by  Bennett^  and  were  declared  to  be  in  the  first  place 
applicable  to  the  payment  of  the  unsatisfied  debts  of  the 
testator,  which  were  stated  to  exceed  the  value  of  the 
estates. 


The  widow  of  the  testator  proved  under  the  seques- 
tration, as  a  creditor  of  John  Craved  and  Co.,  for  the 

amount 
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amount  of  the  stock  sold,  and  received  a  dividend  of 
Ss.  4td.  in  the  pound. 

'  The  cause  first  came  on  to  be  heard  before  the  Master 
of  the  Rolls,  on  the  17th  of  March  1829 ;  when  an  objec- 
tion was  taken  that  the  widow  of  the  testator,  who  was  his 
sole  solvent  representative,  was  not  actually  before  the 
Court,  but  merely  named  as  a  defendant,  and  stated  to 
be  out  of  the  jurisdiction*  The  Master  of  the  Rolls 
being  of  opinion  that,  if  the  claim  of  the  Plaintiffs  suc- 
ceeded the  amount  recovered  by  them  must  be  applied 
in  a  due  course  of  administration,  and  that  the  executrix 
was  therefore  to  be  considered  as  an  active,  and  not  as  a 
passive  party,  allowed  the  cause  to  stand  over,  with 
liberty  to  amend  by  adding  parties. 

« 

'  A  bill  of  revivor  and  supplement  was  afterwards  filed, 
the  revivor  becoming  necessary  upon  the  death  of 
Thomas  Wilson^  the  surviving  executor  of  Joseph  Mar^ 
tyat  the  elder,  in  order  to  bring  the  representatives  of 
the  former  before  the  Court.  The  supplemental  part 
of  this  bill  stated  the  proceedings  in  Scotland  under  the 
sequestration,  and  in  relation  to  the  administration  of 
the  assets  of  the  testator  John  Crawford^  and  the  pro- 
ceedings in  the  House  of  Lords  upon  the  appeal  from 
the  decision  of  the  Court  of  Session.  It  charged  that 
Jane  Tucker  Crcemford  and  Joseph  Tucker  Craisiford  were 
still  out  of  the  jurisdiction  of  the  Court,  and  that  Jane 
Tucker  Crcnrford  was  in  collusion  with  the  Defendants, 
and  refused  to  institute  proceedings  against  them  for  the 
purpose  of  compelling  the  replacement  of  the  sums  of 
stock  in  question.  William  Bennett^  the  trustee  under 
the  sequestration,  was  named  as  a  Defendant,  and  stated 
to  be  out  of  the  jurisdiction  of  the  Court. 

To  thb  bill  James  Cratg^^  appeared,  and  Jane  Tucker 
Ga^irford  appeared,   and   put  in  an   answer,  whereby 

she 
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she  denied  collusion,   but  admitted  that  she  had  not       .1832. 
instituted  any  proceedings  against  the  Defendants  for 
the  purpose  of  compelling  the  re-investment  of  the  sums 
of  stock  in  question,  though  she  had  been  requested  to 
do  so. 

Mr*  PemberUm  and  Mr.  Stuart  for  the  Plaintiffi. 

The  estate  of  Manyat  and  Son  is  clearly  answerable 
for  the  value  of  the  stock  sold  out  by  that  firm  without 
due  authority,  and  with  the  full  knowledge  that  the  stock 
was  the  property  of  the  testator.  The  general  principle 
upon  which  this  liability  rests  is,  that  a  person  who 
deals  with  an  executor  in  respect  of  property  which  he 
knows  to  be  part  of  the  assets  of  the  testator,  and  which 
he  receives  with  notice,  direct  or  implied,  that  such  pro- 
perty is  applied  to  the  private  purposes  of  the  executor, 
cannot  hold  money  so  possessed  against  creditors  or  ge- 
neral legatees  under  the  will.  Hill  v.  Simpson  (a)  es- 
tablbhes  this  principle  in  favour  of  general  legatees.  In 
IS^Leod  V.  Drummond  (i),  Sir  William  Grant  would  not 
extend  the  principle  to  the  case  of  an  executor  claiming  to 
follow  assets  pledged  by  his  co-executors  in  the  hands  of 
a  banker ;  but  that  decision  has  never  been  deemed  satis- 
fiictory,  although  it  was  afiirmed  upon  appeal  on  the 
ground  of  certun  special  circumstances  in  the  case; 
and  the  language  of  Lord  Eldon,  in  his  judgment  upon 
that  appeal,  is  certainly  strong  to  show  his  opinion  in 
respect  of  the  general  right  of  all  legatees,  whether  pe- 
cuniary, specific,  or  residuary,  to  follow  the  assets  of  the 
testator,  where  they  have  been  misapplied  by  the  exe- 
cutor (c).  **  The  case  of  a  residuary  legatee,''  says  his 
Lordship,  ^*  is  stronger  than  that  of  a  pecuniary  legatee. 
If  it  is  wrong,  as  against  a  creditor,  for  the  executor  to 

apply 

(a)  7  r«,  15S.        (4)  14  Ves.  555.  17  Vei.  1 52.        (c)  1 7  Fer.  169. 
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apply  the  fund  in  payment  of  his  own  debt,  why  is  it  not 
equally  wrong,  both  in  law  and  equity,  to  allow  a  third 
person  wilfully  and  fraudulently  to  take  from  the  execu- 
tor that  money,  which  in  his  hands  the  residuary  legatee 
can  call  for,  as  the  specific  property  of  the  testator  ? " 
In  Keane  ▼•  Robarts  (a),  this  principle  is  established  upon 
grounds  which  are  directly  applicable  to  the  circum- 
stances of  this  case,  and  which  leave  no  doubt  as  to  the 
liability  of  the  Defendants. 


In  Watkins  v.  Cheek  {b)  it  is  laid  down  that,  if  the  nature 
of  the  transaction  afibrds  intrinsic  evidence  that  an  execu- 
tor, in  a  mortgage  or  sale,  is  not  acting  in  the  execution 
of  his  duty,  but  is  committing  a  breach  of  trust,  the 
mortgagee  or  purchaser,  being  a  party  to  the  breach 
of  trust,  does  not  hold  the  property  discharged  from  the 
trust,  but  equally  subject  to  the  payment  of  debts  and 
legacies  as  it  would  have  been  in  the  hands  of  the  execu- 
tors. Here,  there  is  not  only  intrinsic  evidence,  from  the 
nature  of  the  transaction,  that  the  executor  was  com- 
mitting a  breach  of  trust,  when  he  diverted  the  applica- 
cation  of  the  trust  fund  to  the  payment  of  his  own  debts, 
but  that  intrinsic  evidence  is  confirmed  by  the  corres- 
pondence which  fixes  Mr.  Marryat  the  eider  with  the 
knowledge  of  the  misapplication  of  tlie  fund,  and  con- 
sequently renders  him  a  party  to  the  breach  of  trust. 


Mr.  Bickersteth  for  the  representatives  of  the  surviv- 
ing executor  of  Joseph  Manyat  the  elder. 

The  objection  for  want  of  parties,  which  applied  to  the 
original  bill,  is  equally  applicable  to  the  suit  in  its  present 
form,  for  there  is  no  party  before  the  Court  represent- 
ing the  real  estate  of  the  testator;  and  if  ever  there  was 
a  suit  in  which  a  Defendant  was  justified  in  resorting  to 

every 
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every  legal  means  of  protection,  he  has  a  right  to  do  so  )8SS; 
in  a  case  where  the  Plaintiffs  are  seeking  to  indenmiiy 
themselves  for  a  loss  occasioned  by  their  own  brother,  at 
the  expense  of  the  estate  of  Mr.  Martyat^  who,  through- 
out these  transactions,  acted  with  the  most  perfect  good 
fiiith  and  liberality.  This  is  a  suit  instituted  by  legatees 
against  persons  alleged  by  them  to  be  debtors  to  the 
estate  of  John  Crcewfbrd^  without  bringing  before  the 
Court  the  persons  who  are  to  administer  that  estate. 
BennM  is  the  representative  of  the  testator's  real  estate; 
he  is  therefore  an  indispensable  party  to  the  suit^  and  being 
out  of  the  jurisdicti<m  of  the  Courts  he  is  not,  for  the  pur- 
poses of  this  suit,  a  party.  The  Court  has,  in  the  first 
place,  no  means  of  satisfying  itself  that  the  Plaintifis  have 
any  interest;  and  supposing  them  to  have  a  claim,  the 
suit  is  so  framed,  that  it  is  impossible  for  the  Court  to 
make  a  decree  against  the  parties  who  are  primarily 
liable.  No  relief  is  prayed  against  Jane  Tucker  Qxpoh 
Jbrd:  she  is  alleged,  indeed,  in  the  bill  to  have  colluded 
with  Marryatj  and  refused  to  sue;  and  by  her  answer  she 
denies  that  she  colluded,  but  admits  that  she  refused  to 
sue.  If  any  breach  of  trust  has  been  committed,  she  is 
the  party  who  authorised  it  by  executing  the  power  of 
attorney:  she  is  the  party  primarily  liable;  yet  no  re- 
lief is  prayed,  nor  can  any  decree  be  made  against  her. 

The  Master  of  the  Rolls. 

I  must  undoubtedly  be  satisfied  that  all  the  necessary 
parties  for  administering  the  testator's  estate  are  before 
the  Court;  for  I  cannot  assume  that  these  Plaintifis  have 
an  interest.  If  they  have  been  satisfied  aliunde^  they 
have  no  interest;  and  they  can  only  shew  that  they  have 
not  ..been  satisfied  by  bringing  before  the  Court  the 
parties  who  have  the  legal  right  to  administer,  and  are 
capable  of  shewing  the  state  of,  the  testator's  property. 

I  will 
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frame  of  the  suit 


Wiiiaox 

r. 
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On  the  following  day  his  Honor  delivered  his  opinion 
upon  this  point  to  the  following  effect :  — 

A  question  has  been  madei  whether  this  suit  is  so 
framed  in  respect  of  the  parties  brought  before  the 
Court,  that  the  Court  can  proceed  to  consider  the  ques- 
tions raised  by  the  bill;  and  I  am  of  opinion  that  the  suit 
18  well  framed  for  that  purpose.  The  bill  is  filed  by 
legatees  under  the  will  of  the  testator,  Jclhn  Crawford^ 
against  persons  alleged  to  be  debtors  to  the  estate  of  the 
testator.  Mrs.  Cras^ford^  the  personal  representative  of 
the  testator,  refiises  to  concur  in  this  suit ;  and,  where  the 
personal  representative  of  a  testator  refuses  to  sue,  any 
person  beneficially  interested  in  the  assets  has  a  right  to 
institute  a  suit  in  respect  of  such  assets.  The  defendants 
being  alleged  to  be  debtors  to  the  testator's  estate,  the 
claims  of  the  Plaintiffs  upon  the  assets,  if  established,  must 
be  satisfied  in  a  due  course  of  administration ;  the  question 
is,  therefore,  whether  there  are  before  the  Court  the  neces^ 
sary  parties  for  the  due  administration  of  the  testator's 
estate.  I  have  read  the  proceedings  in  the  Scotch  suit ;  and 
it  appears  to  me  that  Betinettj  who  is  made  a  Defendant,  is 
now  the  person  in  whom  the  real  estate  is  vested.  There 
is,  consequently,  the  proper  person  before  the  Court  in 
respect  of  the  administration  of  that  part  of  the  estate. 
With  respect  to  the  personal  estate,  there  are  the  execu- 
tor, one  of  the  sons  who  has  become  bankrupt,  and  the 
widow,  the  executrix,  who  is  not  a  bankrupt,  but  who 
proved  against  the  son's  estate  under  the  sequestration. 
All  the  proper  parties,  therefore,  are  before  the  Court. 
It  has  been  said  that  no  decree  can  be  made,  in  this 
suit,  against  the  representatives  of  Mr.  Manryat^  since  the 
party  primarily  liable  is  a  Defendant,  against  whom  no 

relief 
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relief  is  prayed;  but  it  is  a  misapprehension  to  suppose 
that  any  persons  concerned  in  a  breach  of  trust  are 
primarily  liable.  All  parties  to  a  breach  of  trust  are 
equally  liable,  and  if  the  Court  should  be  of  opinion  that 
the  widow  has  been  guilty  of  a  breach  of  trust,  ^though 
there  is  nothing,  so  far  as  the  case  has  proceeded,  to 
induce  the  Court  to  come  to  that  conclusion  —  the  de- 
cree would  be  as  much  against  her  as  against  the  re- 
presentatives  of  Mr.  Marryat ;  but  the  Plaintiils  have 
a  right  to  proceed  against  such  of  them  as  they  think 
fit  The  Court  must  therefore  proceed  to  the  consider* 
ation  of  the  questions  raised  by  this  bill. 


The  argument  was  accordingly  continued. 


Mr.  Bickersteihj  Mr.  Tinney^  Mr.  Burge^  Mr.  Wre^ 
and  Mr.  Jacobs  for  the  several  Defendants,  relied  upon 
such  parts  of  the  correspondence  between  the  two  firms 
as  went  to  shew  that  Mr.  Marryat  the  elder  had  no  know- 
ledge of  the  dissolution  of  the  partnership  between  the 
testator  and  his  sons.  The  transfer  of  the  stock  was  not 
made  to  relieve  Cra*mford  and  Co.  from  any  debt  pre- 
viously due  to  Messrs.  Marryat ;  how,  therefore,  could 
the  latter  know  that  the  money  was  not  to  be  applied  in 
relief  of  liabilities  incurred  by  the  testator?  In  HiU  v. 
Sintpsem  (a),  and  the  other  cases  which  had  been  cited, 
the  assets  were  applied  in  satisfaction  of  antecedent 
debts  of  the  executor,  so  that  the  possibility  of  their 
having  been  applied  for  the  benefit  of  the  testator  was 
necessarily  excluded.  There  was  another  circumstance 
materially  distinguishing  this  case  from  Hill  v.  5f«np» 
son.  In  that  case,  the  shortness  of  the  time,  within 
which  the  transfer  was  made  after  the  testator's  death, 
was  much  relied  upon ;  here  large  remittances  were  for 
some  time  made  by  Craw/ord  and  Co.  to  Messrs. 
Martyatj   and   there   was   nothing  in  the  state  of  the 

dealings 
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18SS;  dealings  between  the  two  firms  to  ezdte  suspicton.  It 
was  assumed  that  Mn  Manyai  the  elder  must  neoessarSy 
have  been  cognisant  of  the  contents  of  the  will,  because^ 
as  agent  for  the  house  of  Craemfbrd  and  Ca,  hehad  takea 
the  necessary  steps  for  procuring  probate  of  it.  That  con* 
elusion  by  no  means  followed;  but,  supposing  him  to  have 
read  the  will,  would  that  circumstance  prove  that  he  was 
a  party  to  the  mis^plication  of  the  testator's  assets  ?  So 
fitr  from  it,  he  would  have  learned  from  reading  the  will 
that  Jam€&  Craa^d  and  his  co-partners  were  themsdves 
legatees  to  a  larger  amount  than  the  whole  value  of 
the  stock  in  question.  Now,  in  Keane  v.  BobariSf  the 
executors  took  nothing  under  the  will.  It  would  be 
extending  the  principle,  therefore,  upon  which  persons 
dealing  with  executors  were  held  liable,  if  it  were  applied 
to  this  case;  and,  considering  the  length  to  which  the 
cases  had  already  gone,  it  would  be  utterly  impossible^ 
if  that  princi{de  were  carried  further,  for  any  merchant 
with  due  regard  to  his  own  security,  to  have  dealings 
with  another,  who  happened  at  the  same  time  to  be 
an  executor.  I^  as  had  been  intimated  by  the  Cour^ 
no  breach  of  trust  had  been  committed  by  the  exe- 
cutrix, who  authorised  the  sale  of  the  stock  by  exie- 
cuting  the  power,  and  who  adopted  the  transaction  by 
cbuming  the  amount  of  the  produce  of  the  sale  against 
the  estate  of  the  bankrupt,  neither  could  any  breach  of 
trust  have  been  committed  by  Mr.  Marryatf  who  bore  the 
same  relation  to  the  executrix,  which  an  agent  bears  to  his 
principal.  Lastly,  it  was  contended  that  the  claim  was 
barred  by  the  statute  of  limitations,  on  which  the  De- 
fendants had  insisted  in  their  answers. 

Mr.  Ltwai  for  Jane  Tucker  Crcemford. 

Mr.  Pemberton^  in  reply,  said  it  was  clear  that  Mr. 
Marryat  applied  the  assets  of  the  testator  in  the  belief 
that  he  acted  ndthout  any  legal  authority;  for  the  power 

executed 
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executed  by  the  widow  did  not  authorise  him  to  dis-  18S2. 
pose  of  the  stock  without  the  consent  of  both  executors ; 
and  the  direction  to  sell  was  given  by  only  one  of  them. 
It  was  not  disputed  that  he  never  obtained  that  sanction 
for  what  he  had  done,  which  he  himself  knew,  and  even 
sagf^ested,  to  be  necessary.  But,  supposing  the  power  to 
have  conferred  a  I^;al  authority,  he  had  no  equitaUe 
right  to  sell  the  stock,  knowing  that  the  produce  of  the 
sale  was  to  be  applied  in  satisfaction  of  a  demand  which 
was  not  a  demand  upon  the  assets  of  the  testator.  It  was 
sufficient  to  fix  him  with  the  knowledge  that  the  assets 
of  the  testator  were  to  be  applied  to  a  purpose  inconsis- 
tent with  the  trusts  of  the  will,  even  if  he  had  himself 
reaped  no  benefit  from  the  sale ;  and  that  knowledge  was 
clearly  proved  by  the  correspondence  between  him  and 
Mr.  James  Cramford.  As  to  the  interest  of  the  sons 
under  the  will  of  the  testator,  the  knowledge  of  which  was 
supposed  to  have  been  sufficient  to  remove  fix>m  the 
mind  of  Mr.  Marryat  all  suspicion  as  to  the  proper  appli- 
cation of  the  produce  of  the  stocky  it  was  to  be  borne  in 
mind  that  the  sons  were  not  entitled  to  any  portion  of  the 
property  until  after  the  death  of  the  tenant  for  life.  With 
respect  to  the  statute  of  limitations,  it  was  a  little  singular 
that  those  who  contended  that  the  widow  had  committed 
a  breach  of  trust  should  set  up  this  defence  against  the 
claim  of  the  cestuis  que  trusts^  who  were  brought  here  as 
plaintifis  in  consequence  of  the  refusal  of  the  widow  to 
sue.  The  representatives  of  Mr.  Manyat  claimed  under 
the  widow,  and  must  stand  in  her  situation.  It  was  true 
that  in  cases  of  constructive  trust  the  Court  had  adopted 
a  period  of  twenty  years  as  the  limit  beyond  which 
it  would  not  grant  relief;  but  no  time  could  be  a 
bar  to  the  claim  against  the  executrix.  Moreover  the 
legal  right  of  the  Plaintiffs  did  not  attach  during  the  life 
of  the  Widow,  and  the  Plaintiffs  now  came  into  Court 
upon  that  principle  of  equity  which  enabled  parties  to 
Vol*  I.  L  obtain 
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18S3«       obtain  the  aid  of  the  Court  before  their  rights  actnally 
aconied. 


1837.  Tlie  Masteb  of  the  Rolls. 

The  statute  of  limitations  has  no  application  to  thb 
ease.  If  Messrs.  Marryat  are  chargeable,  it  is  becaHse, 
in  the  consideration  of  a  court  of  equity,  they,  by 
being  parties  to  a  breach  of  trust,  have  themselves 
become  trustees  for  the  purposes  of  the  testator's  will ; 
and  it  is  further  to  be  observed  that,  if  this  were  a  legal 
demand,  the  statute  of  limitations  conld  not  avail  the 
Defendants,  because  the  title  of  the  Plainti£&  will  not 
accrue  in  possession  until  the  death  of  the  widow,  and 
their  claim  is,  not  for  payment,  but  for  security  of  the 
fund.  All  parties  to  a  breach  of  trust  are  equally 
liable ;  there  is  between  them  no  primary  liability ;  ihid 
if  the  widow  were  a  party  to  the  breach  of  trust,  that 
circumstance  will  not  in  any  manner  protect  the  De** 
fendants  from  the  Plaintiffs'  demand.  The  Plaintifis 
tnake  no  charge  against  the  widow;  and,  as  far  as  appears 
in  this  cause,  there  seems  no  ground  for  any  charge 
against  her.  The  sale  of  the  stock  might  well  be  re- 
quired for  the  payment  of  the  testator's  debts ;  it  was  a 
reasonable,  not  an  improvident  act,  therefore,  on  the  part 
of  the  widow,  to  authorise  a  sale ;  and  it  was  clearly 
her  duty  to  prove  the  amount  of  the  stock  under  the 
sequestration,  even  if  she  considered  that  Messrs.  Mar- 
ryat  were  liable. 

The  correspondence  between  the  testator  and  Messrs* 
Marryalj  referred  to  as  establishing  their  ignorance  of 
the  dissolotion  of  the  partnership  between  the  testator  and 
his  sons,  does  not  appear  to  me  to  warrant  that  in- 
ference ;  but  the  fact  is  not  material.  Messrs.  MartytU 
well  knew  that  the  stock  in  question  belonged  to  the 
estate  of  the  testator ;  and  they  were  parties  to  the  appli- 
cation 
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cation  of  the  produce  of  the  stock  to  relieve  the  embar-  ^  1M9« 
iBssments  of  the  sons,  in  payment  of  a  debt  due  from  the 
SODS  to  themselves,  without  even  a  representation  from 
the  sons  that  they  bad  acquired  a  personal  title  to  the 
stock,  and  without  the  least  reason  to  believe  that  it  was 
requised  directly  or  indirectly  for  the  purposes  of  the 
testator's  wilL 

The  circumstance  of  Messrs.  Marryat  having  had 
the  testator's  will  remitted  to  them,  and  of  their  having 
been  the  agents  in  obtaining  the  probate  of  the  will, 
makes  this  case  stronger  than  any  similar  case  which 
has  been  reported  \  but  without  regard  to  that  circum- 
stance^ it  would  be  my  duty  to  declare  tliat  for  the 
amount  of  the  stock  sold,  and  the  cash  balance  trans- 
ferred from  the  credit  of  the  testator's  estate  to  the  credit 
of  John  Cramford  and  Co.,  the  Defendant  Joseph  Mar-- 
fyaij  and  the  estate  of  his  father,  are  responsible ;  and 
the  accounts  must  be  taken  accordingly. 

The  sum  resulting  from  the  account  so  taken  will  be 
assets  of  the  testator,  to  be  applied  in  a  due  coarse  of 
administration;  and  for  that  purpose  an  account  of  the 
testator's  debts  and  personal  estate  must  be  taken,  and 
an  inquiry  must  be  directed  as  to  the  produce  of  the 
real  estate  sold  by  the  Defendant  Bennett^  the  trustee 
under  the  sequestration,  and  of  the  application  of  that 
produce* 

Messrs.  Marryat  wiR  be  entitled  to  credit  for  the 
dividend  paid  to  the  widow  on  the  proof  made  by  her 
nnder  the  sequestration ;  and  they  will  take  such  mei^ 
sares  as  they  may  be  advised  with  respect  to  the  widow, 
and  as  to  the  interests  of  the  sons  composing  the  firm  of 
Mkn  Cravford  and  Co.,  under  the  testator's  will ;  and 
they  must  pay  to  the  Plaintifi,  and  to  the  widow,  the 
of  this  suit 

L  % 
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18S2. 


I 


Roils. 

Kov,  la 

Atettatriz 

;aTe  50^ 

oDg  an- 
naities  to  her 
■bier  Jtf  .  T^ 
and  her  said 
aster's  hus- 
band, for  their 
joint  livesy 
and  after  their 
decease  to  her 
nephew.   The 
husband,  hav^ 
ing  survived 
the  sister,  was 
held  to  be 
entitled  to 
the  long  an« 
nuities. 


TOWNLEY  V.  BOLTON. 

HHHE  will  o{Mary  Benfield,  dated  the  12th  o(  August 
1811,  contained  the  following  bequest:  —  *'  I  give 
to  my  sister  Martha  Tctamley^  and  her  husband  George 
Stepney  Tcnrndeyj  50/.  per  annum  long  annuities  for 
their  joint  lives,  and  after  their  decease  to  go  to  my  own 
nephew  Charles  Phtpps"  And  the  testatrix  gave  all 
the  residue  of  her  estate  to  her  sister  Arabella  Sprigg^ 
whom  she  appointed  the  executrix  of  her  will. 

_  M 

The  testatrix  died  shortly  after  tlie  date  of  her  will, 
leaving  Martha  Taamley  and  Charles  Phipps  surviving 
her,  and  the  will  was  duly  proved  by  Arabella  Sprigg. 
Charles  Phipps  died  in  1818,  and  Martha  Tawrdetf  died 
in  1824.  The  bill  was  filed  by  the  committee  of 
George  Stepney  Taamleyj  who  was  a  lunatic,  against  the 
respective  personal  representatives  of  Charles  Phipps 
and  of  the  residuary  legatee ;  the  suit  being  instituted 
in  pursuance  of  a  report  made  by  the  Master,  upon  an 
inquiry  directed  by  the  Lord  Chancellor,  that  it  would 
be  for  the  benefit  of  the  lunatic  to  ascertain  his  rights 
under  the  wilL 


Mr.  Bickersteth  and  Mr.  Whitmarsh  for  the  Plaintiff. 

The  question  is,  whether,  under  the  words  of  this 
bequest  *<  during  their  joint  lives,''  the  husband  of 
Martha  Taamley  became  entitled  to  a  life  interest  in  the 
legacy,  upon  her  decease,  by  survivorship,  or  whether 
the  gift  over  is  to  take  effect  on  the  death  of  one  of 
them.  The  plain. import  of  the  words  is,  that  Martha 
Taamley  and  her  husband  shall  take  as  joint  tenants ; 

and 
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and  if  a  different  construction  were  to  prevail,  no 
benefit  whatever  woald  be  ffyen  to  the  husband  in  hb 
own  right,  and  the  addition  of  his  name  would  be 
nugatory.  The  words  '*  after  their  decease "  put  the 
meaning  of  the  testatrix  beyond  doubt;  for  unless  these 
words  can  be  taken  to  be  equivalent  to  **  after  the 
decease  of  one  of  them/'  it  is  impossible  that  the 
testatrix  could  have  intended  to  exclude  the  husband 
from  the  benefit  of  survivorship. 
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Mr.  BaupeU  for  the  representatives  of  Charles  Phijaps. 
Mr.  Jacob  for  the  executors  of  the  residuary  legatee. 

The  Master  ^ihe  Rolls. 

The  gift  over  being  after  the  decease  of  both  husband 
and  wife,  it  is  plain  that  the  testatrix  intended  that  the 
survivor  of  the  husband  and  wife  should  be  entitled  to 
the  long  annuities. 


L8 
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1892. 


Nw.  SO.  In  the  Hatter  of  BRAND. 

Dec.  IS. 

Where  a  In-     T  TNtDER  the  irU  ^of  Ms  grandfiilber,  tbe  iMWtic 
b!d  ncTiuue  entided  in  fMsseBsioa,  as  Scnani  in  tail  genenl,  to 

was  seised  of  the  eopyhold  portion  of  an  estate  coosistMig  ix»th  df 
in  poMession,  freehold  and  copyhold  iands,  sitaate  at  SuUtm  in  the 
^j*.^«i™-  county  o(  Suffbli  i  and  the  immediate  reversion  in  fee 
Tenion  to  v«s  «ls«  vested  in  the  lonaiic^  by  the  effect  of  ahe  aame 
d^h^  kndT'  ^^"*  ^®  ^^  acquired  the  fee-simple  of  the  freehold 
had  been  sold  portion  <of  ibe  property,  by  a  reoorory  suffitred  (irenonsly 
TfV^^Tces.  '^  ^^®  lunacy.  The  copyholds  consisted  of  about  thirty 
for  payment  acres,  and  the  freeholds  of  upwards  of  Md  mores;  but, 
an  order  wtt  ^^^  ^®  manner  in  which  they  lay  intermixed,  it  was 
made  on  the  impossible  to  distinguish  the  freeholds  from  die  copj- 
iuiferare-  holds;  and  the  whole  estate  had  been  sold  for  the 
beh^  ?th  purpose  of  paying  the  lunatic's  debts,  under  an  order 
lunadc,in  of  the  Court,  without  adverting  to  the  fact  of  the 
pleto  ^e^tiUe  subsisting  entail  of  the  copyhold.  The  property  was 
to  a  pur-  purchased  by  the  trustees  under  Mr.  ThellussofCs  will, 

by  whom  an  objection  was  taken  to  the  title  upon  that 

ground. 

A  petition  was  thereupon  presented  by  the  committee, 
under  the  1  W.^.  c.65.  The  petition,  after  setting 
forth  the  facts  above  mentioned,  and  stating  that  the 
lunatic  was  married,  but  had  no  issue,  prayed  that  the 
petitioner  might  be  at  liberty  to  suffer  a  recovery  of  the 
copyhold  lands  in  the  Lord's  Court  in  the  name  of  the 
lunatic. 

Sir  £.  Sugden  and  Mr.  Wood^  in  support  of  the 
petition,  submitted  that  the  proposed  recovery  was 
n)erely  a  mode  of  conveyance,  which,  under  the  powers 

given 
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gkcn  by  ihe  tweiiiy*a^th  Fection  of  the  statute,  the        18S2. 

Jj9Td  Cbancellor  had  authority  to  direct ;  and  which.  ,  *  ".   - 

es  the  aecona  section  expressly  declared,  was  to  include     of  Baan;?. 

all  acts  necessary  to  be  done  in  order  to  give    the 

mmTtmc%  full  ferqe  and  validity.     Upon  the  statute  of 

Ann€{a)  relating  to  in&nl:  trustees,  it  had  been  decided 

that  aa  iofimt  night  well  execute  a  conveyance  by  fine 

w  irecovery ;  JELp  parU  Maire  (&),  Es  parte  Jahmon  (^ ), 

Eg   part$  Smith  {d).      And  why  might  not  the  act 

iMwressary  to  bar  the  entail,  and  give  efiect  to  the  orxkr 

of  the  Courts  be  done  by  the  conunittee  as  well  as  by  a 

cUild  incapable  of  oonsentiJig?    If,  as  was  the  case  in 

maoy  meoors,  the  entail  could  be  cut  off  by  a  surrender, 

the  coeimittee  would  be  the  person,  who  would  be 

directed  to  make  the  conveyance,  and  to  go  through  the 

form  of  surrendering  in  the  Lord's   Court     It  was 

material  to  observe,   besides,  that  this  lunatic  had  the 

immediate  reversion  in  fee  in  himself,  so  that  there  was 

BO  difficftdty  aa  to  the  rightp  of  ulterior  remainder-men. 

Fron  tbe  amiagy  of  the  provisions  of  the  Bankrupt  Act 

in  faspeet  of  the  interest  of  a  bankrupt  tenant  in  tail,  it 

might  he  inferred  that  the  estate  of  a  lunatic  tenant  in 

tail,  m  a  ease  like  the  present,  was,  in  equity,  to  be 

regasded  aa  tantamount  to  an  absolute  interest  in  tha 

pi»perty. 


Mr.  JEilimm,  for  the  purchasers,  submitted  to  act  as 
the  iCourt  should  direct 


7^  I^oud  Chancellor.  Dee.  is. 

In  this  case,  the  lunatic  is  tenant  in  tail  of  the  property 
in  question,  with  the  immediate  reversion  in  himself  in 

fee* 

(a)  r  Attn.  c.  19.  (c)  3  Alk.  559. 

(*}  S  Aik.  479.  {d)  Amh,  6S44 

L  4 
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1882.       fee.    IF  there  had  been  any  btermediate  remaindersy 

,  '^  .   '  the  estate  would  not  have  been  such  as  comes  within  the 

In  the  Matter 
of  Bbako.     description  of  *'  land  of  or  to  which  any  person  being 

lunatic  shall  be  seised,  or  possessed,  or  entitled ; "  and  I 
should  have  held,  without  any  doubt,  that  the  act  only 
gives  the  power  of  selling  or  charging  the  lunatic's  own 
interest,  and  not  of  doing  any  thing  which  would  defeat 
the  estates  of  others,  although  the  lunatic,  if  of  sound 
mind,  might  have  defeated  those  estates.  It  is  plain 
enough,  upon  the  reason  of  the  thing,  that  we  must  im- 
pose this  restriction  upon  the  very  great  generali^  of  the 
expressions  employed  in  the  twenty-eighth  section,  and 
interpreted  by  the  second.  But  the  twenty-ninth  section, 
respecting  the  application  of  the  surplus,  leaves  it  still 
more  clear;  for  none  of  the  terms  used  to  describe  the 
persons  whose  interests  in  the  surplus  are  saved  by  that » 
section,  are  at  all  applicable  to  remainder-men. 

^  The  difficulty  with  which  I  am  pressed,  therefore,  is 
reduced  to  one  of  a  merely  technical  nature — how  the 
committee  can  be  made  tenant  to  the  pnecipe  in  order 
to  suffer  a  recovery,  or  (which  it  is,  perhaps,  easier  to 
do  under  the  provisions  of  the  act,  and  supposing  the 
recovery  to  be  with  a  double  voucher)  how  he  can 
be  directed  to  convey  an  estate  of  freehold,  for  the 
purpose  of  making  a  tenant  to  the  pracipe,  and  then 
being  himself  vouched ;  and  how  his  recovering  com- 
pensation in  value  can  operate  as  a  bar ;  for  the  com- 
pensation, though  merely  imaginary,  is  nevertheless  the 
foundation  of  the  bar.  But  a  like  difficulty  existed  in 
the  case  of  in&nt  trustees,  under  the  7  Ann.  c.  19.  The 
substance,  no  doubt,  is  very  difierent  in  that  case;  for  the 
in&nt  is  merely  a  channel  of  conveyance,  and  would  be 
no  more  were  he  of  full  age.  But  that  is  not  the 
question.  The  form,  which  gives  rise  lo  my  principal 
doubt^  is  the.  same ;  and  Lord  Hardwicke  seems  to  have 

felt 
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felt  it  in  Ex  parte  Johnson  {a\  and  still  more  in  Ex       1892. 
parte  Bowes  (ft);  yet,  upon  the  words  of  the  act,  which  .  ^»i,  'Ttr«#!«» 
are  not  stronger  than  this,  be  made  an  order  that  the     of  Bbanb. 
infimt  should  convey  by  a  common  recovery. 

I  am  unwilling^  especially  where  the  amount  of  the 
propertf  of  which  the  lunatic  b  tenant  in  tail  is  so 
inconsiderable,  to  send  the  parties  to  Parliament,  if  the 
act  can  reasonably  be  held  to  give  the  Court  this  power; 
and  I  will,  therefore,  make  the  order  as  prayed. 

(a)  5  Atk.  559.  (jb)  S  AA.  164. 
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i«fS. 


^  BLAKEMOBE  n.  Tlw  GLAMOBGANSHIBE 

N<^!!t,u,  Canal  Navigation. 

J5,  16.  19 

^^  ^  TftY  80  G.  S.  c.  82.,  intitukd  '*  An  Act  for  making  rad 

SutorJrS^'  -"^mMitaiiiingaaavigiibleCaMlfr^ 

plication  for  to  and  throned  a  Plaoe  called  The  Bant,  near  th^  Tova 

tibe  C^ourt  will  of  Card^  in  the  couoiy  of  Glamorgan^*  it  was  by  the 

only  act  pro-  g^g^  section  enacted,  that  the  several  persons  therein 

with  a  TOW  to  named  aiioukl  be  a  body  politic  and  corporate,  by  the 

•^^SJ"***^"  name  of  the  "  Company  of  Proprietors  of  the  GUxmorganr 

and  will  not,  zhire  Canal  Navigation,"  and  the  said  company  were 

▼OT  spwaal  thereby  authorised  and  empowered  to  make  and  complete 

case,  ^nt  the  a  canal  from  Merthyr  TidvUlf  through  the  several  pa- 

a  fprm  as  in-  rishes  therein  mentioned,  to  and  through  a  place  called 

directly  to        j^  Bank^  near  to  the  town  of  Cardiff. 
compel  some 
positive  act 

to  be  done  by       g^  ^^  gftjj  section  of  that  statute  it  was  enacted,  that 

the  party  •^  , 

enjoined.         such  part  of  the  said  canal  as  should  be  made  through  the 

lachSini-  '*°^*  ®f  Messrs.  Harford,  Partridge  and  Co.  at  MeUn 
privingaparty  Griffith,  should  be  made  as  near  to  the  hill  adjoining  to 
by  inunction.  ^^^  lands  as  conveniently  might  be,  and  should  not  be 
Construe-  of  any  greater  width  than  twelve  feet  in  the  respective 
Glamorgan-      places  thereinafter  mentioned ;  and  that  such  part  of  the 

dare  canal        gg}  j  canal  as  should  be  made  throueh  the  lands  of  the 
acts. 
Principles     said  Harford  and  Co.  should  be  sufficiently  walled  from 

'?^^^*' tni^     the  bridge  to  the  house  therein  mentioned,  and  should 
tion  of  acts  of  be  fenced  from  the  lands  of  the  said  Harford  and  Co.  on 

^blkhing  ^^  ^^^^  ^^^®  ^^  ^^^  ^^^  canal  by  a  substantial  wall  or 

public  com-  paling  five  feet  high  at  the  least ;  and  the  same,  and  also 

extraordinary  ^^  towing  path  to  be  made  on  the  side  thereof,  should  be 

powers  for  \i&pi  in  all  parts  separate  from  the  cut  or  water^course  by 

of  works  of  means  whereof  the  said  Melin  Griffith  works  were  sup- 

^'^^^^rS'^  dlit  P^^®^  ^'^^  water,  and  from  the  towing  path  belonging 

io 
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to  Moh^Ht  orivater'ConvtiiiQlewtiwipvoprMtMrs^rtbc       ISfS. 
said  works  for  the  time  being  choidd,  kj  writiiig  mder 
their  handsi  upon  the  application  of  the  said  company  of 
fropnttora,  consent  (hat  the  SMse  dhould  be  united^         ritJmoL 


Bf  theeiKtk  «aelioQ  it  mus  cmnrtiid,  ikat  a  fR)o|Mr  ^wieir 
Aoidd  be  loadeapon  the  side  «f  dbe  jaidcflMiI,  abowethe 
said  JUMk  Gf^^  works,  wMhm  4w  Indsflfd^ 

,yird  «Dd  Co^for  ibe  fM  rpoae  of  ietfeiBg4]ffW  eosmeying  the 
«arpfaH  vwiaer,  «r  aooh  as  riieidii  aotbe  neoeasary  fiN*  the 
vse  of  the  aaid^Mmal,  into  the  cut  or  water-coimebeUn^ 
ii^  to  the  said  iieUn  Gr^fiih  wiorks;  asid  far  belter 
ascoring  such  MNRpius  i&t  the  use  of  the  aaid  Helm 
Griffith  works,  the  lock  which  should  be  made  upon  ahe 
said  canal,  below  and  nearest  to  the  said  works,  should 
sl«mya  be  kept  in  good  and  aaflicient  v^Nnr  and  oondi- 
lioD  by  the  aaid  oampany  of  proprietors,  fiir  tiie  purpose 
ef  pveteating  leakage  or  waate  of  waiter. 

By  Ae  eeveH*  seetion  k  was  enacted,  that  a  proper 
-weir  'Aoiild  be  made  vpoQ  the  side  of  the  aaid  oanai  by 
die  aaid  company  4>f  firoprietors,  abone  tbe  weir  then 
iAmady  eracled  aipoa  uhe  river  Taff^^  for  conveying  tiie 
water  (nrni  -die  aaid  river  to  the  inm  ^vorks  called  ^the 
Ptnfyrch  wiarks,  an  eoase  place  between  the  brook  ot 
ihmtgarm  tornpike  and  tbe  aaid  weir  then  already 
•erected  (for  seeuring  the  aurpltis  water,  or  auch  as  should 
«not  be  necessary  for  the  use  -of  the  said  canal,  for  the 
benefit  of  the  Pentyrch  works  aforesaid,  which  weir 
should  be  kept  in  constant  and  sufiicient  repair  at  the 
expeoae  <X  the  aaid  ^oonpany  «f  proprietors ;  and  for 
better  seeoriiig  a«<A  eurphiB  ^mter  for  the  benefit  <cf  the 
aaid  Peniyrth  ^rorks,  the  look  wfaieh  riiould  be  mode 
apmi  <be  said  «aBal,  below  and  nearcat  to  the  aaid  iveir 
then  already  erected  as  aforesaid,  should  always  be 
mMitoined  hi  good  ond  sufiknent  repair  and  condition 

by 
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18S2.       by  the  said  company  of  proprietors,  for  the  purpose  of 
-!  '   '  preyentinir  leakace  or  waste  of  water. 

o. 

Glamomak-  ^y  ^^  forty-sixth  section  it  was  enacted,  that  the 
tanis  C^taal  clear  profits  to  be  received  by  the  said  company  of  pro- 
^'^^^"^"^  prietors  from  the  said  navigation,  should  never  exceed 
the  sum  of  8/.  per  cent  upon  all  such  money  as  should 
be  actually  laid  out  and  expended  in  .making  and  com- 
pleting the  said  navigation  and  the  several  works  re- 
lating thereto^  and  in  defraying  the  charges  and  expenses 
of  obtaining  the  said  act ;  and  that  when  the  profits  of 
the  said  canal  should  exceed  82.  per  cent.,  the  tonnages 
should  be  reduced  so  as  to  make  the  profits  as  near  that 
rate  as  possible. 

By  the  fifty-third  section  it  was  enacted,  that  all  per- 
sons should  have  firee  liberty  to  use,  with  horses,  cattle, 
and  carriages,  the  private  roads  and  ways  belonging  to 
the  said  company  of  proprietors,  except  the  towing 
paths,  for  the  conveying  goods  and  other  things  to  or 
from  the  said  canal,  and  any  wharfi,  quays,  or  landing 
places  belonging  thereto,  without  paying  for  the  same ; 
and  also  to  navigate  upon  the  said  canal  with  any  such 
ships,  boats,  or  other  vessels  as  the  locks  thereon  would 
permit,  and  to  use  the  said  wharfs  and  quays  for  the 
loading  and  unloading  any  goods  and  other  things, 
and  to  use  the  said  towing  paths  for  the  haling  and 
•drawing  such  boats,  upon  payment  of  the  rates  therein 
before  granted. 

By  the  fi%«eighth  and  fifty-ninth  sections  it  was  en- 
acted, that  it  should  be  lawful  for  the  proprietor  or  pro- 
prietors of  any  mines  of  coal,  ironstone,  limestone,  or 
other  minerals,  or  of  any  fomaces  or  other  works,  to 
make  any  navigable  cut  or  cuts,  in  such  manner  as  he, 
Bfae^  or  they  should  think  proper,  through  his,  her,  or 

their 
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their  own  lands  or  grounds,  and  also  through  the  lands        1 8S2. 
or  grounds  of  any  other  person  or  persons,  to  commu-    ^  '    ' '  -^ 
nicate  with  the  said  canal,  so  that  the  same  be  done  v, 

without  diverting  any  streams  of  water  which  were  ne-  gulmoiioaii- 
cessary  for  supplying  the  said  canal,  or  which  were  or  brims,  Canal 
should  be  necessary  for  the  working  of  any  furnaces,  •  ^''"^^ 
forges,  or  mills,  and  without  doing  any  injury  or  damage 
to  the  said  navigation ;  and  so  as  the  person  or  persons 
making  every  such  cut  should,  if  thereunto  required  by 
the  said  company  of  proprietors,  make,  erect,  and  main- 
tain a  stop  gate  or  stop  gates  on  every  such  cut,  in  order 
to  prevent  the  water  being  drained  or  wasted  out  of  the 
said  canal  by  means  of  making  any  such  cut  to  commu- 
nicate therewith  as  aforesaid;  and  every  such  cut  should 
be  public  and  open  to  all  persons  for  the  conveyance  of 
any  goods,  wares,  or  other  things,  in  boats  or  other  ves- 
sels, upon  payment  to  the  person  or  persons  at  whose 
charge  and  expense  such  cut  should  be  made^  his,  her, 
or  their  heirs,  executors,  administrators,  or  assigns,  the 
like  tonnage  as  should  for  the  time  being  be  payable 
to  the  said  company  of  proprietors  upon  the  said  canal : 
provided  always,  that  no  such  cut  should  be  made  by 
any  persons  through  the  lands  of  any  other  persons, 
unless  with  their  consent 

By  the  sixtieth  section  it  was  enacted,  that  the  lord  of 
any  manor,  and  the  owner  of  any  land,  through  which 
the  said  canal,  or  any  such  cut  as  aforesaid,  should  be 
made,  might  erect  or  use  any  whar&,  quays,  landing 
places,  cranes,  weigh-beams,  or  warehouses,  in  or  upon 
their  respective  lands,  grounds,  or  wastes,  adjoining  or 
near  to  the  said  canal,  or  any  such  cut  as  aforesaid ;  and 
might  land  any  goods  or  other  things  upon  such  wharfs, 
quays,  or  landing  places,  or  upon  the  bonks  lying 
between  the  same  and  the  said  canal,  or  any  such  cut 
OS  aforesaid ;  and  also  might  make  and  use  proper  and 

con- 
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1S39«       convenieiit  pkoes  for  boats  and  other  TeBads  to  lie  in, 

^^^1^^^^    turn,  flod  pass  by  each  other,  so  that  the  nudlnig  or 

«r  ming  thereof  did  not  obstmct  or  prgadice  the  naiigsilioii 

flraisnainii    ^^ ^  ^id  canal,  or  any  sach  cat  as  aforesaid,  or  aoj 

ff»Cf^  towmg  patk  on  the  sides  thereof;  aid  M  rates  ibac 

sboiild  be  paid  for  tke  use  and  benefltof  the  said  wharfi^ 

€pmy9f  landfaig  pbees,  eranesy  aad  weigh-beasfia  respee^ 

ively,  shorid  be  and  the  same  w«re  diereby  vested  m 

Che  lord  of  such  manor,  or  the  o«nier  of  sach  landa  or 

gvoonds,  as  sboaldmake  or  erect  the  same  aa  aforesaid. 

^  the  sixty--firss  sectkm  it  was  pttoeided^  that  if  wsy 
snth  lord  or  owner  shootd  net,  within  the  space  of 
Iwelre  criendar  months  after  notice  from  the  said 
company  of  propri^ors  that  any  part  of  sndi  landa  waa 
necessary  to  be  used  by  him  for  the  porpese  cf  erecting 
Warehouses  and  buildings  for  the  use  of  die  said  aaviga* 
tlon,  or  for  the  other  purposes  therem  ni«tiened,  make 
stfcb  proper  and  snfikient  warehouses,  &c.,  it  shovU  be 
lawful  for  the  said  company  of  proprietors  to  amke  the 
same. 

By  the  sixty^second  section  it  was  declared,  that 
nothing  therein  contained  should  authorise  or  empower 
the  said  company  of  proprietors,  or  any  other  person  or 
persons,  to  make  use  of  any  wharf,  quay,  landii^  ph^e, 
crane,  weigh-beam,  or  warehouse,  which  should  be  set 
out  or  made  by  the  lord  of  any  manor,  or  the  owner  of 
any  luids  or  gromds  adjoining  or  near  to  the  said 
canal,  or  any  sudi  cut  as  aforesaid,  for  his  own  private 
use  only,  nor  to  set  up,  erect,  repair,  or  use  any  cranes 
or  weighing  machines  in  or  upon  any  such  wharf,  quay, 
or  landing  place;  and  that  no  more  than  the  sums 
therein  mentioned  should  be  paid  for  the  use  of  sudi 
wharf,  &C. 

By 
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By  the  8eyenty-*ninth  section  it  was  enacted,  that  if       1832* 
any  actiony  snit,  or  informatida  should  be  brought  or    1^  ~' 
commenced  against  any  person  or  persons  for  any  thing  v^ 

done  in  parsoance  of  that  act,  the  same  sboidd  be  q^a J^^j^ 
faffoogbt  or  commenced  within  six  calendar  mcmths  ncact  bbibs  Canal 
after  the  &ct  committed,  or  in  case  there  sbonld  be  a  *^'*****"' 
continuation  of  damage,  then  within  six  calendar  months 
next  after  the  doing  or  oNnmitting  such  damage  should 
oeaae,  and  not  afterwards,  and  should  be  laid  and 
brought  in  the  county  of  Glamorgan^  and  not  elsewhere; 
and  the  Defendant  or  Defendants  in  such  action,  snit, 
or  information  should  and  might  plead  the  general 
issne,  and  give  that  act  and  the  special  matter  in  evidence,, 
at  any  trial  to  be  had  thereupon,  and  that  the  same  was 
done  in  pursuance  and  by  the  authority  of  that  act ;  and 
if  it  should  appear  to  have  been  so  done,  or  if  any 
action,  suit,  or  information  should  be  brought  after  the 
time  so  limited  for  bringing  the  8aine»  or  should  be 
brought  in  any  other  county  or  place  than  as  aforesaid, 
then  and  in  such  case  the  jury  should  find  for  the 
Defendant  or  Defendants ;  or  if  the  Plaintiff  or  Plaiati£b 
should  become  nonsuit,  or  suffer  a  discontinuance  of 
his,  her^  or  their  action,  suit,  or  information,  afi;er  the 
Defendant  or  Defendants  should  have  appeared,  or  if  a 
verdict  should  pass  against  the  Plaintiff  or  Plaintifis,  or 
i^  upoa  demurrer  or  otherwise^  judgment  should  be  given 
against  the  Plaintiff  or  Piaintifi&,  the  Defendant  or  De* 
fendanta  should  have  treble  costs,  and  should  have  such 
remedy  for  the  same  as  any  Defendant  had  for  costs  of 
snit  in  any  other  case  by  law*  And  by  the  last  section 
it  was  enacted,  that  the  act  should  be  a  public  one. 

In  the  thirty-sixth  year  of  the  reign  of  his  Majesty 
King  George  III.,  the  proprietors  of  the  Glamorganshire 
eanal  obtained  another  act  of  parliament  [S6  &S.  c.69.}, 
to  amend  and  extend  the  former  act,  which  it  recited,  and 

authorising 
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1832.        authorising  them  to  raise  an  additional  sam  of  10,000/.» 

and  alsO|  subject  to  certain  conditions,  another  like  sum 

V.  of  10,000/.9  for  the  purposes  therein  mentioned.    By  the 

GiJkMOBOAN-   ^^^  section  of  this  act  it  was  enacted,  that  the  several 

sBxaECanid    works  therein   mentioned,  and  the  extension  thereby 

sTigattoD.    im^Qf  i3^  ^  \^  made,  and  all  other  works  whatsoeTer 

incident  .to  the  canal  and  extension,  to  be  made  and 
done  by  virtue  of  the  said  recited  act  and  that  act, 
should,  in  all  things,  be  finished  and  completed  within 
the  space  of  two  years  then  next  after  the  passing 
of  that  act ;  and  no  part  of  the  sum  thereby  authorised 
to  be  raised  should  be  applied  in  or  towards  defraying 
the  expenses  of  doing  or  performing  any  of  the  works 
therein  mentioned,  which  should  not  be  done  and  made 
within  the  said  space  of  two  years. 

Some  years  after  the  passing  of  these  acts,  Richard 
Blakemore  became  the  purchaser  of  the  Melin  Griffith 
and  Pentyrch  works,  in  the  first  act  mentioned ;  and  the 
proprietors  of  the  canal  having  made  some  alterations 
therein  which  Mn  Blakemore  conceived  would  be  pre- 
judicial to  his  works,  he,  in  the  month  of  August  1824, 
filed  his  original  bill  against  the  Canal  Company.  This 
bill,  after  setting  forth  the  two  acts  of  parliament  already 
mentioned,  stated  that  the  canal  was  completed  in  the 
year  1801,  prior  to  which  time  the  aforesaid  works  of 
the  Plaintiff  were  (with  the  exception  of  what  was  de«. 
rived  from  a  small  rivulet)  wholly  supplied  with  water 
from  the  river  Taff;  it  then  stated,  that  the  Court  of 
King's  Bench  had  decided  that  the  sixth  section  of  the 
first-mentioned  act  was  to  be  considered  as  being  in  the 
nature  of  a  contract  between  the  parties,  and  that  the 
operation  thereof  must  be  taken  as  applicable  to.  the 
trade  of  the  canal  when  once  at  work,  the  quantity 
of  water  requisite  for  which  was  ascertainable  by  a 
gauge ;  it  further  stated,  that  the  Defendants  had  begun 

to 
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to  widen  and  deepen  the  canal,  whereby  the  traffic  on        1832. 
the  canal  woald  be  increased,  and  a  greater  quantity  of    ^      ^      * 
water  be  required,  and  that,  as  such  additional  supply  v. 

was  to  be  taken  from  the  river  Tojffl  the  supply  to  the   Qr.  "^^jj^g^  . 
PlaintifTs  works  would  be  necessarily  diminished.    The    shire  Canal 
bill,  therefore^  prayed   that  the  canal   company  might    ^*^'8a^®"* 
be  restrained  from  doing  any  act  for  the  widening,  deep- 
ening, or  enlarging  the  canal,  or  whereby  any  larger 
consumption  of  the  waters  of  the  river  Toff'  might  be 
caused  than  was  contemplated  by  the  act,  or  whereby 
the  supply  of  water  to  the  PlaintifPs  works  might  be  in 
anywise  diminished ;  and  also  that  the  Defendants  might 
be  restrained  from  laying  out  or  expending,  in  such 
widening  or  deepening  of  the  said  canal,  the  surplus 
income  arising  from  the  rates  thereof,   beyond  what 
might  divide  8  per  cent  on  the  capital  authorised  to  be 
raised  for  the  making  of  the  said  canal  and  the  exten- 
sion thereof. 

A  few  days  afterwards,  Mr.  Blakemore  filed  his  sup- 
plemental bill  against  the  company  of  proprietors,  their 
then  clerk,  and  several  shareholders  of  the  company, 
stating  that  certain  works  and  operations  were  then  in 
progress  or  contemplation  under  the  authority  of  the 
company  and  the  other  Defendants,  and,  in  particular, 
certain  operations  for  enlarging  and  deepening  the  basin 
of  the  canal  Bt  Cardiff:  whereby,  as  the  Plaintiff  alleged, 
an  additional  supply  of  water  would  be  necessarily  re- 
quired for  the  use  of  the  canal,  to  the  Plaintiff's  preju- 
dice; and  praying  that  the  Defendants  might  be  decreed 
to  fill  in  the  basin  therein  mentioned,  and  to  restore  it 
to  the  same  state  as  it  was  in  prior  to  the  enlargement 
thereof;  and  that,  in  the  meantime,  the  Defendants 
might  be  restr^ned  from  filling  the  said  basin  widi 
water,  and  using  the  same  in  its  then  present  enlarged 
state  and  form,  or  permitting  the  same  to  be  filled  and 

Vol.  I.  M  used. 
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used,  or,  if  filled,  from  using  or  permitting  the  same  to 
be  used. 

Upon  the  coming  in  of  the  answer,  a  motion  was  made 
before  Lord  Eldon  to  dissolve  an  injunction  whidi  had 
been  obtained  ex  parte  on  the  filing  of  the  original  bill. 
Lord  Eldon,  in  delivering  judgment  upon  that  occa- 
sion, after  stating  very  fully  the  material  clauses  of  the 
acts  of  parliament,  and  the  substance  of  the  pleadings, 
commented  at  some  length  upon  the  mode  in  which  the 
Defendants  had,  by  their  answer,  attempted  to  meet 
the  allegations  of  the  bill,  with  respect  to  the  construc- 
tion put  upon  the  acts  of  parliamoit  by  the  Court  of 
King's  Bench,  and  then  continued  to  the  Sallowing 
eflfect:  — 


It  does  not  appear  to  me  to  be  of  importance  to  con- 
sider whether  these  iron  works  have,  or  not,  any  right 
to  the  water,  founded  upon  usage  prior  to  the  making  of 
this  canal ;  because  I  follow  and  adopt  the  expression  of 
the  Lord  Chief  Justice  of  the  King's  Bench,  and  I  am 
glad  to  fasten  myself  in  some  measure  on  his  great  au- 
thority, and  say  that,  when  I  look  upon  these  acts  of 
parliament,  I  regard  them  all  in  the  light  of  contracts 
made  by  the  legislature,  on  behalf  of  every  person  in- 
terested in  any  thing  to  be  done  under  them;  and  I 
have  no  hesitation  in  asserting  that,  unless  that  principle 
is  applied  in  construing  statutes  of  this  description,  they 
become  instruments  of  greater  oppression  than  anything 
in  the  whole  system  of  administration  under  our  con- 
stitution. Such  acts  of  parliament  have  now  become 
extremely  numerous ;  and,  from  their  number  and  oper- 
ation, they  so  much  afiect  individuals,  that  I  apprehend 
those  who  come  for  them  to  parliament,  do,  in  effect, 
undertake  that  they  shall  do  and  submit  to  whatever  the 
legislature  empowers  and  compels  them  to  do;  and  that 

they 
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tbejr  shall  do  nothing  else :  —  that  tliey  shall  do  and  shall        1 832. 

forbear  all  that  they  are  thereby  required  to  do  and  to    „  "    ■"^ 

11        •       #«  ^      T  Blajcbmoeb 

forbear^  as  well  with  reference  to 'the  interests  of  the  v. 

pobiicy  as  with  reference  to  the  interests  of  individuals.      CtAiioiiaAH- 

iHiRV  Canil 

It  is  upon  this  ground  that  applications  are  frequently  ^^^^  '^ 
made  to  stay  operations,  where  a  canal  is  in  the  progress 
of  formation.  In  such  a  case,  it  may  be  of  very  little 
consequence  to  A.  B.  whether  the  canal  is  brought  to 
bis  lands  through  the  lands  of  C.  Z).,  or  through  those 
of  iSL  jP. ;  nevertheless,  if  the  legislature  has  said  the 
canal  shall  be  brought  to  the  lands  of  A*  A  from  the 
lands  of  JS.  JP.,  and  not  of  CD.,  this  Court  would  never 
permit  the  parties  to  bring  the  canal  to  the  lands  of  ^  JB. 
finom  the  lands  of  C,  Z). :  the  parties  are  obliged  to  sub* 
mit  to  the  contract  which  the  legislature  has  made  for 
them.  The  result  is,  that  the  contract  shall  be  carried 
into  execution ;  and  the  King^s  subjects  are  compelled 
to  submit  to  it,  upon  the  notion  that  it  will  be  for  the 
public  good;  but  they  are  not  compelled  to  submit  to  any 
thing  except  what  the  legislature  has  said  shall  be  done. 
I  have  therefore  stated,  and  I  have  already  more  than 
onoe  acted  upon  the  doctrine,  that  if  a  deviation  from  the 
line  marked,  out  by  parliament  were  attempted,  I  would 
(unless  the  House  of  Lords  were  to  correct  me)  stop 
the  further  making  of  a  canal  which  was  in  progress ; 
and  for  this  reason,  that  a  man  may  have  a  great  objec- 
tion to  a  canal  being  made  in  one  line,  which  he  would 
not  have  to  its  being  made  in  another;  and,  particularly, 
he  might  feel  that  objection  in  a  case  where  parties,  after 
obtaining  from  the  legislature  leave  to  do  one  thing,  set 
about  doing  another.  It  may,  I  admit,  be  of  no  greater 
mischief  to  A»  B.  that  the  canal  should  come  through 
the  lands  of  C  D.  than  through  those  of  E,  F, ;  but  to 
that  my  answer  is.  that  you  have  bargained  with  the  le- 

M  2  gislature 
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1832.       gislatare  that  you  shall  do  the  act  they  have  authorised 
^      "  "'        you  to  do,  and  no  other  act 

V. 

Glamoeoan-  There  is  another  consideration  to  which,  I  apprehend, 
sHiEE  Canal  this  Court  would  feel  very  much  inclined  to  attend. 
^  ^  Individuals  come  to  the  l^islature,  and  apply  for  a  canal, 
or  a  railway  act;  and  the  legislature  says,  You  shall  have 
a  canal,  or  railway,  to  run  from  such  a  point  to  such 
another  point;  thereby  exposing  many  persons  to  infinite 
inconvenience,  and  in  a  great  measure  destroying  the 
comfort  of  those  who  have  property  upon  the  line  through 
which  the  canal,  or  railway,  is  to  pass.  I  agree  that  par- 
ties must  submit  to  that,  if  such  be  the  will  of  the  legisla- 
ture :  but,  I  say,  that  if  individuals  go  to  parliament,  and 
parliament,  on  being  satisfied  that  the  railway  or  canal 
can  be  made  at  an  expense  of,  say  100,000/.,^  closes  with 
their  application,  and  forms  them  into  a  company,  with 
power  to  raise  money  to  that  amount ;  that  authority  is 
given  them  by  parliament,  in  the  full  confidence  that  the 
sum  which  they  have  asked  and  obtained  power  to  raise, 
will  enable  them  to  execute  the  work.  But,  if  a  case 
arises  in  which  parties  have  been  enabled  by  parliament 
to  engage  in  an  undertaking,  on  a  representation  thai 
100,000/.  would  enable  them  to  complete  it,  and  if  they 
find  afterwards  that  100,000/.  is  not  enough  for  that 
purpose,  this  Court  would,  I  think,  find  it  very  difiScult 
to  allow  them  to  proceed  witti  the  work  till  they  had 
obtained  further  authority,  and  till  they  had  satisfied 
parliament  that,  though  they  had  deceived  the  legislature 
in  the  first  instance,  they  were  entitled  to  obtain  an  ex- 
tension of  tlieir  powers.  There  is  an  agreement  <hi  the 
part  of  those  who  satisfy  parliament,  that  they  can  and 
will  do  such  a  work  for  such  a  sum  of  money ;  and,  upon 
the  faith  of  that  understanding,  they  get  the  authority  to 
begin  the  work :  but  if  they  deceive  parliament,  what 

right 
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right  have  they  to  complain  if  courts  of  justice  will  not        1832. 
allow  them  to  co  on  with  the  deception  ?  „~^"^ 

9. 

It  is,  therefore,  of  great  importance  to  see  what  is  the  Qij^obgan- 
real  meanmg  of  this  act  of  parliament;  and  the  question  »!»  Canal 
as  to  its  real  meaning  may  be  put  in  this  way :  -—When 
was  the  canal,  which  this  act  authorised  to  be  made, 
completed  ?  li^  after  the  canal  was  completed,  the  pro- 
prietors are  to  be  at  liberty  to  widen  and  deepen  and 
alter  the  canal  just  as  they  please,  what  was  the  use  of 
the  act  of  parliament  which  gave  them  power,  within 
certain  limits,  to  make  the  canal  ?  The  proprietors  are 
by  this  act  empowered  to  buy  the  land,  we  will  suppose, 
of  A*  B. ;  they  are  also  empowered  to  buy  land  of  C.  D. 
and  E.  F.  Well,  if  those  parties,  A.  J3.,  C.  D,  and  E.  JP., 
^ve  their  consent  to  the  bill,  or  withhold  their  opposi- 
tion while  it  is  passing  through  parliament,  and  if  the 
bill  be  passed  into  a  law,  that  thing  is  to  be  done,  and 
nothing  but  that  which  is  specified  in  the  act  is  to  be 
done.  But  if  that  thing  is  done,  and  the  canal  is  com- 
pleted, in  the  sense  which  the  act  of  parliament  means 
by  the  word  compkted,  and  in  the  sense  put  upon  the 
word  by  these  Defendants  themselves  (as  is  shown  by 
their  going  about  to  levy  their  tolls  on  the  whole  course 
of  the  canal),  and  if,  notwithstanding,  they  may  after- 
wards widen  and  deepen  the  canal,  what  is  there  to 
hinder  them  from  carrying  it  from  sea  to  sea  ?  Why, 
there  would  be  no  end  to  iu  When  the  canal  is  com' 
pkted^  the  powers  of  the  company  are  exhausted  ;  and, 
in  making  the  canal,  the  proprietors  are  bound  to  attend 
to  the  interests  of  all  whose  interests  the  act  of  parliar 
ment  requires  them  to  attend  to;  and  they  are  not  at 
liberty  afterwards  to  injure  the  interests  of  parties  by 
making  what  is  quite  a  different  canal.  Not  a  word  is 
to  be  found  in  these  acts  of  parliament  giving  the  least 
authority  to  alter  the  canal  after  its  completion,  unless 

M  3  such 
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1882*       gnch  authority  might  be  considered  to  be  given  nnder 

BLAUMoas    ^^^  word  improving;  an  expression  which  occurs  but 

^*  twice  in  the  whole  course  of  the  first  act,  and  not  at  all 

GtAMom^AV^  1^  ^^^  second.  Taking,  howeyer,  the  whole  of  the  enact- 

miEB  C^Atl  ments  together,  I  think  the  effect  of  that  word  is  not  to 

enable  the  proprietors  to  widen  and  deepen  the  canal, 

but  to  enable  them  to  improve  the  noarks  of  the  canal 

(the  improving  of  which  works  improves  the  canal),  and 

not  to  make  it  a  diffireni  canal. 

[His  Lordship,  after  remarking  at  some  length  upon 
the  course  taken  by  the  legal  advisers  of  the  canal  com* 
pany,  proceeded :  — 2 

In  the  first  act,  it  was  considered  expedient  to  secure 
the  interests  of  the  partnership  of  Harford,  Partridge^ 
and  Co.,  as  the  owners  of  the  Melin  Grijfith  and  Pentyrch 
Works ;  and  provision  is  accordingly  made,  with  that 
view,  in  the  fifth  and  sixth  sections;  whereby  it  is  enacted, 
^^  lliat  a  proper  weir  shall  be  made  upon  the  side  of 
the  said  canal,  above  the  said  Melin  Griffith  Works, 
within  the  lands  of  the  said  Harford,  Partridge,  and  Co., 
for  the  purpose  of  letting  off  or  conveying  the  surplus- 
water,  or  such  as  shall  not  be  necessary  for  the  use  of 
the  said  canal,  into  the  cut  or  watercourse  belonging  to 
the  said  Melin  Griffith  Works."  Then  there  is  a  pro- 
vision made  for  keeping  all  this  ih  repair.  The  meaning 
to  be  put  upon  this  provision  has  been  differently  stated. 
But  on  what  ground  could  the  legislature  ever  have  in- 
tended to  leave  it  within  the  power  of  the  proprietors  to 
widen  or  deepen  the  canal  in  such  a  manner  as  to  re* 
quire  a  much  larger  supply  of  water?  WouM  that  be  a 
rational  construction  to  put  upon  an  act  of  parliament, 
which  provides  that  a  proper  weir  shall  be  made  upon 
the  side  of  the  canal,  for  letting  off  or  conveying  the 
surplus  water.    Under  such  a  construction  the  persons 

who 
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Blacsmorb 


who  had  made  the  canaly  on  the  side  of  which  the  weir       1832. 
was  to  be  pkced,  would  be  at  liberty,  the  yery  next  day, 
if  they  could  agree  with  the  landowner!,  or  had  landa  of   ""^^ 
their  own  through  which  to  cut,  to  widen,  and  deepen   ^    '^^ 
the  canal,  so  as  to  render  die  weir  absolutely  useless,    sHias  Canal 
and  to  destroy  the  surplus  watar  altc^dier,  and  for  as    ^^^S^^"* 
long  a  period  as  they  chose.    It  appears  to  me  to  be 
quite  impossible  to  say  that  tliis  is  the  meaning  of  the 
act  of  parliament     The  true  construction  I  take  to  be 
this,  that  the  company  of  proprietors  shall  make  their 
canal ;  that,  when  they  have  made  it,  that  is*  when  they 
have  advertised  to  the  world  that  it  has  been  made,  and 
have  taken  tolls  from  the  public  as  if  it  were  made,  they 
shall  not  be  at  liberty  to  alter  it;  that,  having  made 
their  canal,  they  shall  erect  this  weir  upon  it,  in  order 
to  secure  to  the  mills  that  surplus  water  which,  consist- 
ently with  such  a  canal,  and  the  provision  for  the  weir, 
will,  on  such  an  arrangement,  remain  for  the  use  of  these 
mills.     I  am,  therefore,  myself  of  opinion  (and  if  that 
opinion  is  supposed  to  be  wrong,  I  am  perfecdy  willing 
that  a  case  should  be  made  upon  it  for  the  opinion  of  the 
Coart  of  King's  Bench),  that  this  was  a  contract  between 
the  parties,  and  that  the  larger  construction  therefore 
which  may  bdong  to  some  of  the  expositions  or  state- 
ments of  the  right  claimed  by  the  canal  company,  in  their 
answer,  is  a  construction  which  the  act  of  parliament  will 
not  warrant. 

On  a  subsequent  day.  Lord  Eldon^  in  finally  disposing 
of  the  case^  made  the  £:^owing  observations: — 

If  my  opinion  upon  the  effect  of  the  acts  of  parliament 
be  rig^  th^  although  the  owners  of  these  works  must 
take  the  surplus  water,  subject  to  the  diminution  which 
an  increaGe  of  the  trade  upon  the  present  canal  shall 
occasion,  let  it  increase  ever  so  much  or  ever  so  little^  I 

M  4  can 
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1832.       can  never  agree  to  the  proposidon  as  laid  down   in 
-,      '  some  parts  of  the  answer,  that  the  proprietors  of  the 

BLikKEMORX  \  ^  '     ^  '^     * 

«.  navigation  are  at  liber^  to  improve  the  canal  for  the 

Glamoroan-  P'^T^*®  ®f  bringing  upon  it  an  increase  of  trade,  and, 

BHiRB  Canai    by  such  improvements  with  a  view  to  a  contemplated 

increase  of  traffic,  to  afiect  the  surplus  water  which  was, 

I  apprehend,  to  be  preserved  for  the  benefit  of  the 

PlaintifPs  works. 

Supposing  the  Court  to  be  right  in  its  opinion,  that 
the  canal  company  could  not  do  what  they  were  at- 
tempting to  do,  another  consideration  might  then  arise ; 
for  many  cases  have  occurred  in  which  injunctions  are 
applied  for,  and  are  granted  or  refused,  not  upon  the 
ground  of  the  right  possessed  by  the  parties,  but  upon 
the  ground  of  their  conduct  and  dealings  before  they 
applied  to  the  Court  for  the  injunction  to  preserve  and 
protect  that  right  Before  proceeding  to  that  point,  how* 
ever,  I  must  observe,  that  the  answer  of  the  Defendants 
does  most  distincdy  admit  that,  if  there  should  be  an  in- 
crease of  trade,  there  would  then  be  a  decrease  of  water; 
but  then  tliey  add,  they  do  not  think  that  such  decrease 
would  be  a  greater  injury  to  the  Plaintiff  than  what 
would  arise  from  an  increase  of  trade  upon  the  canal  in 
its  existing  state,  as  now  completed.  I  consider  that 
distinction  to  be  of  no  importance.  If  the  decrease  of 
water  be  occasioned  by  an  increase  of  trade  upon  the 
canal  as  it  is  now  completed,  hurtful  as  that  would  be 
to  the  Melin  Griffith  and  Pentyrch  Works,  it  would  not 
be  injurious  to  them,  —  injurious  in  the  sense  which  a 
court  of  justice  puts  upon  the  word ;  for  if,  by  the 
necessary  operation  of  the  act  of  parliament,  and  of  the 
arrangements  which  the  legislature  has  made  for  the 
benefit  of  the  owners  of  the  canal  on  the  one  hand,  and 
of  the  owner  of  these  works  on  the  other,  an  increase 
of  traffic  should  be  occasioned,  each  of  them  must 

take 
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take  the  efiect  of  those  arrangements;  but  if  the  same,        1832. 
and   only  the    same,    consequences  were  to  be  pro-    -o      ^  ~* 
duced  by  an  alteration  and  improvement  in  the  canal  v. 

(using  that  term  in  the  sense  in  which  the  answer  has  qj^^q^q 
used  it),  still,  I  say,  if  the  alteration  be  not  sanctioned    shieb  Canal 
by  parliament,  you  are  not  to  bring  about  the  same  con-      ^^^  ^"* 
sequences  by  means  other  than  those  which  the  act  of 
parliament  has  provided.     The  result  amounts  to  no 
more  than  this,  —  that,  if  you  are  doing  an  act  which  is 
to  increase  the  trade,  and  which  is  conformable  to  the 
provisions  of  the  act  of  parliament,  the  consequences, 
be  they  what  they  may,  are  produced  by  the  act  of  par- 
liament, and  not  by  you ;  but,  if  I  am  right  in  point  of 
law,  you  would  not  be  at  liberty  to  change  the  oper- 
ations, for  the  purpose  of  producing  the  same  effect, 
without  the  authority  of  another  act  of  parliament 

His  Lordship  concluded  by  directing  that  the  in- 
junction should  be  varied,  and  that  the  Defendants 
should  be  restrained  from  further  widening  or  enlarging 
the  said  basin,  and  that  the  parties  should  proceed  to  a 
trial  at  law  upon  two  issues,  which,  as  finally  settled, 
were  the  following :  —  ^*  First,  whether  the  widening 
and  deepening  of  the  basin  in  the  pleadings  mentioned, 
as  the  same  was  widened  and  deepened  before  the 
28th  day  of  August  1824,  did,  or  will,  to  the  damage 
and  injury  of  the  Plaintiff,  diminish  the  surplus  water 
to  the  said  Pentyrch  and  Melin  Griffith  Works,  or  either 
of  such  works,  as  such  supply  was  provided  at  the  time 
the  canal  was  completed  in  1801  ?" — **  Secondly,  whether 
the  further  widening  or  deepening  the  said  basin,  as  the 
same  was  intended  to  be  deepened  or  widened  before  the 
injunction  in  this  cause  was  granted,  would,  or  might,  to 
the  damage  and  injury  of  the  Plaintiff,  diminish  the 
supply  of  surplus  water  to  the  said  works,  or  either  of 

them. 
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them,  as  such  supply  was  provided  at  the  time  the  canal 

was  completed  in  1801  ?" 
Blakemori 

V, 

The  The  issues  came  on  for  trial  in  February  1826)  before 

8HIRE  Canaf  Loi^   Wynford^  then   Chief  Justice  of  thq   Court  of 

Navigation.     Common  Pleas,  when,  after  a  trial  which  lasted  three 

days,  the  jury  found  a  verdict  for  the  Defendants,  oa 

the  first  issue,  and  for  the  Plaintiff  on  the  second* 

On  the  10th  of  June  1825,  the  Plaintiff  filed  his 
second,  and  on  the  ISth  of  May  1828,  his  third,  sup- 
plemental bill  against  the  canal  company,  and  against 
certain  proprietors  of  adjacent  lands,  for  the  purpose  of 
restraining  the  Defendants  from  commencing  or  con- 
tinuing certain  other  works  therein  described  as  being 
then  in  contemplation  or  progress,  and  of  which,  as  the 
bill  alleged,  the  direct  tendency  or  effect  was,  to  widen, 
deepen,  or  otherwise  enlarge  the  navigation,  and  to 
increase  the  quantity  of  water  required  f<Mr  the  consump- 
tion of  the  canal. 

On  the  25th  of  June  1828,  Lord  Chancellor  lAfud" 
hurst  directed  the  trial  of  certain  issues,  framed  upon 
the  same  principle  with  the  issues  formerly  directed  by 
Lord  Eldons  but  those  issues  were  never  afterwards 
proceeded  with.  Lord  lAftidhurst^  in  giving  judgment 
upon  that  occasion,  stated  that  he  concurred  with  Lord 
Eldan  and  Lord  Wynford  in  considering  the  acts  of 
parliament  in  the  light  of  a  bargain  between  the  com- 
pany of  proprietors  and  the  Plaintiff,  and  in  holding^ 
that  after  the  canal  was  finally  completed,  the  company 
were  no  longer  at  liberty  to  alter  or  enlarge  it  to  the 
damage  of  Mr.  Blakemore.  His  Lordship  also  observed, 
that  in  his  view,  the  opinion  expressed  by  die  Court 
of  King's  Bench  was  not  really  inconsistent  with  this 

con- 
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construction;  and  that  the  dkta  of  the  Judges,  and 
especially  of  Mr.  Justice  Bayley  with  reference  to  further 
improyements,   by  widening  and  deepening  the  canal, 
were  plainly  to  be  understood  in  a  qualified  sense,  and   ^    '^^^ 
in  connection  with  the  point  then  direcdy  before  the    ttiias  Canal 
Court ;  and  that  was  a  mere  question  between  the  com*    ^^vigatioii. 
pany  and  the  freighters,  in  the  consideration  of  which 
the  rights  of  Mr.  Blakemore  as  an  individual  were  ex- 
pressly excluded* 

On  the  26th  oijtdy  following,  the  Plaintiff  obtained  an 
injunction,  restraining  the  Defendants  from  widening  or 
deepening  that  part  of  the  canal  called  the  TAree-^mile 
"Pond*  Various  other  proceedings  were  at  different  times 
had  in  these  causes;  and,  in  the  year  1827,  the  Plaintiff 
commenced  an  action  against  the  Canal  Company  for 
the  recovery  of  damages  in  respect  of  the  injury  sus- 
tained by  him,  by  reason  of  their  widening  and  deepen- 
ing the  canal,  and  of  their  having  erected  the  fire-engine 
in  the  declaration  mentioned.  The  action  was  tried  at 
Hei'eford\  and  a  verdict  was  found  for  the  Plainti£^  on 
certain  of  the  counts,  upon  which  judgment  was  entered 
up  in  the  Court  of  Exchequer,  (a)  The  judgment 
afterwards  came,  by  writ  of  error,  before  the  Court  of 
Exchequer  Chamber,  and,  ultimately,  before  the  House 
of  Lords,  and  on  both  occasions  was  affirmed.  The  I85i. 
judgment  of  the  House  of  Lords  upon  the  writ  of  error 
was  delivered  by  Lord  Ltfndhurst ;  who,  in  disposing  of 
the  objections  which  had  been  raised  upon  the  seventh 
and  twelfth  counts  of  the  declaration,  expressed  himself 
with  reference  to  the  construction  of  the  acts  of  parlia- 
ment, to  the  following  effect  lb) :  — 

It 

(a)  JKakenunre  v.  Glamorgan-  together  with  the  judgment  of 

Mre   Canal  Company,  5  Y,  ^  Lord  Lyndhunt,  is  reported  at 

Jerv.  60.  lai^e  in  1  dark  ^  Fmneiiy^  S6S. 

(&)  The  case  upon  the  appeal. 
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1832.  It  appears  that,  previously  to  the  passing  of  an  act  of 

^  ~ '  '^ '  parliament,  as  fiir  back  as  the  year  1790,  the  parties, 

o.  under  whom  Mr.  Blakemore  holds  the  Mdin  Griffiik 

Qj.^        .  Works,  were  in  possession  of  thename  works  in  the  same 

8HIEB  Canal  state;  and  it  is  alleged  in  the  declaration,  and  must  be 

a?]gatioD.  i^i^gQ  Q^^^  |^|.  ^ijg  verdict,  to  have  been  proved,  that, 

at  that  time,  they  were  entitled  to  the  benefit  of  the 
water  which  passes  through  a  certain  cut  or  watercourse 
from  the  river  Tqffi  for  the  use  of  those  works,  and  by 
which,  in  fact,  the  works  were  carried  on.  At  that 
period  an  act  of  parliament  was  passed,  establishing 
a  company,  the  object  of  which  was  to  form  a  navi- 
gable canal  from  Merthyr  Tidvil  to  a  place  called  the 
Bank^  near  Cardiff!  The  canal  so  formed  was  to  be 
supplied  with  water  from  the  river  Taffy  and  from  other 
sources  in  the  neighbourhood.  It  is  quite  obvious,  that 
the  water  so  drawn  from  the  river  Taffy  considering  the 
situation  of  the  canal,  would  be  water  drawn  from  that 
source  which  supplied  the  works  of  Melin  GriffUh^ 
When  the  act  of  parliament  was  passed,  therefore,  a  pro- 
vision was  introduced  into  it  for  the  purpose  of  securing 
and  protecting  the  interests  of  the  owners  of  those  works. 
It  was  provided,  that  there  should  be  a  weir  in  the  canal 
on  that  side  of  the  canal  communicating  with  the  cut  or 
watercourse  to  which  I  have  referred,  and  that  care 
should  be  taken  that  the  locks  and  the  gates  immediately 
below  the  weir  should  be  kept  in  good  repair.  A  very 
effectual  provision  for  that  purpose  was  put  into  the  act. 
The  effect  of  this  arrangement  was,  of  course,  this,— 
that  the  water  passing  into  the  Tqff  would,  with  the 
exception  of  that  which  was  necessary  for  the  purposes 
of  the  canal,  pass  over  the  weir  into  the  watercourse  as 
before,  and  be  made  use  of  for  the  Melin  CrriffUhWorks. 
This  was  an  arrangement  made,  probably  with  the 
consent  of  parties,  but  certainly  under  the  authority  of 
the  I^islature.     After  this  act  of  parliament  was  passed, 

the 
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the  canal  was  completed,  and  the  weir  constructed.    It  1832. 

seems  to  have  been  considered,  that  the  parties,  at  the  ^  "^^ 

tim^  understood  what  species  of  canal,  and  what  size,  «. 

and  what  form  of  canal  was  intended  to  be  made.     The  qu^oroan- 

act  of  parliament,  however,  pointed  out  no  particular  ihi&b  Canal 

dimensions,  but  it  directed  the  works  to  be  constructed  ^  ^ 
in  the  manner  I  have  described. 

The  canal,  as  the  declaration  states,  was  actually 
formed  according  to  the  provisions  of  the  act  of  parlia^ 
ment;  and  by  the  forming  of  that  canal,  an  appor- 
tionment of  the  water  was  made  under  the  authority 
of  the  legislature.  It  was  competent  for  the  com-* 
pany  of  proprietors  at  the  time  to  have  made  a  larger 
canal ;  at  least,  as,  in  the  act  of  parliament,  no  limits  are 
prescribed  to  which  the  canal  was  to  be  confined,  we 
have  no  reason  to  suppose  the  company  might  not  have 
made  a  larger  canal :  but  still,  they  made  such  an  one  as 
they  thought  necessary  and  propen  They  made  that 
canal,  therefore,  under  the  authority  of  the  act, — an  act 
containing  a  provision  for  the  purpose  of  securing  the 
owners  of  the  Melin  Griffith  Works, -^  and  under  it 
they  apportioned  the  water,  as  between  themselves, 
the  proprietors  of  the  canal,  and  the  owners  of  those 
works.  The  question  then  comes  to  this,  whether, 
after  these  works  had  been  so  made  and  completed, 
under  the  authority  of  the  legislature ;  after  the  water  for 
the  Melin  Griffith  Works  had  been  provided  for  in  the 
manner  I  have  stated ;  after  the  apportionment  of  the 
water  had  been  made,  as  it  was  made,  in  pursuance  of 
the  provision  in  the  act  of  parliament;  —  whether  the 
rights  of  the  parties  were  not,  from  that  moment,  fixed, 
ascertained,  and  determined.  I  am  of  opinion  that  they 
were;  and  that  the  company  of  proprietors  of  the  Glamor^ 
ganshire  canal  had  no  right  afterwards  to  enlarge,  and 
extend,  and  widen,  and  deepen  their  canal,  so  as  to 

draw 
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18S2.  draw  a  larger  quantity  of  water  from  the  river  TqffsxA 
thereby  to  interfere  with  the  water  which  had  been  so 
apportioned  to  the  Mdin  Griffith  Works,  and  injuriously 

8HIEB  Caiud 

Nafigstioo.  fY:he  declaration  proceeds  to  sUte^  that,  after  the 
weir  had  been  constructed,  and  the  canal  completed, 
it  was  the  duty  of  the  company  of  proprietors  to 
abstain  from  enlarging,  widening,  deepeningt  varying 
and  altering  the  canal;  and  that  it  was  (heir  duQr  to 
allow  the  owners  of  the  Mdin  GrigUh  Works  the  fair 
and  reasonable  use  of  the  weir  that  had  been  made; 
but  that,  not  regarding  their  duty  in  tliat  respect,  they 
had,  at  a  subsequent  period,  varied,  enlarged,  widened, 
and  deepened  the  canal,  and  had  drawn  off  very  large 
quantities  of  water,  and  had  thereby,  in  a  great  measure, 
deprived  the  Plaintiff  of  the  benefit  of  the  water,  which 
had  been  secured  to  him  under  the  authority  of  the  act 
of  parliament*  I  conceive  that  such  a  case,  proved,  is 
a  just  case  for  entitling  Mr.  Blakemare  to  damages 
against  the  company  of  proprietors;  and,  if  your  Lord- 
ships are  also  of  that  opinion,  then,  as  far  as  relates  to 
the  twelfth  count,  the  judgment  of  the  Court  below  wilt 
be  affirmed. 

The  seventh  count  is  in  substance  the  same  with  the 
twelfth,  but  it  contains  an  additional,  and  most  important 
fact,  rendering  the  case  stronger,  if  possible,  than  it  is 
upon  the  twelfth  count  It  states  that,  in  the  year  1796, 
six  years  after  the  passing  of  the  original  act,  another 
act  of  parliament  was  passed  relating  to  the  same  subject. 
That  act  set  forth,  that  the  money  which  had  been 
raised  under  the  former  act  was  not  sufficient  to  enable 
the  company  of  proprietors  of  the  canal  navigation 
to  complete  all  the  works;  it  further  stated,  that  it 
was  desirable  that  the  limits  of  the  canal  should  be 

extended 
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extended  to  a  point  beyond  the  original  point;  and        1882. 
it  gave  authority  to  raise  the  sum  of  10)000/.  and  also 
a  further  sum  of  another   10,000/.)  under  other  cir*  v' 

cumstances,  for  the  purpose  of  completing  the  works  q  J'llfoAN- 
anthorised  by  the  original  act,  and  for  the  purpose  of  bhibb  Canal 
making  the  proposed  extension.  But  then,  that  act  of  par-  ^"^*^®°* 
liament  declared,  by  way  of  proviso,  that  all  those  works 
begun  under  the  former  act,  or  under  this  act,  should  be 
completed  within  two  years,  and  that  no  part  of  the 
money  should  be  applied  to  any  of  those  works  that  were 
not  completed  within  the  two  years.  It  is  said,  that 
the  meaning  of  that  proviso  is  merely  this,  -—  not  to  pro^ 
faibit  the  carrying  on  of  the  works,  after  the  expiration 
of  the  two  years,  but  that,  if  any  of  the  works  remain, 
at  the  expiration  of  the  two  years,  unfinished,  the  further 
works  shall  not  be  paid  for  out  of  the  10,000/.  which 
was  to  be  so  raised.  I  am  not,  however,  of  that  opinion : 
I  think  the  act  of  parliament  meant  to  say,  that  no  part 
of  the  10,000/.  should  be  applied  to  any  works  which 
should  not  be  completed,  and  which  were  not  finished 
within  the  two  years ;  and  further,  that  it  meant  to  say, 
that  no  works  should  be  carried  on  adversely  to  the  in- 
terests of  any  individual,  after  the  expiration  of  that 
period.  Six  years  had  already  been  occupied,  at  the 
passing  of  this  second  act,  in  the  carrying  on  of  these 
works ;  and  its  object  was  to  fix  a  time  to  which  par- 
ties adverse  to  the  interests  of  the  proprietors  should 
be  able  to  confine  them  in  the  prosecution  of  their 
further  works.  That  is  the  reasonable  and  safe  con- 
struction, and  it  is  also  the  clear  and  intelligible  meaning, 
of  the  act  of  parliament. 

Now,  the  seventh  count  states,  that  the  canal  was  com- 
pleted at  the  expiration  of  the  two  years ;  and  further, 
that  it  was  the  duty  of  the  company  of  proprietors,  after 
the  expiration  of  the  two  yearsj  to  abstain  from  making 

any 
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18  82.        any  enlargement  of  the  canal  which   should  interfere 
«^   "'    ^     with  the  interests  of  Mi*.  Blakemore ;   and  that,  after 
V.  the  expiration  of  that  period,  they,  notwithstanding  en- 

Glamoroan-  ^*^8®^>  widened,  and  deepened  the  canal,  and  thereby 
sHiBE  Canal  took  large  additional  quantities  of  water  from  the  Mdin 
Griffith  works,  to  the  great  injury  of  Mr.  Blakemore : 
and  the  question  is,  whether  that  seventh  count  contains 
a  sufficient  legal  statement  of  the  cause  of  action.  No 
doubt  can,  I  think,  be  entertained  that  this  is  even  a 
stronger  case  than  that  upon  the  twelfth  count;  and 
that  it  does  contain  a  sufficient  legal  statement  of  the 
cause  of  action.  The  rights,  as  I  have  before  stated,  of 
Mr.  Blakemore  were  fixed  in  the  first  instance  by  the 
previous  act  of  parliament.  The  second  act  gave  a 
certain  further  time  to  the  company  of  proprietors 
to  carry  on,  and  alter,  and  make  their  works;  it  must, 
therefore^  reasonably  be  said  to  have  been  intended 
that,  within  the  two  years,  any  alteration  that  was  to 
be  made,  should  be  made  by  the  company  of  pro- 
prietors, and  that  no  alteration  was  to  be  made  after 
the  expiration  of  the  two  years.  Taking  into  consider- 
ation the  language  of  the  clause,  and  the  construction 
which  I  have  considered  to  apply  to  it,  can  we  conceive, 
in  justice  and  propriety,  that,  after  the  expiration  of  the 
two  years,  the  canal  could  be  enlarged  by  the  company 
of  proprietors  in  a  manner  injurious  to  Mr.  Blake* 
more? 

I  should  recommend  your  Lordships,  therefore,  upon 
this  seventh  count,  to  affirm  the  judgment  of  the  Court 
below:  the  judgment  of  the  corresponding  counts,  apply- 
ing to  the  Pentyrch  Works,  will  likewise  be  affirmed. 
The  consequence,  on  the  whole,  will  be,  that  I  shall 
move  your  Lordships  that,  in  this  case,  the  judgment  of 
the  Court  below  be  affirmed  generally. 

On 
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On  the  4th  of  June  1832,   the  PIaintif&   Richard        1883. 
Blakemore^  and  his  partner  Mr.  Booker^  filed  a  fourth    ^^^^^^^^ 
supplemental   bill   against   the    canal    company,    and  «. 

against  Thomas  PameUy  who  was  an  extensive  shipper  glauorgan- 
of  coals  at  Cardiff.  This  bill  set  forth  all  the  previous  bhibk  Canal 
proceedings  already  stated,  and  in  particular  the  pro-  ^ 

oeedings  upon  the  trial  of  the  issues  and  the  action, 
submitting  that,  by  the  judgment  of  the  House  of  Lords 
upon  the  writ  of  error,  it  had  now  been  finally  settled 
and  determined,  that  after  the  expiration  of  the  year 
1798  the  company  of  proprietors  had  no  right  to  com- 
mence or  carry  on  any  new  works  adversely  to  the 
bterests  of  any  individual,  or  to  widen,  deepen,  or  en^^* 
large  the  canal,  so  as  to  interfere  with  the  water  which 
had  been  apportioned  to  the  Plaintiff's  works;  and 
farther,  that  it  was  an  illegal  violation  of  the  Plaintiff 
Blakemor^s  rights  as  owner  of  those  works,  for  the 
company,  or  any  person  by  their  authority,  to  draw  off 
or  divert  from  the  river  Tqff  any  quantity  of  the  water, 
which  otherwise  would  have  flowed  to  such  works.  The 
bill  further  stated  that  the  Defendant  Powell  had,  in  the 
year  1S99,  with  the  knowledge  and  connivance  of  the 
company,  constructed  a  certain  collateral  cut  or  pond 
communicating  with  the  Sea  Lock  Basirij  and  which 
collateral  pond  it  was  alleged  was  merely  a  contrivance 
for  enabling  the  Canal  Company  to  enlarge  their  canal, 
and  consequently  to  draw  a  larger  quantity  of  water 
(inom  the  river  Tcff^  to  the  injury  of  the  Plaintiffs.  The 
bill,  among  other  things,  prayed  that  the  injunction 
against  the  company  (which  had  already  been  granted 
as  to  the  Sea  Lock  Basin  and  the  Three-mile  Pond) 
might  be  extended  to  the  whole  canal ;  and  it  prayed, 
as  against  Pcnxidl^  that  he  might  be  ordered  to  fill  up 
the  collateral  pond,  and  in  the  mean  time  be  restrained 
from  keeping  open  the  communication  between  such 
collateral  pond  and  the  Sea  Lock  Basin. 

Vol.  I.  N  a 
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}8S2.        Canal  Company  had  no  right,  by  the  use  of  improTecl 
g '""^^       nsachtnery  in  their  locks,  or  otherwise^  to  hold  out  facili* 
A  ties  and  encouragement  to  an  increase  of  tra£SC|  whereby 

Glamorgan-  ^  larger  consumption  of  water  would  be  caused  in  the 
sHiiuB  Canal    canal.    On  the  other  hand,  it  was  insisted  that,  allowing 
^  the  fullest  weight  to  the  judgment  of  the  House  of  Lords, 

the  company  of  proprietors  were  still  entitled  to  take 
such  additional  quantity  of  water  as  might  be  required 
for  any  increased  traflSc  on  the  canal;  and  further,  that 
they  were  at  perfect  liberty,  by  the  erection  of  wharfs 
and  landing-places,  and  by  adopting  locks,  weirs,  and 
basins  formed  on  improved  principles,  to  give  every 
fiidlity  to  such  traffic,  provided  that  the  means  resorted 
to  for  that  purpose  did  in  reality  occasion  directly  no 
larger  consumption  of  water  than  was  necessary  thereto- 
fore, and  provided  also  that  the  improvements  did  not 
so  alter  the  character  of  the  original  canal  as  to  render 
it  substantially  a  new  work. 

Much  discussion  also  arose  with  respect  to  the  juris* 
diction  of  courts  of  equity  to  interfere  by  injunction  in 
cases  of  apprehended  or  prospective  mischief;  and  it 
was  strongly  urged,  on  behalf  of  the  Canal  Company, 
that,  if  the  motion  were  granted  in  the  form  and  to  the 
extent  now  sought,  the  order  would,  under  pretence  of 
restraining  the  Defendants  from  continuing  to  allow 
certain  things  to  be  done,  in  effect  compel  them  to  per** 
form  positive  acts,  tending  to  alter  the  existing  state  o( 
matters ;  a  species  of  relief  which,  if  given  at  all,  could 
only  be  decreed  at  the   hearing.    Robinson  v.  Lord 
Byron  (a),  and  Lane  v»  Newdigaie  (i),  which  were  sup- 
posed to  be  authorities  for  such  an  order,  were  in  very 
peculiar  circumstances;  and  the  form  under  which  the 
object  was  effected  in  those  cases  had  been  frequently 

disapproved. 

(a)  iBrcCCSSS.  (b)  10   Ves.  19S. ;    and    see 

Rankin  ▼.  Hutkiuon^  4  Sim.  1  J. 
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disapproved.  In  addition  to  the  other  cases  mentioned 
in  the  Lord  Chancellor's  judgment,  Coats  v.  The  Clarence 
Baitway  Company  {a)  and  Weale  v.  West  Middlesex  Water 
Works  (b)  were  referred  to. 

Mr.  Jacobj  for  the  Defendant  Powell^  contended,  first, 
that  the  works  carried  on  by  MT.PaweU  were  fully 
authorized  by  the  fifty-eighth,  fifty-ninth,  and  sixtieth 
clauses  of  the  first  of  the  canal  acts,  and  were  con- 
structed in  strict  conformity  with  the  provisions  of  those 
clauses;  and,  secondly,  that,  independently  of  that  con- 
sideration, the  Plaintiffs,  by  lying  by  and  allowing  the 
works  to  be  completed  without  remonstrance  or  ob- 
jection, had  precluded  themselves  in  a  court  of  equity 
from  being  now  heard  to  coipplain. 


18S2. 


Blakemoas 

V, 

The 

Glamoroan- 

SHiRE  Canal 

NaTigation. 


The  Lord  Chancbllor. 

This  application,  from  the  great  extent  to  which  it  is 
pushed,  brings  into  discussion  the  proceeding  generally 
by  injunction,  and  the  jurisdiction  of  the  Court  in  cases  of 
nuisance.  Of  that  jurisdiction.  Lord  Eldon  says,  in  The 
Attomey^General  v.  Cleaver  {c\  that  it  is  very  confined  and 
rare,  and  that  more  is  to  be  found  upon  it  in  the  prac- 
tice of  the  Exchequer  than  here ;  and  Lord  Redesdale^  in 
his  Treatise  on  Pleadings  p.  145.,  refers  to  The  Attorney^ 
General  v.  Forbes^  a  case  in  that  Court.  Lord  Eldon 
observes,  that  the  injunction  granted  by  Lord  Un^h^ 
loroughj  in  The  Corporation  of  London  v.  BoU  {d),  was 
the  only  one  within  his  experience,  and  that  he  knew  of 
no  precedents  for  it,  but  those  in  Atkyns  and  AmMer. 
It  is  certain  that  Lord  Hardmcke,  both  in  Coidsan  v. 

White, 


JDee.Ql. 


{a)  I  Run.  4-  M.  181. 
(h)  IJ.^  W.5S8. 


(c)  18  Fe«.217 

(d)  S  Vei,  1S9. 
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1882*       White  {a)f  and  in  the  Anonymous  case  in  Alliyns(b\  t 

*  '   '  "  '     recognized  the  jurisdiction,  thoairh  in  the  latter  he 
Qlakexose  .  »  o 

o.  fused  to  exercise  it,  on  the  ground  that  the  nuisance, 

GLAMoaGAK*  ^^  *"y*  ^^  *  public  one,  and  should  have  been  pro- 
sHiKB  Canal  ceeded  against  by  information  at  the  suit  of  the  Attorney- 
Navigation,    q^^^^ 

But  although  in  these  and  several  later  cases  the 
jurisdiction  has  been  acknowledged,  and  sometimes 
exercised,  both  where  the  nuisance  was  of  a  public,  and 
where  it  was  of  a  private  nature,  the  injunction  has  been 
to  restrain;  to  prohibit,  not  to  abate;  to  prevent  irre- 
parable mischief,  not  to  undo  what  has  been  done.  The 
application  in  the  Anonymous  case^  which  gave  rise  to 
Lord  Hardwickf^s  dicta^  so  much  cited  upon  this  sub- 
ject, was  to  stay  the  building  of  a  small-pox  hospital. 
Coukon  V.  White,  where  his  Lordship  states  the  juris* 
diction,  perhaps,  more  broadly  than  it  is  laid  down  in 
any  other  authority,  refers  in  terms  merely  to  preventing 
a  nuisance  being  committed*  The  Corporation  of  London 
V.  Bolt  was  to  prohibit  the  defendant  from  putting  more 
sugars  in  warehouses,  which  were  overloaded,  and  in  a 
dangerous  state;  and  Lord  Loughborough  there  said,  he 
could  not  order  any  thing  to  be  done.  The  Attorney^ 
General  v.  Nichoi  {c),  was  an  application  to  stop  the 
raising  of  a  wall  higher  than  it  then  stood.  Notice  had 
been  given  not  to  raise;  and  the  wall  had,  notwith- 
standing, been  raised  so  high  as  to  be  already  an  ob- 
struction, but  no  order  was  made  to  lower  it.  In  The 
Attometf'General  v.  Cleaver,  Lord  Eldon  gave  it  as  one 
reason  why  he  refused  the  application,  that  though  it 
only  sought  to  suspend  the  exercise  of  the  unwholesome 

trade 

(fl)  sAik.  21.  (c)  16  F«.  53S,  and  3  Mcr. 

{b)  Vol.  iii.  p.  758.  S.  C,  Amb,      687. 
158. 
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trade  moved  against,  yet  a  suspension  would  have  the 
effect  of  dissolving  the  concern. 

The  cases  which  seem  to  sanction  an  order  for  abating 
are  very  few,  and  in  peculiar  circumstances.  An  ob- 
struction to  the  King's  highway,  or  in  a  harbour  which 
is  quasi  highway,  has  been  ordered  to  be  removed  as  a  * 
public  nuisance,  at  the  suit  of  the  crown ;  as  in  the  case 
mentioned  by  Lord  Hardwkke  (a),  to  have  been  decided 
m  Lord  King^s  time  (a  case  relating  to  a  street  near  the  Ex- 
change) ;  and  in  the  cases  of  the  Bristol  and  PartsmatUh 
harbonrsy  and  others  in  the  Court  of  Exchequer.  7^e 
East  India  Company  v.  Vincent  (i),  where  Lord  Hard" 
mcke  decreed  a  wall  to  be  pulled  down,  did  not  proceed 
upon  the  ground  of  nuisance,  but  agreement,  and  appears 
to  have  been,  like  Franklyn  y.  Tuton  (c),  not  a  case  of 
injunction,  but  a  decree  on  a  bill  for  specific  perform- 
ance. On  the  other  hand,  in  Ryder  v.  Bentham  {d\ 
Lord  Hardwicke  said  he  never  had  known  an  order  to 
pull  down  made  on  motion,  and  but  rarely  by  decree; 
and  Lord  TkMirlamf  in  another  case  (e)j  though  pressed 
with  the  order  made  by  himself  in  BMnson  v.  Lord 
Byron  {g)^  and  urged  to  direct  that  a  ditch  should 
be  filled  up,  as  well  as  the  further  digging  restrained, 
would  only  grant  the  prohibiting  part  of  the  motion,  and 
refused  the  ordering  part.  '*  I  do  not,"  said  he,  *<  like 
granting  these  injunctions  on  motion.  This  ditch  may 
be  a  mile  long.  Take  an  order  that  he  shall  do  nothing 
more  till  answer,  or  further  order."  This  brings  us 
then  to  Lane  v.  Newdigate  (A),  which  may  be  said  to  go 
to  the  very  uttermost  verge  of  all  the  former  cases,  and 

indirectly 


(a)  Anibi€r,l60, 
{b)  8  Atk.  83. 

(c)  5  Mad,  469. 

(d)  I  Kef.  feo.  545. 


(e)  1  Fes.jun,  140. 
Ig)  1  Bro.  C.  C.  588. 
{h)  10  Vet.  192. 
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IdSS.  two  acts  of  parliament,  the  SO  and  86  G.  9.,  with  re- 

«^~^^^ '  ferenoe  to  the  time  allowed  for  completing  the  canal. 

«w  I  say  the  two  acts,  for  although  the  question  has  princi- 

OhAMoMAH'  I^'y  ^^^^'^  raised  upon  the  third  section  oftke  thirfysixthj 

SHIRK  Cknal  yet  it  seems  difficult  to  construe  that  without  having 

^*  regard  to  the  thirtieth,  and  particularly  the  first  section 

of  the  thirtieth. 

It  is  now  too  late  to  discuss  this ;  for,  whatever  might 
have  been  the  merits  of  the  question  had  it  been  entire, 
judicial  decisions  have  given  an  interpretation  to  the 
third  section  which  ought  not  now  to  be  shaken.  Ever 
since  the  Court  of  King^s  Bench  considered  the  acts  as 
forming  a  contract  between  the  company  and  the  neigh« 
bouring  proprietors,  it  has  been  judicially  held  (although 
it  is  said  that  a  most  able  and  learned  Judge  expressed 
a  contrary  opinion),  that  the  canal  should  not  be  altered 
€ven  within  the  limits  allowed  by  the  earlier  acts.  Not- 
withstanding the  great  weight  of  decision  in  support  of 
this  construction,  the  more  I  consider  the  frame  of  the 
third  section,  and  the  point  of  construction  generally,  I 
am  the  more  impressed  with  the  opinion  (which  I  therefore 
fling  out  for  Mr.  Blakemore^a  best  consideration),  that 
he  is  greatly  interested  in  resting  satisfied  with  the  posi- 
tion in  which  these  adjudications  have  left  the  question, 
and,  above  all,  in  not  further  pressing  so  wild  a  pretension 
as  that  which  would  stop  all  improvements  of  the  canal, 
whereby  eventually  somewhat  more  water  may  seem  to 
be  used.  To  a  certain  length  I  think  him  entitled 
under  the  shelter  of  those  decisions,  but  beyond  it  I  am 
not  prepared  to  aid  him,  certainly  not  in  this  stage  of 
the  cause.  The  injunctions  granted  in  1824,  as  to  the 
Sea  Lock  Basin^  and  in  1828,  as  to  the  Three-mile 
Pondf  are  confined,  the  one  to  widening  and  deepen- 
ing, the  other  to  widening,  deepening,  and  enlarging 

the 
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the  waterway:  in  substance  both  prohibit  the  enlarge-        18S2. 

ment  of  the  canal.     The  prohibition  now  granted  will    ^'~^^*-^ 

Blakbkoks 

extend  to  the  whole  canal,  with  the  addition  of  these  «. 

words,  "  so  as  directly  and  by  the  immediate  operation  q^. ^jf^^,,. 
of  such  enlargement  to  lessen  the  supply  of  water  to  smRs  Canal 
the  Jilelin  Griffith  works,  or  the  Pentyrck  works,  or  N«^^«^<*°- 
either  of  them ;''  and,  subject  to  a  like  qualification, 
I  wOl  also  restrain  the  company'  from  **  erecting,  or 
permitting  to  be  erected  or  used,  any  engine  other 
dian  is  now  erected  and  used  by  them;  from  mak- 
ing any  new  cuts,  or  deepening  any  cuts  already 
made^  communicating  with  the  river  Tqff^  or  using 
any  pipes  or  other  contrivances  whatever  for  draw- 
ing water  from  the  said  river  other  than  are  at  pre- 
sent used  by  them,  and  from  altering  the  locks,  weirs, 
or  other  works  of  the  canal.*^  I  add  these  words  to  the 
qualification,  <*  directly  and  by  the  immediate  operation 
of  such  enlargements,  erections,  cuts,  and  deepening," 
in  order  to  prevent  the  pretence  being  set  up  against 
every  improvement  of  the  canal,  that  it  increases  the 
traffic,  which  every  improvement  may  do,  as  by  lessen- 
ing the  expenses  of  the  company,  and  enabling  them  to 
reduce  their  dues.  Thus,  if  a  new  engine  or  lock  upon 
an  improved  principle  enabled  them  to  accomplish  this 
end,  it  would  not  come  within  the  prohibition.  It  might, 
by  increasing  the  traffic,  indirectly  and  mediately  in- 
crease  the  consumption  of  water;  but  this  would  not  be 
its  direct  and  immediate  operation.  If  such  engine  or 
lock  occasioned  directly  and  immediately  a  greater  con- 
sumption of  water,  it  would  come  within  this  order. 

It  will  be  perceived,  that,  pursuing  the  leading  prin- 
ciple which  I  began  with  stating,  adopting  the  con- 
structions imposed  by  decisions  upon  the  acts,  and 
adapting  the  principle  to  that  construction,  or  rather 
acting  upon  that  construction  up  to  the  limits  of  the 

principle. 
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1882.        prindplet  the  whole  motion  b  now  disposed  of,  with  the 
1      '  exception  of  the  part  relating  to  Mr.  PawM ;  for  the 

o.  injunction,  as  I  have  given  it,  being  alone  granted,  all 

Glamoaoan-  ^®  other  parts  of  the  motion  are  refused,  (it  is  unneoes- 
sHiu  Canal  sary  to  go  through  them  in  detail,)  upon  the  grounds 
^^^  ^  *  which  I  have  stated,  except  the  Ust  clause  relating  to 
Mr.  PctxeUf  and  with  respect  to  him,  it  is  needless  to 
discuss  the  fifty^eighth,  fifty-ninth,  and  sixtieth  sections 
of  the  first  act,  on  which  he  relies,  and  on  which  I  ex- 
pressed very  considerable  doubt  in  the  course  of  the 
argument;  for  the  length  of  time  which  has  elapsed 
since  'Eehruary  1880,  and  perhaps,  in  some  measure^ 
the  application  of  the  general  principle  on  which  this 
judgment  is  grounded,  preclude  me  from  granting  the 
injunction  as  prayed  against  him.  As  agcunst  him, 
therefore,  the  motion  is  refiised  with  costs. 
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ATTORNEY-GENERAL  v.  MERCHANT  ism. 

TAILORS'  Company.  ^IL^'iiT' 

^T^HE  information  set  forth  the  particulars  of  the  In  a  luit 
'^    following  charitable  donations  and  bequests  made  ^^tioDytT^ 

to  the  Company  of  Merchant  Tailors :  —  First,  a  sum  establidi  eight 

g,  cnantable 

of  loo/,  ffiven  in  1519,  by  the  will  of  Alderman  HeydoHy  trusts,  of 

on  trust  to  lend  the  same  in  moieties  to  two  young  men  ^l^'ci^  kv«i 

•^       ^  were  for  the 

of  the  company,  trading  with  the  sums,  for  four  years  benefit  of 
to  each,  they  giving  security  and  paying  interest  at  the  S^hc^ro?*" 
rate  of  3/.  6s.  Sd.  per  cent,  which  interest  was  yearly  poration  ex- 
for  ever  to  be  paid  to  the  Company  of  Mercers  in  thi^e^lith'was 
London,   Secondly,  a  sum  of  1002.  given  by  Sir  T.  Bowe,  *"^'  ^  * 
in  1569,  to  be  lent  to  four  housekeepers  of  the  Merchant  to  another 
Tailors'  Company,  in  sums  of  12L  lOs.,  for  two  years,  i?'^'l!'*j?' 
by  way  of  free  loan  without  interest.     Thirdly,  a  sum  of  that  this  latter 
2001.  given  by  Dame  Mary  Bamsay,  in  1601,  to  be  lent  ^^JfJ^^ 
to  the  brethren  of  the  company  at  5  per  cent,  for  four  years,  lary  party  as 
the  profit  or  interest  thereof  to  go  to  relieve  the  poor  of  then  framed 

the  company.     Fourthly,  a  sum  of  100/.  given  by  Richard  Md  as  such 

an  addition 
Shepham^  in  1604,  to  be  lent  to  four  young  men,  artificers  of  parties 

of  the  company,  for  four  years,  and  so  from  four  years  5'**"'.!^"^^ 
to  four  years  for  ever  by  way  of  free  loan,  they  paying  tifiirious,  leave 
only  25.  ed.  for  the  bond,  and  20rf.  to  the  beadle.    FlRhly,  ^!^^fl^^^ 
a  sum  of  100/.  given  by  Bandolph  WooUey^  in  1615,  for  information, 
free  loans  to  four  young  men  free  of  the  company,  using  o„t\he  matter 
the  occupation  of  tailors,  for  four  years,  and  so  from  four  relating  to  the 
years  to  four  years  for  ever.     Sixthly,  a  sum  of  100/.  mentioned, 
given  by  Edvoard  Renneckf  in  1656,  to  be  lent  to  two 
young  men  free  of  the  company  for  two  years,  they  pay- 
ing 20s.  interest  each,  which  was  to  go  to  the  poor  of 
the  company  at  Christmas  yearly.     Seventhly,  a  sum  of 
500/.  given  by  Henry  Richards^  in  1674,  to  be  lent  on 

good 
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good  security  to  young  men  of  tbe  company,  at  4  per 
cent,  for  their  advancement  in  trade,  the  interest  to  be 
given  among  the  poor  widows  and  children  of  tbe  com- 
pany. Eighthly,  a  like  sum  of  500/.  given  by  James 
'Ckurchj  in  1681,  of  which  sum,  200/.  was  directed  to  be 
lent  to  four  young  men  of  the  company,  from  two  years 
to  two  years  for  ever,  as  a  ft«e  loan,  and  the  interest  of 
the  remaining  300/.  was  to  be  disposed  of  among  the 
poor  of  the  company.  After  stating  that  tbe  several  sums 
aforesaid  had  been  duly  received  by  the  Defendants,  the 
Company  of  Merchant  Tailors,  and  that  some  of  the 
aforesaid  annual  payments,  and  in  particular  that  of 
SL  6s*  8<f.  given  by  HeydcvCs  will  to  the  Mercers'  Com- 
pany, had  been  r^ularly  made,  the  ioformadon  charged 
that  the  said  principal  monies  had  been  laid  out  or  in- 
vested in  the  purchase  of  lands  or  stock,  and  had  not 
been  lent  out  or  applied  according  to  the  trusts  declared 
by  the  respective  donors  of  the  same ;  but,  together  with 
the  interest  and  profits  thereof,  had  been  mixed  by  the 
Defendants  with  the  general  funds  of  the  company ;  and 
it  therefore  prayed,  that  accounts  might  be  taken  of  what 
was  due  from  the  Defendants  in  respect  of  the  several 
charities,  and  that  what  should  be  found  due  from  them 
on  those  accounts  respectively,  should  be  laid  out  and 
applied  agreeably  to  the  directions  of  the  founders. 
The  Mercers'  Company  were  not  made  parties  to  the 
suit 


To  this  information,  the  Merchant  Tailors'  Company 
demurred  for  multifariousness  and  want  of  parties ;  and 
the  Vice- Chancellor  having  overruled  the  demurrer  on 
both  grounds,  the  Defendants  now  appealed. 


VLv.Kn^ht  and  yLr.J.Bussetty  in  support  of  the 
demurrer,  contended,  that  to  comprise  in  one  inform- 
ation no  less  than  eight  distinct  charitable  trusts,  each 

difiering 
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difiering  in  its  origin^  nature^  and  obgectSf  was  muili- 
fiurious.  The  information,  besides,  was  open  to  an- 
other insuperable  objection,  — -  the  want  of  parties,  in 
so  far  as  it  affected  to  deal  with  Alderman  Heydon^s 
bequest ;  for  in  the  due  application  of  that  bequest  the 
Mercers'  Company  had  a  direct  pecuniary  interest,  and 
that  company  was  not  before  the  Court.  Neither  could 
the  record  be  set  right  by  now  making  the  Mercers' 
Company  defendants,  for  the  objection  of  multifarious- 
ness would  then  apply  even  more  forcibly  than  it  did 
at  present;  inasmuch  as  that  company  might  justly  com- 
plain of  being  dragged  into  a  chancery  suit,  seven-eightha 
of  which  could  have  no  possible  application  to  them. 


ISS2. 


ATfOaXBT- 
GsMUAIi 

IfBBCIIAMt 

TAn.ou* 
Company^* 


Sir  E.  Siigden  and  Mr.  O.  Anderdon^  contrd^  insisted, 
that  no  rule  of  .practice  or  principle  of  law  prohibited  a 
plaintiff  from  joining  in  one  suit  as  many  differen 
matters  as  he  chose,  provided  there  was  but  one  account 
ing  party,  and  one  party  entitled  to  the  account  That 
was  the  case  here ;  and  considerations  of  economy  and 
convenience  strongly  recommended  the  course  that  had 
been  taken,  instead  of  filing  eight  separate  informations, 
one  for  each  of  these  inconsiderable  charities,  a  course 
which  would  have  swallowed  up  the  whole  fund  in  costs. 
It  was  true  the  Mercers'  Company  were  interested  in 
one  of  the  bequests,  but  no  complaint  had  been  ever 
made  by  them  on  the  subject;  and  the  information 
stated  that  the  amount  of  the  interest  had  been  always 
duly  accounted  for  to  them ;  and  as  no  relief  was  prayed 
in  that  respect,  it  was  considered  unnecessary  to  encum- 
ber the  suit  by  adding  them  as  parties. 


The  Lord  Chancellor. 

It  would  be  the  greatest  possible  inconvenience  to  the 
proceedings,  and  the  greatest  hardship  to  the  parties, 

were 


Dee.^h 
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were  this  first  objection  of  muhifarioasness  to  prevttil^ 
and  the  Attomey^General  or  the  relator  were  thus  com- 
pelled to  file  eight  informations  instead  of  one,  each  in* 
formation  being  in  its  statement  a  repetition  of  the  others, 
mutatis  mutandis^  all  making  the  same  charge  and  pray- 
ing the  same  relief;  But  there  is  no  ground  for  this,  at 
least  as  rqpirds  the  seven  last  gifts.  The  party  pro* 
ceeded  against  is  the  same,  as  to  all  the  matters;  the 
subject-matter  is  the  same,  monies  given  in  trust  to  be 
lent  by  the  trustees,  the  company;  the  parties  bene- 
ficially interested  are  the  same,  the  members  of  the  com- 
pany ;  one  proceeding  will  sufiice  for  all,  and  one  account 
only  need  be  taken.  I  therefore  agree  with  his  Honor 
in  holding,  that,  as  regards  these  seven  branches  of  the 
information,  there  is  no  multifariousness,  and  that  had 
the  first  gift,  that  of  Alderman  Heydan^  not  been  in- 
cluded, there  would  have  been  no  ground  for  the  ob- 
jection. Whether  the  insertion  of  that  gift  alters  the 
case,  the  direction  I  am  about  to  give  with  reference  to 
the  second  point  renders  it  unnecessary  to  determine. 

Next,  as  to  the  first  gift,  which  forms  the  other  ground 
of  demurrer,  and  raises  the  question, — ought  or  not  the 
Mercers'  Company  to  have  been  made  parties, — I  am  of 
opinion  that  they  ought :  they  are  directly  and  clearly 
interested;  they  are  the  only  parties  beneficially  in- 
terested in  the  remaining  produce  of  the  fund  given ; 
they  are  equally  with  the  young  members  of  the  com- 
pany interested  in  its  application.  The  objects  of  the 
donor's  bounty  are  in  truth  two ;  the  young  men  of  the 
Merchant  Tailors'  Company,  who  are  to  benefit  by  the 
accommodation  of  the  loans  at  a  limited  rate  of  interest, 
and  the  Mercers'  Company,  who  are  to  receive  that  in- 
terest The  Attorney-General  represents  the  former  as 
the  objects  of  the  charity,  and  he  also  represents  the 
poor  members  of  the  Merchant  Tailors'  Company,  the 
young  artificers,  the  widows  and  children  and  so  forth, 

being 
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being  the  parties  beneficially  interested,  and  having  no 
separate  existence,  no  individual  capacity.  In  all  the 
other  seven  instances,  the  whole  benefit,  both  from  the 
accommodation  of  the  loans,  and,  where  the  loan  is  upon 
interest,  firom  the  receipt  of  the  interest,  goes  to  objects 
who  can  only,  as  against  the  trustees,  the  Merchant 
Tailors'  Company,  be  represented  by  the  Attomey«> 
General.  But  in  Alderman  Heydoris  gift  the  case  is 
otherwise;  the  party  interested  in  the  yearly  profits  is  a 
distinct  and  several  body,  the  Mercers'  Company. 


1882. 


Attoemxt- 
Gbnebal 
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Company. 


That  this  company  is  immediately  interested  in  the 
information  and  its  event,  is  manifest.  True,  the  sum 
of  3/.  05.  Sd.  is  said  to  be  paid  over  to  them,  and  the 
information  sets  forth  that  this  is  alleged  by  the  Defend- 
ants. Were  the  Mercers'  Company  here,  they  might 
deny  that  allegaUon,  which  the  Attorney-General  or  the 
relator  may  have  no  interest  in  disproving,  the  only 
object  of  the  suit  being,  to  see  the  money  lent  as  the 
donor  intended.  But,  further,  a  question  may  arise, 
whether  the  Mercers'  Company  is  not  entitled  to  the 
produce  of  the  land  or  fund  in  which  the  money  has  been 
invested,  or  to  the  interest  beyond  Si.  65.  ^d^  which, 
though  contrary  to  the  direction  in  the  gift,  the  Defend- 
ants may  have  received.  At  all  events,  the  Mercers' 
Company  is  interested  in  the  scheme  which  may  be 
adopted  for  laying  out  the  fiind  and  its  accumulations, 
if  there  be  any.  It  is  smd,  that  3/.  65.  Sd.  is  to  be 
taken,  and  no  more.  Admitting  that  to  be  the  true  con- 
struction of  the  will,  may  it  not  happen  that  so  much 
cannot  be  obtained  ?  There  have  been  times,  assuredly^ 
since  1519,  when  3  per  cent.,  much  more  3^  per  cent^ 
could  not  be  obtained  for  a  loan  of  money.  Would  the 
Defendants  then  be  liable  to  pay  at  that  rate^  whether 
they  could  obtain  it  or  not  ?  From  hence  an  argument 
may  be  raised,  that  the  interest  actually  obtained,  what- 

VoL.  I.  O  ever 
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ever  it  is,  belongs  to  the  Mercers'  Compwy,  and  not  the 
fixed  sum  of  3/.  6s.  Sd.  Bat  surely  it  behoves  the  com* 
pany  on  this  very  account  to  be  present  in  this  suit,  and 
to  watch  over  its  interests  in  the  inquiry  as  to  the  disposal 
of  the  fund,  and  in  the  directions  for  its  future  manage- 
ment In  whatever  view  the  question  is  regarded,  the 
Mercer's  Company  ought  to  be  here.  Either  the  decree 
will  bind  them,  as  being  quasi  in  rem  and  the  suit  of  a  pub* 
lie  nature^  the  Attorney-General  representing  the  crown» 
and  the  relator  putting  the  powers  of  the  crown  in  motion; 
or  the  decree  will  not  bind  them,  they  not  being  parties 
or  privies  to  the  suit  If  the  decree  binds  them  and 
concludes  the  whole  matter  as  to  the  disposal  of  funds, 
and  the  determination  of  points  wherein  they  are  in- 
terested, it  is  manifesdy  against  all  justice  that  they 
should  not  be  made  parties,  and  have  an  opportunity  of 
appearing  for  their  interest.  If  it  does  not  bind  them, 
then  the  suit  cannot  finally  decide  the  question,  but  must 
give  rise  to  fiirther  proceedings.  So  that  in  evecy  view 
they  ought  to  be  parties. 


The  Attorney-General  must  have  leave  to  amend, 
which  he  may  do  by  striking  out  the  first  matter  in  the 
information. 
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Rolls. 
STACEY  v.  ELPH.  ws. 

Jaiu%Sm 

JOSEPH  DENNY^  by  his  will  dated  the  24th  of  &/>-  A  person, 
temoer  1796,  after  directing  payment  of  all  his  debts,  ecutor  and 
devised  a  certain  copyhold  messuage  called  the  Herring  trustee  under 
Fishery^  and  a  piece  of  freehold  ground  with  a  stable  formally  re- 
jected thereon,  to  hb  wile  Susanna  for  her  life,  and  ^^^"^^[^ 
after  her  decease  he  gave  and  devised  the  same  to  his  after  the  death 
execotors  thereinafter  named,  upon  trust  that  the  same  executrix^r 
might  be  disposed  of,  and  the  monies  arising  from  the  ^^  ^f  ever 
sale  thereof  be  equally  divided  among  his  children  in  the  aeed  the  trust 

same  manner  as  his  personal  estate:  and  as  to  the  rest  of  the  r^ 

'^  estate;  but  he 

of  his  freehold  and  copyhold  lands,  buildings,  household  purchased  a 

furniture,  stock  in  trade,  wherries  and  boats,  he  gave  P^{  ^^l^ 

the  same  to  his  executors,  in  trust  to  dispose  of  so  much  and  took  the 

thereof  as  might  be  sufficient  to  discharge  all  incum--  ^^^t^^ 

branoes  upon  his  real  or  personal  estate,  and  apply  widow,  who 

the  oiverpius  according  to  the  best  of  their  judgment  and  for  jife,  ond 

skill  ibr  the  use,  maintenance,  and  education  of  all  his  ^^  ^^^>  ^ 

whom  the 

childreDy  which  should  be  living  at  his  decease;  and  after  estate  must 


the  decease  of  his  said  wife,  he  directed  all  the  said  free-  ^^^^^^ 

'  scended  upon 

hoM  and  copyhold  lands,  &c.  which  should  remain  un*  the  disclaimer 
diapoaed  of,  to  be  sold,  and  the  produce  of  the  sale  DuringX^ 
thereof  to  be  divided  equally  among  his  children.     And  life  of  the 
he  appointed  his  said  wife  Susanna^   John  Elph^  and  trix,  however, 

Hemy  SmaUpiece  Fox,  executors  of  his  will.  !>«  interfered' 

in  the  disposi* 

tion  of  the 

The  testator,  who  kept  a  public  house  at  the  Herring  ^^^"^^^ 
Fuheryj  died  in  jfyril  1800,  leaving  his  wife  Susanna  and  friend  or 
'five  chUdrea  surviving  him.     The  widow  proved  the  SathcSS?' 

will  noty  under  the 
circum- 
stances, chargeable  as  executor  or  trustee* 
A  deed  of  disclaimer  is  the  best  evidence  of  the  renunciation  of  a  trust,  but  tht 
conduct  of  the  party,  desirous  of  renouncing  a  trust,  may  amount  to  a  disclaimefk 

o  s 
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1833.       will  alone,  and  continued  to  carry  on  the  testator's  basi- 
ness.     In  I8O29  the  Defendant  Elph  purchased  a  wheny 
of  the  widow  for  the  sum  of  190/.;  and  in  1804,  being 
applied  to  by  the  widow  to  assist  her  in  the  arrange- 
ment of  her  afiairsy  which  had  become  embarrassed,  he 
negotiated  the  sale  of  the  stock  in  trade  and  of  a  por- 
tion of  the  testator's  real  estate.     Upon  this  occasion  an 
allotment  made  in  respect  of  a  right  of  common  was  pur- 
chased by  Joseph  Denny,  the  eldest  son  of  the  testator, 
for  20/. ;  and  the  stable  and  piece  of  ground,  devised  to 
the  widow  for  her  life,  was  purchased  by  Elph  himself, 
for  80/.     The  whole  produce  of  the  sale  was  applied  in 
paying  the  debts  of  the  testator,  and  debts  contracted 
subsequently  to  the  testator's  death  by  the  widow.    Elph 
did  not  obtain  a  conveyance  of  the  stable  and  piece  of 
ground  until  the  year  1808,  when  the  widow  and  Joseph 
Denny  the  younger,  conveyed  the  same  to  him  by  deed^ 
of  feoffment,  with  livery  of  seisin,  in  consideration  of  the 
said  sum  of  80/.     In  1811,  Elph  purchased  firom  the 
widow  and  devisee  of  Joseph  Denny  the  younger,  the 
allotment  which  had  been  sold  for  20/.  to  Joseph  Denny 
the  younger,  for  the  sum  of  88/.     The  testator's  widow, 
Susanna,  died  in  1818;  Elph  then  renounced  probate, 
and  administration  was  granted  to  the  plaintiff  Elizabeth 
Staceyy  one  of  the  testator's  daughters.    Henry  Small' 
piece  Fox  died  in  1824,  without  having  taken  any  part  in 
the  execution  of  the  trusts  of  the  will. 

The  bill,  which  was  filed  against  Elph  and  surviving 
children  of  the  testator,  and  the  representatives  of  de- 
ceased children,  charged  that  the  Defendant  Elph  had 
interfered  with  the  testator's  property  in  the  character  of 
executor  and  trustee,  and  prayed  accounts  against  him 
accordingly ;  and  that  the  Defendant  might  be  declared 
a  trustee  for  the  Plaintiff  of  such  portion  of  the  testator's 
real  estate  as  he  had  himself  purchased.  Various  trans- 
actions 
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actions  were  impeached  by  the  bill,  the  charges  in  respect  *  1833. 
of  which  were  abandoned  at  the  bar  by  the  PlaintiflPs 
counsel,  and  the  facts  above  stated  were  proved,  or  ad- 
mitted to  be  the  only  material  facts  in  the  cause.  The 
Defendant  denied,  by  his  answer,  that  he  had  ever  acted 
or  interfered  in  the  executorship  of  the  testator's  will,  or 
that  he  had  accepted  the  trusts  thereof;  and  he  insisted 
that,  in  assisting  the  widow  to  dispose  of  the  property 
with  a  view  to  the  arrangement  of  her  affairs,  he  had 
acted  solely  as  her  agent,  and  under  her  directions. 

Mr.  Bickerstethf  and  Mr.  Garratt,  for  the  Plaintiff^ 
contended,  that  a  person  appointed  executor  in  a  will, 
who  had  dealt,  as  it  was  admitted,  with  the  assets  of  the 
testator,  could  not  withdraw  himself  from  responsibili^ 
by  afterwards  renouncing,  and  insisting  that  he  had  only 
acted  in  the  capacity  of  agent  Neither  could  a  trustee, 
who  had  interfered  with  the  subject  of  the  trust,  and  had 
actually  purchased  a  part  of  the  trust  estate  as  for  his 
own  benefit,  be  permitted  to  repudiate  the  character  of 
trustee  by  alleging  that  he  was  a  mere  factor  or  agent : 
Comffigham  v.  Omyngham  (a). 

Mr.  Pemberiony  and  Mr.  Sharpe,  for  the  Defendant 
Elphf  insbtecl,  that  it  was  clear  from  the  conduct  of 
EljAj  that  he,  as  well  as  the  ot^ier  person  who  was 
named  executor  and  trustee  in  the  testator's  will,  refused 
to  accept  either  the  executorship  or  the  trust  The  fact 
of  taking  a  conveyance  from  the  widow  and  the  eldest 
son  of  the  small  portion  of  real  estate,  which  Elph  had 
purchased,  proved  that  he  repudiated  the  trust;  and  it 
was  not  pretended  at  the  bar  by  the  Plaintiff's  counsel, 
whatever  might  be  the  allegations  in  the  bill,  that  the 
Defendant  had  not  given  the  full  value  for  the  part  of 

the 

(a)  1  Vei.  sen.  588. 
O  3 
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18S9.  the  property  which  he  had  purchased,  or  that  he  had 
acted  otherwise  than  with  perfect  good  faith  and  regard 
to  the  interests  of  the  testator's  family,  tbroughoat  the 
transactions  in  which  he  had  been  concerned.  A  man 
could  not  be  clothed  with  an  estate  against  bis  will; 
and  if  a  person,  named  a  trustee,  disclaimed  the  trust  by 
deed,  it  had  been  held,  that  the  effect  of  such  disclaimer 
was,  that  the  estate  never  vested  in  him  at  all :  Tawntam 
V.  Tkkett  (a).  It  was  true  that  no  deed  of  disclaimer 
had  been  executed  in  this  case;  but  where  the  executor- 
ship had  been  actually  renounced,  and  the  intention  to 
disclaim  the  trust  was  as  manifest  as  if  a  deed  of  dis- 
claimer bad  been  executed,  this  Court  would  not  permit 
a  party  to  take  an  unconscientious  advantage  of  such  an 
omission,  by  a  bill  seeking  to  open  and  rescind  transac- 
tions, admitted  to  be  substantially  unimpeachable,  and 
the  most  recent  of  which  occurred  upwards  of  twenty 
years  ago. 

The  Master  of  the  Rolls. 

The  particular  facts  of  the  case  of  Qngftigham  v. 
Canyngham  are  not  stated  in  the  report,  but  they  are 
spoken  of  by  the  Lord  Chancellor  in  his  judgment,  as 
having  been  ambiguous.  In  this  case  there  is  no 
ambiguity  in  the  conduct  of  the  Defendant  Efyh ;  he 
never  interfered  with  the  property,  except  as  the  fiiend 
or  agent  of  the  widow ;  and  it  is  plain  from  the  confidence 
which  the  testator  appears  to  have  placed  in  him  by  his 
will,  that  he  was  a  particular  friend  of  the  family.  It 
never  became  necessary  that  he  should  formally  renounce 
the  executorship  until  the  death  of  the  widow,  and  then 
his  formal  renunciation  took  place.  It  is  true  he  never 
executed  a  deed  disclaiming  the  trust,  but  his  conduct 
disclaimed  the  trust;  in  the  purchase  of  the  small  real 

estate 
(a)  5B.4rAL5U 


The  bill  must  be  dismissed,  as  against  the  Defendant 
Elpky  with  costs. 
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estate  made  by  him,  he  took  by  feoffment  from  the  widow       1 899. 
and  eldest  son  of  the  testator,  in  whom  the  estates  could 
only  vest  by  the  disclaimer  of  the  trustees. 

It  is  most  prudent  that  a  deed  of  disclaimer  should 
be  executed  by  a  person  named  trustee^  who  refuses  to 
accept  the  trust,  because  such  deed  is  clear  evidence 
of  the  disclaimer,  and  admits  of  no  ambiguity;  but  there 
may  be  conduct  which  amounts  to  a  clear  disclaimer, 
and  such  appears  to  be  the  case  here.  It  seems  plain 
here^  that,  in  consequence  of  Elph  and  his  companion 
refusing  to  accept  the  trust,  all  parties  considered  that 
the  will  fiuled  as  to  the  real  estate,  and  that  the  real 
estate  descended  to  the  heir  at  law. 


O  4 
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183S. 


Rolls. 

1835-  DAVID  V.  FROWD. 

Jan,  26. 

Where  an  in-  TiAVID  WILLIAMS  of  Lianbiethan^  in  the  county 

^J^lJ*^  of  Glamorgan^  died  intestate  in  the  month  of  Ja- 

been  dis-  nuary  1828,  being  possessed  of  property  to  the  amount 

undefNR  de-  ^^  4000/.  and  upwards.     On  the  21st  of  February  1828 

cree  in  an  the  Defendant  Edward  Frowd^  who  was  a  solicitor,  and 

adnunittnir 

tion  fuit,  J^^^  his  wife,  who  claimed  to  be  one  of  the  intestate's 

amoiw  p^  2iext  of  kin,  took  out  administration  to  the  intestate's 
sons  found  by 

the  report  to  estate.     On  the  22d  of  the  same  month  a  bill  was  filed 

of  Un  ^*per-  ^^  ^®  name  of  Ella  Churchy  a  sister  of  Mrs.  EraoA^  and 

son  dairoing  other  parties,  also  claiming  to  be  next  of  kin  of  the 
next  of  kin  of  intestate,  against  the  Defendant  Frawd  and  his  wife, 

the  intestate  praying  the  usual  accounts  of  the  intestate's  estate,  and 

cludedftom  an  inquiry  as  to  his  next  of  kin.     The  Defendants  im- 

^^  t  th  mediately  put  in  answers  to  the  bill,  and  a  decree  in  the 

persons  al-  cause  was  made  by  consent  on  the  29th  of  the  same  month 

l^n  ciTo-*^*  ®^  February.     By  that  decree  the  usual  accounts  of  the 

neouslv  found  intestate's  estate  were  directed  to  be  taken,  and  it  was 

of  kin  for  the  ordered  that  the  Master  should  inquire  who  were  the 

purpose  of  next  of  kin  of  the  intestate,  and  the  decree  contained 

obtaining  r^ 

stitution  of  the  usual  directions  in  that  behalf. 

the  fund  so 

distributed. 

And  if  the  On  the  6th  of  May  1829  the  Master  made  his  report^ 

pfaintiff  so^  whereby  he  certified  that  he  had  caused  the  usual  ad- 

claimins  shall  vertisements  to  be  published,  calling  upon  the  next  of 

the  persons   *  ^^^  of  the  intestate  to  come  in  and  prove  their  claims 

^oug  y^o™  before  him  by  a  peremptory  day  fixed  for  that  purpose ; 

been  dis-  that  in  pursuance  of  such  advertisements  Ella  Churchy 

be*^"*m^1led  ^^^  Frowd,   and  seven   other  persons  named  in  his 

to  repay  it  to  report, 

the  Plaint'il^ 

but  the  Plaintiff  will  be  bound  by  the  accounts  taken  in  the  administration  suit. 
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report,  bad  made  their  claims  before  him,  and  he  found  18S9. 
that  these  nine  persons  were  the  only  next  of  kin  of  the 
intestate  living  at  the  time  of  his  death.  The  Master 
fiirther  found,  that  no  creditors  had  come  in ;  and  he 
made  his  report  as  to  the  accounts  of  the  intestate's 
estate. 

This  report  was  confirmed  by  an  order  dated  the 
23d  of  May  1 829 ;  and  by  an  order  on  further  directions, 
dated  the  29th  of  May  1829,  an  apportionment  of  the* 
intestate's  property  was  directed  to  be  made  between  the 
persons  found  by  the  Master  to  be  the  next  of  kin. 
The  Master  having,  in  pursuance  of  this  order,  made 
the  apportionment,  which  amounted  to  474/.  16&  for 
each  share,  an  order  for  payment  was  obtained  on  the 
10th  of  August  1829. 

The  present  bill  was  filed  in  December  1880,  by  the 
Plaintiff  Mary  David^  a  person  ninety  years  of  age, 
stated  to  be  bed»ridden,  and  in  the  receipt  of  parish 
relief,  who  claimed  to  be  the  sole  next  of  kin  of  the 
intestate,  against  Frowd  and  his  wife,  and  the  other 
persons  among  whom  the  intestate's  estate  had  been 
distributed. 

The  bill,  after  stating  the  above-mentioned  proceed- 
ings in  the  suit  of  Church  v.  Frcnod^  alleged  that  the  Plain- 
tiff was  the  first  cousin  once  removed,  ,and  sole  next  of 
kin  of  the  intestate ;  that  she  had  been  long  resident  in 
the  parish  of  Peterstone^  in  the  county  of  Glamorgan^ 
but  that  she  was  not  aware  of  the  death  of  the  intestate 
until  six  months  after  that  event  took  place;  that  being 
informed  that  no  one  could  compel  any  distribution  of 
the  intestate's  estate  for  twelve  months  after  his  de- 
cease, she  took  no  steps  to  enforce  her  claims  until 
February  1828,  when  she  laid  a  statement  of  her  case 

before 
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18S8»  before  Messrs.  Bassett^  solicitors;  and  that  Messrs. 
Bassett  returned  to  her  the  papers  and  documents  re- 
lating to  her  claims  at  the  end  of  ten  months^  declining 
to  take  any  steps  in  her  behalf.  The  bill  further  stated 
that  the  Plaintiff  was  an  iUiterate  person,  being  unable 
to  read ;  that  she  was  ignorant,  until  very  lately,  of  any 
proceedings  haying  been  instituted  in  this  Court;  that 
she  had  never  heard  of  any  advertisements  from  the 
Master's  office,  and  that  no  inhabitant  of  the  parish  of 
Peterstane  ever  took  in  a  newspaper.  The  bill  charged, 
diat  the  Plaintiff  was  not  bonnd  by  the  proceedings  in 
the  suit  under  which  the  intestate's  property  bad  been 
distributed ;  and  it  prayed  that  the  decree  and  decretal 
orders  in  that  suit  might  be  reversed ;  that  the  Plaintiff 
might  be  declared  to  be  entitled  to  the  whole  of  the 
intestate's  personal  estate  afler  payment  of  his  debts  and 
funeral  expenses;  and  that  the  Defendants  might  be 
decreed  to  pay  to  the  Plaintiff  the  several  shares  which 
had  been  allotted  and  paid  to  them  respectively  in 
respect  of  such  estate. 

• 

The  Defendants,  by  their  answers,  put  in  issue  the 
legitimacy  of  the  Plaintiff,  and  submitted  thai  even  if 
the  Plaintiff  were  the  sole  next  of  kin  of  the  intestate, 
or  one  of  his  next  of  kin,  the  decree  and  decretal 
orders  in  the  administration  suit  were  a  bar  to  her 
claims. 

It  was  agreed  at  the  bar  that  the  Plaintiff's  title,  as 
next  of  kin,  should  be  admitted  for  the  purpose  of 
arguing  the  question,  whether  she  was  precluded  by  the 
decree  in  the  administration  suit  from  claiming  the  relief 
sought  by  the  bill. 

Mr.  Pemberton  and  Mr.  Lynch  for  the  Plaintiff.  This 
is  a  question  of  very  great  importance,  and,  so  far  as 

appears 
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appears  from  an  examinatioa  of  the  cases»  the  precise  1833. 
point  in  question  has  never  occurred.  The  justice  of  the 
case  is,  of  course^  with  the  Piaintifi^  inasmuch  as  it  is 
omcededy  at  least  for  the  purposes  of  the  present  argu- 
ment, that  the  Plaintiff  has  a  title  to  the  property  which 
has  been  dbtributed  among  the  Defendants,  who  have 
no  title  to  it.  It  may  be  itaid.that  it  is  a  hardship  upon 
parties,  who  have  received  money  with  the  sanction 
of  a  court  of  justice,  under  the  notion  of  their  having  a 
legal  right  to  it,  to  be  called  upon  to  refund  that  moneyy 
and  it  is,  no  doubt,  in  some  respects  a  hardship ;  but  it 
would  surely  be  a  much  greater  hardship  upon  the  party 
really  entitled  to  the  money,  if  she  should  be  hdd  to 
have  forfeited  her  right  upon  any  other  ground  than  that 
of  some  default  of  her  own.  The  general  principle  is, 
that  a  party  having  a  claim  of  right,  cannot,  in  a  court 
of  equity,  be  deprived  of  that  right,  except  by  lacheSf 
by  improper  dealing,  or  by  release.  The  question  here 
is,  whether  a  party  is  to  be  considered  in  default,  because 
she  has  not  taken  certain  steps  in  a  proceeding  before  a 
court  of  equity,  of  which  she  had  no  actual  notice.  It  is 
impossible  to  impute  any  actual  default  to  this  Plaintiii^ 
living  B8  she  was  in  a  remote  district,  aged,  bed-ridden, 
and  unable  to  read  or  write.  But,  though  there  was 
dearly  no  actual  default,  is  it  to  be  said  that  she  had  con- 
structive notice  by  reason  of  the  advertisements,  and  that 
she  is  to  be  deprived  of  her  rights  for  not  having  done  that 
which  those  advertisements  called  upon,  her  to  do  ?  This 
is  a  proposition  which  cannot  be  maintained,  unless  it 
can  be  maintamed  in  all  similar  cases.  The  force  and 
eflfect  of  advertisements,  directed  by  the  Master,  cannot 
be  diflferent  in  respect  of  the  next  of  kin  of  an  intestate^ 
fix>m  the  force  and  effect  of  such  advertisements  in  re- 
spect of  creditors;  and  it  is  perfectly  settled,  that  a 
creditor  is  not  concluded  by  a  decree  in  an  administration 

suit. 
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189S.  daiming  to  be  entitled  to  a  portion  'of  the  residae  after 
the  fund  had  been«  distributed  under  a  decree  of  the 
Court,  Lord  Manners  observed,  that  nothing  could  be 
more  injurious  to  the  administration  of  justice  than  to 
set  aside  what  the  Court  had  done  in  the  usual  course  of 
proceeding,  acting  in  the  best  possible  manner.  That 
case  also  shews,  that  a  residuary  legatee  is  protected  by 
the  Court  after  distribution  of  the  fund.  It  is  admitted 
that  the  administrator  ought,  at  all  events,  to  be  protected ; 
but  how  is  he  protected  in  this  case  in  respect  of  the  costs 
of  the  suit,  if  the  Plaintiff  who  is  a  pauper,  should  fiul 
in  establishing  her  claim  ?  The  danger  of  re-opening 
questions,  which  have  been  settled  by  the  decision  of  a 
court  of  justice,  is  strongly  commented  upon  by  Lord 
Eldon  in  Young  v.  KeigMey  (a) :  **  The  Court  must  not," 
he  observes,  <*  be  induced,  by  any  persuasion  as  to  the 
fact  that  the  Plaintiff  had  originally  a  demand  which  he 
could  clearly  have  sustained,  to  break  down  rules  esta* 
blished  to  prevent  general  mischief  at  the  expense  even 
of  particular  injury." 

Mr.  Bkkerstethy  for  two  of  the  Defendants  who  had 
established  their  claims  as  next  of  kin  under  the  refers 
ence  in  the  original  suit,  not  having  been  parties  to  that 
suit. 

This  case  is,  undoubtedly,  under  any  view  of  it,  a 
most  unfortunate  one.  It  is  not  a  case  where  a 
specific  chattel  or  a  specific  fund  is  traced  to  the  hands 
of  a  party,  and  that  partjr  is  deprived  by  course  of  law 
of  the  future  enjoyment  of  it,  but  it  is  an  attempt  to 
recover  something  equivalent  to  a  fund  which  has  been 
distriUited,  and  which  no  longer  exists  in  specie:  an 
attempt  the  effect  of  which  may  be  to  ruin  and  throw 

into 

(a)  16  Vei.5BU 
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into  prison  persons  who  have  fairly  established  their  1858. 
rights  in  a  court  of  jastice.  The  main  question  in  a 
case  of  this  nature  is,  how  the  public  interests  may  be 
best  serred  ?  Interest  reipMka  ut  sitjinis  litium  i  it  is 
fitting  that  some  definite  limit  should  be  put  to  liti- 
gation, and  it  is  better  that  some  hardship  should  be 
sustained  in  a  particular  instance^  where  a  decision, 
though  erroneous,  is  not  open  to  redress  by  the  ordinary 
course  of  appeal,  than  that  general  uncertainty  should 
prevail  as  to  the  period  at  which  a  par^  may  safely 
receive  the  benefit  awarded  to  him  by  an  adjudication 
of  his  rights.  Where  would  the  consequences  end,  if  a 
person  who  had  obtained  judgment  in  an  action  for 
money  had  and  received,  and  who  had  recovered  and 
perhaps  spent  the  money,  were  still  liable  to  an  action 
in  respect  of  the  money  so  recovered  ?  And  is  not  a 
por^  who  has  established  his  rights  in  this  Court 
equally  entided  to  protection  against  a  future  claimant  ? 
The  adjudication  of  a  court  of  equity,  after  all  the 
inquiries  which  that  court  directs  for  its  own  satis- 
fiiction  have  been  made,  is  the  highest  title  which  a 
party  can  have  to  the  property  which  has  been  so 
awarded  to  him,  and  that  title  cannot  be  disturbed 
without  gteat  inconvenience  and  danger.  The  Plaintiff 
may  in  this  case  have  been  surprised  by  the  celerity  of 
the  proceedings,  or  prevented  from  bringing  forward 
her  claims  by  the  misconduct  of  her  solicitor.  These 
considerations  may  be  laid  entirely  out  of  the  question, 
for  this  question  ought  not  to  be  decided  with  refer- 
ence to  the  inconvenience  or  hardship  that  may  be  sus-* 
tained  in  a  particular  case,  but  upon  those  general 
grounds  of  public  policy  which  render  it  most  im- 
portant that  the  limits  to  litigation  should  be  accu- 
rately ascertained,  and  that  parties  who  receive  money 
under  the  adjudication  of  a  court  of  justice  should 

know 
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1833.       know  that  they  have  a  right  to  deal  with  that  money  as 
their  own. 

Mr.  Stintofif  on  the  same  side,  contended  that*  as  it 
was  admitted  that  the  Plaintiff  knew  of  her  tide  pend«- 
ing  the  original  suit,  or  eren  before  that  suit  was  insti- 
tuted, there  had  been  such  laches  on  her  part  as  to 
preclude  her  from  the  relief  sought  by  this  bill. 

TTie  Master  of  the  Rolls. 

It  is  a  matter  of  surprise  to  me,  that  this  is  treated  as 
a  case  of  the  first  impression.  I  consider  that  all  the 
principles,  which  must  govern  this  case,  are  well  esta- 
blished, and  rest  upon  clear  precedents.  The  personal 
property  of  an  intestate  is  first  to  be  applied  in  payment 
of  hb  debts,  and  then  distributed  amongst  his  next  of 
kin.  The  person,  who  takes  out  administration  to  his 
estate,  in  most  cases,  cannot  know  who  are  his  creditors, 
and  may  not  know  who  are  his  next  of  kin,  and  the 
administration  of  his  estate  may  be  exposed  to  great 
delay  and  embarrassment.  A  court  of  equity  exerdses  a 
most  wholesome  jurisdiction  for  the  prevention  of  thb 
delay  and  embarrassment,  and  for  the  assistance  luid  pro- 
tection of  the  administrator. 

Upon  the  application. of  any  person  claiming  to  be 
interested,  the  Court  refers  it  to  the  Master  to  inquire 
who  are  creditors,  and  who  are  the  next  of  kin,  and  for 
that  purpose  to  cause  advertisements  to  be  published  in  the 
quarters  where  creditors  and  next  of  kin  are  most  likely 
to  be  found,  calling  upon  such  nrcdicors  and  next  of  kin 
to  come  in  and  make  their  claims  before  the  Master 
within  a  reasonable  time  stated ;  and  when  that  time  is 
expired,  it  is  considered  that  the  best  possible  means  hav- 
ing been  taken  to  ascertdn  the  parties  really  entitled,  the 

adminis- 
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administrator  may  reasonably  proceed  to  distribute  the  1833. 
estate  amongst  those  who  have,  before  the  Master,  esta- 
blished an  apparent  title.  Such  proceedings  having 
been  taken,  the  Court  will  protect  the  administrator 
against  any  future  claim.  But  it  is  obvious,  that  the 
notice  given  by  advertisements  may,  and  must,  in  many 
cases,  not  reach  the  parties  really  entitled.  They  may 
be  abroad,  and  in  a  different  part  of  the  kingdom  from 
that  where  the  advertisements  are  published,  or  from  a 
multitude  of  circumstances,  they  may  not  see  or  hear  of 
the  advertisements,  and  it  would  be  the  height  of  injustice 
that  the  proceedings  of  the  Court,  wisely  adopted  with 
a  view  to  general  convenience,  should  have  the  absolute 
effect  of  conclusively  transferring  the  property  of  the 
true  owner  to  one  who  has  no  right  to  it. 

It  is  for  this  reason  that  if  a  party,  who  has  not  gone 
in  before  the  Master  applies  to  the  Court  afier  the 
Master  has  reported  the  claimants  who  have  established 
before  him  an  apparent  title,  and  makes  out  that  he  has 
not  been  guilty  of  wilful  default  in  not  daiming  before 
the  Master,  the  Court  will  refer  it  to  the  Master  to 
inquire  into  his  claim,  and  if  it  be  sadsfactorily  proved^ 
will,  in  the  administration  of  the  estate,  give  him  the 
same  benefit  of  his  title^  as  if  he  had  originally  claimed 
before  the  Master.  This  is  ev^ry  day's  practice  with 
respect  to  creditors.  For  the  same  reason,  if  a  creditor 
does  not  happen  to  discover  the  proceedings  in  the 
Court  until  after  the  distribution  has  been  actually  made 
by  the  order  of  the  Court  amongst  the  parties  having 
by  the  Master's  report  an  apparent  title,  although  the 
Court  will  protect  the  administrator  who  has  acted  under 
the  orders  of  the  Court;  yet,  upon  a  bill  filed  by  this 
creditor  against  the  parties  to  whom  the  property  has 
been  distributed,  the  Court  will,  upon  proof  of  no  wilful 
de&ult  on  the  part  of  such  creditor,  and  no  want  of 

Vol,  I.  P  reason- 
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1835.  reasonable  dtligenoe  on  his  part,  compel  the  parties  De- 
fendants to  restore  to  the  creditor  that  which  of  right 
belongs  to  him.  For  this  principle  I  need  only  refer 
to  the  case  of  Gillespie  v.  Alexander  before  Lord  JSUon, 
which  has  been  introduced  in  the  argument.  There 
the  estate  had  been  apportioned  under  the  order  of  the 
Conrt  amongst  the  legatees,  and  actually  paid  to  them; 
except  that,  one  legatee  being  an  infimt,  hb  proportion 
could  not  be  paid  to  him,  but  was  carried  to  his  aocoont 
in  the  suit.  After  this  distribution  by  the  order  of  the 
Court,  a  creditor  who  had  not  claimed  before  the  Master 
established  his  title,  and  Lord  Lf/ndkurstj  then  Master 
of  the  Rolls,  acting  upon  the  principle  which  I  have 
stated,  directed  payment  of  the  creditor's  demand  out 
of  the  fund  in  court  which  had  been  carried  to  the 
account  of  the  infant.  Lord  Eldon  considered  most 
justly,  that  the  share  carried  to  the  account  of  the 
infimt  was  bs  much  the  property  of  the  in&nt,  as  if  it 
had  been  actually  paid  to  him,  and  that  the  infismt'a 
share  was  liable  to  the  creditor's  demand  only  in  the 
proportion  that  the  other  legatees  were  liable  in  respect 
of  the  sums  which  they  had  receired,  and  to  that  extent 
reversed  Lord  I^ndkurs^%  order ;  thus  establishing  the 
principle,  that  l^atees,  who  had  received  payment  under 
the  order  of  the  Court,  were  bound  to  refund  to  a  cre- 
ditor who  had  never  claimed  before  the  Master. 

It  is  argued  that  there  is  a  distinction  between  a 
creditor,  and  a  person  claiming  as  next  of  kin,  because 
a  creditor,  it  is  said,  has  a  legal  title ;  the  right  being 
equal,  there  is  no  distinction  in  a  court  of  equity  between 
a  legal  and  equitable  title.  It  is  not,  however,  accurate 
to  say  that  a  creditor  continues  to  have  a  legal  title^ 
afler  the  fund  has  been  administered  in  this  Court :  he 
has,  under  such  circumstances,  lost  that  title  by  the 
administration  of  the  Court,  and  his  only  remedy  is  in 
a  court  of  equity. 

It 
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It  is  argaed,  also,  that  the  case  is  extremely  hard  1833. 
upon  the  party  who  is  to  refund,  for  that  he  has  full 
right  to  consider  the  money  as  his  own,  and  may  have 
spent  it,  and  that  it  would  be  against  the  policy  of  the 
law  to  recall  money  which  a  party  has  obtained  by  the 
effect  of  a  judgment  upon  a  litigated  title.  There  is 
here  no  judgment  upon  a  litigated  title ;  the  party,  who 
now  claims  by  a  paramount  tide,  was  absent  from  the 
Court,  and  aU  that  is  adjudged  b,  that  upon  an  inquiry, 
m  its  nature  imperfect,  parties  are  fiiund  to  have  a  primd 
fade  claim,  subject  to  be  defeated  upon  better  infiirm- 
ation.  The  apparent  title  under  the  Master^s  report 
u  in  its  nature  defeasible.  A  party  claiming  under  such 
drcumstanoes  has  no  great  reason  to  complain  that  he 
is  called  upon  to  replace  what  he  has  received  against 
his  right :  complaints  of  hardship  come  with  little  force 
from  the  party  who  seeks  to  support  a  wrong. 

It  must  be  referred  to  the  Master  to  inquire  whether 
the  Plaintiff  is  the  sole  next  of  kin,  or  one  of  the  next 
of  kin,  with  liberty  to  state  special  circumstances. 

R^pilarly  speaking,  this  inquiry  ought  to  have  pre- 
ceded the  discussion  upon  the  right  of  the  next  of  kin; 
but  for  the  convenience  of  the  parties,  I  consented  to 
the  course  which  has  been  adopted ;  and  I  must  now 
add  to  the  inquiry  a  declaration,  that  if  the  Plaintiff  be 
established  as  the  sole  next  of  kin  of  the  intestate,  the 
Defendants  are  bound  to  refund  to  the  Plaintiff  the 
several  ^ms  which  they  have  received  under  the  order 
of  the  Court  in  the  suit  of  Church  v.  Fraood^  and  that  if 
the  Plaintiff  be  established  as  one  of  the  next  of  kin  of 
the  intestate,  the  Defendants  are  bound  to  repay  to  the 
Plaintiff  the  amount  of  the  sum  which  the  Plaintiff  in 
that  case  shall  appear  to  be  entitled  to.  The  Plaintiii^ 
if  next  of  kin,  is  bound  by  the  accounts  which  have  been 
taken  in  the  suit  of  Churdi  ▼.  Frawd. 

P  2 
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1838. 


Rolls. 

»«"•  VINCENT  ».  VENNER. 

Jan,  S7. 

An  agreement  A  BILL  was  filed  by  a  legatee  for  the  administratioD 
is  w  agree-      ^^  ^^  ^  testator's  estate.     The  petitioner  F.  DawsoHf 

ment  to  pay     ^|,o  ^^g  n  brother  of  the  Plaintiff,  and  one  of  the  De- 
taxed  costs; 
and  a  third      fendants,    being   desirous  of  compromising  the  saity 

wMcito^rbST  ^^'fi'^^  '^^^  ^^  arrangement  with  the  Plaintiff's  soli- 
of  costs,  in  citor,  by  which  it  was  agreed  that  all  the  claims  of  the 
promise  a     '   Plaintiff,  and  the  costs  of  the  suit,  as  between  solicitor 

suit,  stands  in  and  client,  should  be  satisfied  by  the  petitioner.  In 
the  same  si-  . 

tuation  with     pursuance  of  this  agreement,  Dawson  paid  three  bills  of 

respect  to  the  ^^^  ^^  jj,g  plaintiff's  solicitor,  in  respect  of  which  he 
ngbt  of  claim-  .  ,  »  r 

ing  taxation  now  prayed  by  his.  petition  that  the  Court  would  grant 
toA  cMciIl"     ^^^  common  order  of  taxation.     It  was  admitted  that 

the  bills  contained  charges  which  would  not  be  allowed 

oh  taxation. 


Mr.  Pemberion^  for  the  petitioner. 

If  the  petitioner,  instead  of  compromising  the  suit 
with  the  Plaintiff's  solicitor,  had  applied  to  the  Court 
to  effect  the  same  object,  the  order  of  the  Court  would 
have  been  to  stay  proceedings  upon  payment  to  the 
Plaintiff  of  all  he  claimed,  and  of  his  taxed  costs ;  and 
the  terms  of  compromise  agreed  to  by  the  petitioner 
went  to  no  greater  extent  In  Balme  v.  Paver  (a).  Lord 
Eldon  intimates  a  strong  opinion  that  a  solicitor  is  not 
at  liberty  to  enter  into  an  agreement  for  untaxed  costs. 
A  client  may,  if  he  think  fit,  waive  his  right  to  taxation ; 
but  there  was  no  waiver  in  the  present  case,  nor  can 
there  be  any  difference  between  the  situation  and  the 

rights 

{a)  Jac*  505. 
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of  a  dienty  and  those  of  a  third  party  who  pays        1838. 
the  solicitor  in  the  client's  behalf.  \  "-      ' 

VufCSNT 
V, 

Mr.  Bidcenteth  and  Mr.  Wakefield,  for  the  Plaintiff's     Vbknm. 
solicitor. 

The  relation  of  solicitor  and  client  never  subsisted 
between  the  Plaintiff's  solicitor  and  the  petitioner;  and 
where  one  party  chooses,  for  his  own  convenience  and 
advantage,  to  enter  into  an  agreement  for  a  compromise, 
one  of  the  terms  of  which  agreement  is  to  pay  the  bill 
of  another  party's  solicitor,  he  cannot  afterwards  apply 
to  have  such  bill  taxed  as  between  solicitor  and  client. 
This  opinion  was  distinctly  expressed  in  Langfordv. 
Nott[a)  by  Sir  TKomasPb/m^,  who  thought  the  statute (i) 
which  gives  the  Court  jurisdiction  to  direct  taxation  did 
not  extend  to  such  a  case.  Where  a  client  taxes  his  own 
solicitor's  bill,  there  is  no  unnecessary  disclosure  to  a 
third  party  of  the  client's  afiairs ;  but  if  a  stranger,  after 
having  agreed  to  pay  the  bill  of  another  party's  solicitor, 
were  allowed  to  procure  the  taxation  of  such  a  bill  as 
between  solicitor  and  client,  it  is  obvious  that  he  might 
obtain  such  a  knowledge  of  another  person's  affiiirs  as 
the  law  does  not  permit  This  distinction  was  recog* 
nised  in  the  case  of  Clarke  v.  ThirtilL  (c)  In  Stone  v. 
Lord  Bective  (d)  the  petition  of  a  defendant  who  prayed 
for  the  taxation  of  a  solicitor's  bill  under  circumstances 
similar  to  those  of  the  present  case,  was  dismissed. 

TTie  Master  of  the  Rolls.  The  question  is,  whether 
a  payment  to  a  solicitor  without  taxation  by  a  third 
person  differs  from  a  payment  so  made  by  the  solicitor's 

client. 

(a)  iJ.iW,  291.  ((f)  \J.iW.  898.  in  a  note 

{h)  2  G,  2.  c,  83.  s»  23.  to  Longford  v.  NoiU 

\t)  RoUs,  May\%ZO, 

P  3 


S14  CASES  IN  CHANCERY. 

18SS.  dient  In  the  case  before  me  of  Siorie  t.  Lord  Beetioe^ 
which  is  stated  in  a  note  to  Langfori  y.  Nott^  I  reiiised 
an  order  for  taxation,  not  because  I  followed  Longford 
▼.  Nott^  but  because  in  that  case  the  amount  of  the  bill 
of  costs  was  stated  in  the  agreement  of  compromise^  asd 
the  payment  of  that  amount  was  a  substantive  part  of 
the  agreement  An  agreement  to  pay  the  costs  of  an- 
other party,  without  more,  is  an  agreement  to  pay  such 
costs  as  the  party  would  be  bound  to  pay  to  his  soU^ 
citor,  to  be  taxed  according  to  the  course  of  the  Court. 
The  party  agreeing  to  pay  stands  in  the  place  of  the 
solicitor's  client,  and  has  all  his  rights  to  ascertain  the 
just  amount  of  the  costs.  As  the  party  who  employed 
the  solicitor,  therefore,  would,  under  the  circumstancesy 
have  been  entitled  to  taxation,  the  petitioner,  who  stands 
in  his  place,  is  equally  entitled  to  taxation* 
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18SS. 


Rotu, 
YOUNG  V.  ELWORTHY.  iwa. 

Jan  30. 

nriHIS  was  a  bill,  filed  by  the  Plaintiff  as  executor  The  executor 
-■-  of  .  deceased  c«Klitor.  and  ihe  common  decree  ^f,' -Jj^^ 
bad  been  pronounced  for  tbe  administration  of  the  tiffin  a  cre- 

ditor*8  suit, 
•*Ct».  nju,^  ^|jg  Qu^ 

8  prerogatiYe 

ppob&tCf 

The  Plaintiff  had  taken  out  a  proTincial  adniini»-  before  he 

tration,  there  beii^  no  bona  notabOia.    The  attention  ^^"^^ 
of  the  Court  being  drawn  to  this  circumstanoe  by  the  for  an 
registrar  before  the  decree  was  drawn  up,  a  question  ^^^^^ 
arose  whether  the  suit  could  proceed  without  a  prero- 
gative probate. 

Mr.  Sidebottom^  for  the  Plaintiff,  observed  that  for- 
merly the  practice  of  the  Ck>urt  had  been  to  order  the 
payment  of  small  sums  by  the  Accountant*-GeneraI  upon 
a  provincial  probate.  It  was  said  that  WL  was  the 
limit ;  in  Sweet  v.  Partridge  {a\  however,  a  sum  of  692. 
was  ordered  to  be  paid  to  the  executor  of  a  creditor 
under  a  probate  in  the  diocese  where  he  resided,  there 
being  no  bona  notabilia.  It  was  true  that  in  subsequent 
cases  of  a  similar  nature  the  Court  had  refused  to 
dispense  with  a  prerogative  probate;  ChaUnor  V. 
MurhaU{b\  Nesoman  v.  Hodgson  {c),  TJiomas  v.  Da^ 
ws{d) ;  but  there  seemed  to  be  no  foundation  in  prin- 
ciple for  the  refusal  to  recognise  a  provincial  probate 
where  there  were  no  bona  notabiliaj  and  the  practice 
appeared  to  be  founded  on  a  mistaken  view  of  the  law* 


The 


(a)  5  Vet.  148.  (c)  7  Vet,  409. 

\h)  6  Vet.  lis.  \d)  12  Vet,  417. 
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1833. 


Young 

V, 

Elwoxtht. 


The  Master  of  the  Rolls. 

The  AccountantrGreneral  cannot  pay  to  the  executor 
of  a  deceased  creditor  without  a  prerogatiye  probate, 
and  the  question  is,  whether  such  an  executor  must  be 
armed  with  a  prerogative  probate  before  he  obtains*  the 
usual  decree  for  an  account  Unless  he  is  so  armed, 
the  rule  of  the  Court  will  be  defeated ;  for,  in  establish- 
ing his  title  before  the  Master,  no  inquiry  will  be  made 
whether  he  has  or  has  not  obtained  a  prerogative  pro- 
bate; the  debt  will  be  reported  by  the  Master  to  be  due 
to  him  personally ;  the  order  of  the  Court  will  be  made 
in  pursuance  of  such  report,  and  the  Accountant-Ge- 
neral will  therefore  make  the  payment  to  him  personally 
without  any  inquiry  into  his  title.  In  order,  therefore, 
to  preserve  the  rule  of  the  Court,  the  executor  Plaintiff 
must  take  out  a  prerogative  probate  before  he  obtains 
the  decree  for  an  account* 
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18S8. 


MENDHAM  v.  ROBINSON. 


1855. 
Jan,  24.  89. 


f^HE  Defendant  Robinson  had  been  discharged  under  The  twenty- 

^    the  Insolvent  Debtors'  Act  (7G.4.  c.51.)  after  JSjhSi- 

having  made  the  usual  assignment  to  Dance^  the  pro-  Y°^  Debtors* 

visional  assignee,  who  was  in  that  character  joined  with  ^.  g»j^^  Jq^* 

the  insolvent  as   a  co-defendant     In  December  18S1   not  empower 

the  Court  on 

Dance  was  removed  from  his  office,  and  Mr.  Siurgis  was  motion  to 

appomted  in  his  stead.     On  an  ex  parte  application,  the  JJjIJj  p^  * 

Vice-Chancellor  ordered  that  the  name  of  Mr.  Siurgis  yinoual  as- 

should  be  inserted  as  a  defendant  in  the  place  oF  that  of  jo^^^^  Jq 

Mr.  Dance :  and  a  motion  was  now  made  to  discharge  the  room  of 

theretuinff 


that  order. 

Sir  E.  Sugden  and  Mr.  BeytioldSf  in  support  of  the 
motion,  contended,  that  from  an  examination  of  the 
whole  scope  and  context  of  the  statute,  which  kept  up 
a  marked  distinction  throughout  between  the  provisional 
and  ordinary  assignees,  and  especially  from  a  comparison 
of  the  sixteenth,  nineteenth,  twenty-fourth,  thirty- 
eighth,  and  thirty-ninth  sections,  it  appeared  that  the 
twenty-sixth  section  (a),  upon  which  the  Vice-Chancellor 

had 


providonaT 
assignee. 


{a)  By  the  twenty-sixth  sec- 
tion it  is  enacted,  "  I'hat  when- 
erer  any  such  assignee  or  as- 
signees shall  die  or  be  removed, 
or  a  new  assignee  or  assignees 
shall  be  appointed,  in  pursuance 
of  the  provisions  of  this  act,  no 
action  at  law  or  suit  in  equity 
shall  be  thereby  abated,  but  the 
Court  in  which  any  action  or 
suit  is  depending  may,  upon  the 
snggettion  of  such  death  or  re- 


moval and  new  appointment, 
allow  the  name  or  names  of  the 
surviving  or  new  assignee  or  as-* 
signees  to  be  substituted  in  the 
place  of  th6  former;  and  such 
action  or  suit  shall  be  prosecuted 
in  the  name  or  names  of  the  said 
surviving  or  new  assignee  or  as- 
signees, in  the  same  manner  as 
if  he  or  they  had  originally  com- 
menced the  same." 
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18SS.        had  proceeded,  had  no  reference  whatever  to  the  case 
\ji    '  '^     of  a  provisional  assignee,  who,  when  the  act  was  meant 
V,  to  extend  to  him,  was  always  parUcularly  described* 

Robinson.  ^^  ^j  events,  the  peculiar  wording  of  the  twenty-^izth 
section  shewed  beyond  a  doubt  tliat  the  provision  was 
only  applicable  to  cases  in  which  the  assignee  was  the 
plaintiff  the  only  party  who,  with  propriety  of  speech, 
oould  be  said  to  commence  or  pro$ecide  the  suit.  This 
point  was  so  decided  by  Lord  lAfndhursi  in  Bainbrigge 
V.  Blahr  {a\  and  the  present  Master  of  the  RoUa  had 
expressed  a  similar  opinion.  The  privilege  was  in- 
traded  solely  for  the  benefit  of  creditors  in  suits  fin:  the 
recovery  of  the  insolvent's  property. 

Mr.  Girdlestone^  senior,  in  supp<Nt  of  the  offder»  sttb«- 
mitted  that  the  Vice-Chancellor's  construction,  which  had 
been  adopted  by  the  same  learned  Judge  in  a  previous 
case  of  Crilchrist  v*  Panien  {b\  was  a  reasonable  and  con- 
venient one«  The  remedy  for  and  against  the  insolvents 
estate  ought  to  be  reciprocal.  The  words  of  the  twdnty-^ 
sixth  section  were  general,  and  might  well  include  both 
the  assignees  of  the  Court  and  those  chosen  by  the  cre« 
ditors.  Why,  then,  should  the  words  recttve  a  limited 
construction  where  the  evil  to  be  guarded  against,  the 
abatement  of  the  suit  or  action  by  the  death  of  the 
party,  was  equally  embarrassing  whether  the  party 
dying  was  the  provisional  or  the  common  assignee  ?  If 
the  last  three  lines  of  the  section,  which  were  mere 
surplusage,  were  omitted,  no  doubt  could  be  raised. 


Jan,  39.  The  Lord  Chancellos,  after  stating  the  question, 

and  the  two  grounds  taken  by  the  Appellant's  counsel, 
entered  into  an  examination  of  the  language  of  the 

twenty- 

(a)  1  Younge,5S6.  {b)  1  Yomig€,SB7>n» 


Mendham 
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twenty-sixth  sectioD^  and  said  that  his  view  of  the  con-        1889. 

struction  coincided  with  that  taken  by  hord  lAfndhursi 

in  Baifibrigge  v.  Blair  i  namely,  that  the  clause  was     ""*'y" 

applicable  only  to  cases  in  whieh  the  assignees  8a»-     ^^^^^^^* 

tained  the  character  of  plaintiffi.     Such  being  his  opi«> 

nion,  it  became  unnecessary  to  decide  the  other  pointy 

Tis.  whether  the  clause  extended  to  a  provisiooal  as- 

sigiiee  who  had  commenced  actiona  or  suits,  or  was  to 

be  confined  exclusi?dy,  as  had  ^  been  coniended,  to  the 

sob^aasignees.   Hia  Lordship  added,  that  he  had  caused 

inquiry  to  be  made  respecting  the  practice  in  the  In* 

solvent  Debtors'  Court,  and  had  found  that  no  instance 

had  occurred  in  whieh  the  oommissioners  of  that  court 

had  exercised,  as  against  the  provisional  assignee^  the 

powers  vested  in  them  by  the  thir^-eigbth  and  thirty* 

mnth  sectiona  of  the  act ;  but  that  they  had^  on  one  oo» 

CBsion^  oonstrued  the  terroa  *^  such  assignee^"  occurring 

iu  the  twen^-sixth  secticm,  as  including  the  provisional 

asHgnea ;  -«» in  a  case  where  the  commissionera  hsving, 

under  the  authority  of  the  sixteenth  section,  directed 

the  aasignee  of  the  oonrt  to  institule  proceedings,  iSoMj 

had,  o&  Ms  removal^  peimitted  the  name  of  his  successor 

to  be  substituted.    That  construcUon  had  also  been 

adopted  by  the  present  Vice-Chancellor,  who  in  a  cause 

of  Dana  y.  SkaiWf  had  allowed  the  name  of  Sturgis,  the 

new  prorbional  assignee^  to  be  inserted  in  the  room  of 

that  of  Danctf  the  original  plainti£    His  Honor  had 

afterwards  pronounced  a  decree  in  that  cause,  under 

which  a  considerable  sum  was  received,  and  distributed 

among  the  creditors,  and  tbe  decision  bad  not  been 

questioned.    Upon   the  authorises,  therefore,  as  they 

stood,  the  twenty^sixth  section  must  be  taken  as  ex^ 

te&£ng  to  the  case  of  a  provisional  assignee^  who 

was  i^inti£^—- although,  certainly,  the  word  <*  such," 

used  in  that  section,  if  explained  by  a  reference  to  the 

last  antecedent,  would  apply  to  sub-assignees  only. 


3S0  CASES  IN  CHANCERY. 

18S3. 


'^i83«.'  LOGAN  V.  BIRKETT. 

Jan.  16. 

Id  8  deed  ex-  T)  Y  a  settlement,  dated  the  Slst  of  May,  1821,  and 
aieparatmn     "^    made  in  contemplation   of  a  marriage  between 

between  hiM.    JUxandtr  Logan,  the  Plaintiff,  of  the  first  part,  Sara* 

iNuid  &Da  wiiiSy 

by  them  and     Birkett,  widow,  of  the  second  part,  and  Albert  Gcld^ 

^JT^^^ti  *wiVf,  John  Daniel  Birtett,  and  aarUs  James  Nelson 
tn&T  mamage  ' 

settlement,  Birkett,  Defendants,  of  the  third  part,   the  freehold 

charged  her  property  of  Sarah  Birkett  was  demised  for  a  term  of 

separate  pro-  lOQ  years,  if  she  should  so  long  live;  and  her  leasehold 

prised  in  the  A^^  personal  property  was  conveyed  to  the  said  Defend- 

settlement        ^^M  and  the  survivors,  &&,  and  the  executors,  &c.  of  such 

witn  the  pay* 

ment  of  an       survivor  in  trust  to  pay  the  sum  of  10,000^,  as  soon  as 

hSsSd^*  the  marriage  should  be  solemnized,  to  the  Plaintifl&  for 
the  husband  his  proper  use  and  benefit,  and  to  stand  possessed  of 
marital  rights  ^^  residue  of  the  freehold,  leasehold,  and  personal 
in  respect  of  estate  of  the  said  SartA  Birkett,  to  such  uses  as  she 
pertyacquved  should  in  manner  therein  mentioned  appoint,  and,  in 
^  rei^'^^'      default  of  such   appointment,  for  her  own   sole  and 

by  the  bus-       separate  use« 

band  is  a  good 

consideration 

for  the  grant        The  marriage  was  shortly  afterwards  solemnized,  and 

by  the^U^  ^®  ^^^  ^^  10,000/L  was  paid  to  the  Plaintiff  in  pursu- 
•*;|}  *he  Court  ance  of  the  settlement.  In  1827,  differences  having 
the  payment  arisen  between  the  Plaintiff  and  his  wife,  a  separation 
of  the  annuity,  took  place  between  them;   and,  by  a  deed,  dated  the 

26th  o{  March  in  that  year,  between  the  Plaintiff  of  the  . 
first  part,  Sarah  Logan,  his  wife,  of  the  second  part,  and 
the  Defendants,  the  trustees  of  the  settlement,  of  the 
third  part,  reciting  that  the  Plaintiff  and  his  wife  had 
agreed  to  live  separate  and  apart  from  each  other  during 
the  remainder  of  their  joint  lives,  and  that  it  had  been 
agreed  between  them,  that  the  Plaintiff  should  have  and 

be 
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be  entitled  to  receive  an  annuity  of  400/.  out  of  the  18S3* 
separate  estate  of  his  wife,  it  was  witnessed  that  Sarah 
Logan^  in  pursuance  of  such  agreement,  and  in  consider- 
ation of  the  covenants  thereinafter  contained  on  the  part 
of  the  Plaintiff,  did,  for  herself,  her  heirs,  executors, 
and  administrators,  and  to  the  extent  of  and  so  far  as 
concerned  her  separate  estate,  and  with  the  consent 
of  the  said  trustees,  covenant  with  the  Plaintiff,  his 
executors  and  administrators,  that  she,  her  heirs,  exe- 
cutors, and  administrators,  would  pay  the  said  annuity 
of  400/.  during  the  Plaintiff's  life ;  and  she  thereby,  in 
parsaance  of  the  power  reserved  to  her  by  the  settle- 
ment, charged  all  her  separate  estate  comprised  in  the 
settlement  with  the  payment  of  the  said  annuity ;  and 
she  thereby  directed  and  appointed  that  the  said  trustees, 
and  the  survivors,  &&,  should  stand  possessed  of,  and 
interested  in,  the  same  estate,  upon  trust  out  of  the  rents 
and  profits  of  the  real  estate,  and  out  of  the  dividends 
and  produce  of  the  personal  estate,  to  pay  the  said 
annuity,  and  upon  trust  to  indemnify  the  Plaintiff 
against  all  debts  incurred,  or  to  be  incurred,  by  her  the 
said  SaraA  Logan.  And  the  Plaintiff  thereby  covenanted 
for  himself,  hb  heirs,  executors,  and  administrators, 
that  he  would  permit  the  said  Sarah  Lc^an  notwith- 
standing, and  during  her  coverture,  to  receive  and 
^joy  to  her  own  sole  and  separate  use  all  the  property, 
estate,  and  effects,  to  which  the  said  SarcA  Logan^ 
or  the  Plaintiff  in  her  right,  was,  or  might,  at  any  time, 
be  entitled.  The  deed  contained  a  covenant  on  the 
part  of  the  Plaintiff  not  to  molest  his  wife,  or  do  any 
act  in  derogation  of  the  validity  of  her  last  will  and 
testament,  or  to  defeat  the  provisions  thereof;  and  a 
covenant,  by  which  it  was  provided,  that  in  case  the 
Plaintiff  and  his  wife  should  again  live  together,  all  the 
covenants  and  agreements  therein  contained  should  cease 

and  determine. 

Mrs. 
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18SS.  Mn.  Logan^  subeequently  to  the  date  of  the  deed  of 

separation,  purchased  an  estate  in  Suffolk ;  and  by  her 
will,  dated  the  ISth  of  August  18S9,  she  devised  the 
said  estate  in  Suffbli  to  the  Defendants,  Jlbeft  OMtmid 
and  Charles  Paays^  and  their  heirs,  to  the  use  of  the 
Defendant  Charles  James  Nelson  Birkettj  her  eldest 
son  by  her  former  marriage^  fer  his  life;  with  remainder 
to  the  use  of  die  Defendant  John  Daniel  BMtettf  her 
second  son,  for  his  life,  with  remainders  over.  And 
her  will  contained  a  direction  that  the  annuity  of  MOl. 
to  her  husband,  which  she  had  charged  upon  her 
separate  estate,  should  be  paid  in  equal  moieties  by  her 
two  sons ;  and  that  in  case  one  of  them  should  die  in  the 
lifetime  of  her  husband,  the  whole  should  be  paid  by  the 
survivor.  And  she  appointed  her  two  sons  executors 
of  her  will. 

Mrs.  Logan  died  in  1831,  and  her  will  was  proved  by 
the  Defendant  John  Daniel  Birkeit  alone.  One  quarteffy 
payment  only  of  the  annuity  of  400L  had  been  paid  by 
the  executor  to  the  Plaintiff  since  die  decease  of 
Mrs.  Lagan.  The  bill  prayed  for  an  account  in  respect 
of  the  annuity  of  4002.,  and  that  the  arrears  might  be 
paid  out  of  the  separate  personal  estate  of  Sarah  Logan  / 
and,  in  case  that  should  be  insufficient,  that  the  defi- 
ciency might  be  made  good  by  mortgage  or  sale  of  the 
devised  estate. 

Mr.  Bickersteih,  for  die  Plaintiff. 

Mr.  Tinney  and  Mr.  Temple^  for  the  executor  of 
Mrs.  IjOgan. 

There  is  no  consideration  for  the  annuity  granted  to 
the  Plaintiff,  except  the  agreement  to  live  separate, 
which  is  a  consideration  contrary  to  morality,  and  to 

the 
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the  poYiey  of  the  law :  Marshall  v.  Ruiion  (a),  Legard 
T.  Johnson  (b\    St.  John  v.  iS^.  John{c\    Durand  ▼• 
Duramd.{d)    As  to  the  covenant  on  the  part  of  the 
husband  to  release  his  marital  rights  in  respect  of  pro- 
perty subsequently  acquired  in  right  of  his  wifci  that  is 
a  covenant  equally  against  the  policy  of  the  law,  since 
he   thereby  constitutes   himself  the  dissolver  of  the 
marriage  contract    In  St.  John  v.  St,  John^  Lord  Eldon 
saysy  **  The  Court  has  always  put  it  upon  the  contract 
between  the  husband  and  the  trustee,  from  the  covenant 
of  the  trustee  to  indemnify  the  husband  against  her 
debts ; "  and  this  doctrine  is  followed  in  Elworthy  v. 
Bird,  {e)    Here  there  is  no  such  covenant  on  the  part 
of  the  trustees,  and  the  wife  is  incapable  of  direcdy 
contracting  with  her  husband.     But  even  supposing  the 
deed  of  separation  to  be  capable  of  being  sustained, 
there  is  no  pretence  for  the  claim  of  the  Plaintiff  to  have 
the  annuity  paid  out  of  the  devised  estate,  for  the  pro- 
perty comprised  in  the  setdement  is  the  separate  estate 
dialled  with  the  annuity  by  the  deed,  and  the  devised 
estate  was  purchased  subsequently  to  the  date  of  the 
settlement.    This  purchase  might  well  have  been  made 
with  the  savings  of  her  separate  estate,  not  with  the 
separate  estate  itself;  and  as  to  all  property  other  than 
her  separate  estate,  the  husband,  by  the  deed  under 
which  he  claims,  expressly  releases  his  marital  right 
There    is   another   circumstance   which   excludes  the 
Plaintiff  from  any  title  to  the  interposition  of  this  Court 
Instead  of  performing  his  covenant  to  give  effect  to  all 
testamentary  dispositions  made  by  his  wife  as  to  her 
separate  estate^  he  entered  a  caveat  against  adminis* 
tration  to  her  estate,  and  threw  every  possible  obstacle 
in  the  way  of  her  executor.    Now  in  Bright  v.  Chap^ 

man 

{a)  8  T.  R.  545.  id)  S  Cor,  307. 

(&)  3  Vet.  358.  {e)  ^  Sim.  ^  Situ  572. 

(c)  11  Fes.  526. 
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i  883.  man  [a)  the  Court  proceeded  on  the  principle^  that  a 
party  who  had  been  guilty  of  a  breach  of  a  covenant 
contained  in  a  deed  of  separation  could  not  claim  in  this 
Court  the  performance  of  another  covenant  in  the  same 
instrument. 

Mr.  Barber^  for  the  tenant  for  life  of  the  devised 
estate* 

Mr.  Bickerstelhy  in  reply.  As  the  wife  had  an  absolute 
power  of  appointing  to  her  separate  estate  under  the 
settlement,  she  was  perfectly  competent  to  grant  this  an* 
nuity  to  her  husband  upon  the  agreement  for  a  separation. 
The  separation  is  not  the  consideration  for  the  grant  of 
the  annuity ;  it  is  merely  the  occasion  upon  which  the 
husband  and  wife  respectively  do  an  act  which  each  had 
a  right  to  do ;  the  wife  executes  her  power  to  a  limited 
extent  in  favour  of  her  husband,  and  directs  the  trustees 
of  her  separate  estate  to  indemnify  the  husband  agunst 
her  debts;  and  the  husband,  on  his  part,  releases  bis 
right  in  respect  of  such  property  as  he  might  then 
reduce  into  possession,  or  which  he  might  afterwards 
acquire  in  right  of  his  wife.  As  to  the  supposition  that 
the  devised  estate  might  have  been  purchased  out  of  the 
savings  of  the  wife's  separate  estate,  no  such  statement 
is  even  suggested  by  the  answers,  and  the  reasonable 
presumption  is,  that  it  was  purchased  with  the  separate 
estate,  and  is  consequently  to  be  considered  as  part  of 
the  property  charged  with  the  annui^  to  the  husband. 
This  is  confirmed  by  that  clause  in  the  will  of  Mrs. 
Zcjg'an,  which,  after  reciting  the  charge  of  the  annuity, 
upon  her  separate  estate,  directs  the  payment  of  it  in 
equal  moieties  by  the  devisees  of  the  purchased  estate. 
Bright  V.  Chapman  is  a  questionable  case;  and,  if  it 

were 

(d)  3  Ami.  345. 
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were  of  higher  authority,  has  no  application  to  the  pre-  188S. 
sent  case ;  for  the  entering  the  caveat  was  a  measure  of 
necessary  precaution,  and,  though  the  husband  cove* 
nanted  not  to  interfere  with  the  testamentary  dispo- 
sitions of  his  wife,  there  was  a  reservation  as  to  such 
acts  as  might  be  necessary  to  secure  the  payment  of  the 
annuity. 

The  Master  of  the  Rolls. 

The  separation  of  husband  and  wife  being  against 
the  poliqr  of  the  law,  the  Court  will  not  act  to  enforce 
a  contract  in  a  deed  of  separation,  unless  there  be  other 
considerations  to  support  it 

If  there  be  a  covenant  by  a  third  person  to  indemnify 
the  husband  against  the  debts  oF  the  wife,  this  Court 
will  enforce  the  husband's  covenant  for  the  payment  of 
an  annuity  to  the  wife.  Here  the  wife^  being  absolutely 
entided  to  property  to  her  sole  and  separate  use,  cove- 
nants to  pay  an  annuity  to  the  husband.  The  law 
acknowledges  no  separate  estate  in  the  wife ;  but  it  is 
otherwise  in  a  court  of  equity,  where  the  wife  is  per- 
mitted to  deal  with  such  property  as  if  she  were  a  feme 
soUf  not  only  as  to  strangers,  but  as  to  her  husband. 
The  question  is,  whether  there  is  a  consideration  other 
than  the  act  of.  separation  to  support  the  grant  of  thb 
annuity  to  the  husband ;  and  I  am  of  opinion  that  the 
release  by  the  husband  of  his  marital  right  in  the  future- 
acquired  property  of  the  wife  is  a  good  consideration 
irom  the  husband  to  support  the  claim  to  this  annuity. 

It  has  been  suggested  at  the  bar  that  the  devised 
estate  might  have  been  purchased  out  of  the  savings  of 
Uie  wife's  separate  estate.  There  is  no  such  sugi^estion 
in  any  of  the  answers,  and  the  Defendants  are  not, 
therefore,  according  to  the  strict  rules  of  the  Court, 

Vol.  I.  Q  entitled 
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18SS.  John  Hughes  deposited  the    indentures,  by  which 

*      ^   ^      Waterhouse  was  conveyed,  with  his  sister  Mary  Hughes^ 

V.  to  secure  the  repayment  of  a  further  loan  of  10002. ; 

Balouy.      ^j  Jj^  afterwards  mortgaged  Waterhouse  to  Bwy  Hut* 

chinson^  to  secure  the  repayment  of  900/.  and  interest. 

Hughes  died  intestate  in  October  1825,  leaving  Mary 

Hughes  his  sole  next  of  kin  and  heiress  at  law,  who 

took  out  administration  to  his  estate;  and  a  suit  was 

instituted  against  her  by  BickneU,  a  creditor  of  Hughes, 

for  the  administration  of  the  intestate's  estate. 

In  1826  a  negotiation  took  place  between  Balgt^ 
and  the  solicitor  of  Mary  Hughes  for  the  purchase,  by 
the  former,  of  Waterhouse  free  from  the  incumbrances 
to  which  it  was  subject,  and  of  the  equity  of  redemption 
of  Windygates.  At  this  time  the  arrears  of  interest  on 
the  sum  of  4700/.,  secured  by  the  mortgage  of  Windy' 
gates,  amounted  to  1430/.  Balguy  offered  2000iL  for 
Waterhouse  and  the  equity  of  redemption  of  Windy^ 
gates  \  and  it  was  agreed  between  the  parties  that  this 
proposal  should  be  made  the  subject  of  a  reference  to 
the  Master  in  the  suit  of  Bicknell  v.  Hughes.  The 
Master  found  that  it  would  be  for  the  benefit  of  the 
intestate's  estate  that  the  proposal  should  be  accepted^ 
and  that  of  the  proposed  sum  of  2000/.,  1944/.  was  the 
value  of  Waterhouse,  and  the  remaining  56/.  the  value 
of  the  equity  of  redemption  of  Windygates.  Accord- 
ingly, by  indentures,  dated  the  26th  and  27th  of  June, 
1828,  between  Mary  Hftghes  of  the  first  part,  Bury 
Hutchinson  of  the  second  part,  Balguy  of  the  third 
part,  and  John  Woodford  of  the  fourth  part,  it  was 
witnessed,  that,  in  consideration  of  900/.  paid  by  Balgw/, 
in  discharge  of  Hutchinson* s  mortgage,  and  1100/.  paid 
to  Maty  Hughes,  1044/.,  part  thereof,  together  with 
the  900/.,  being  admitted  to  be  in  full  for  the  purchase 
of  Waterhouse,  and  the  remaining  561,  being  admitted  to 

be 
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be  in  full  for  the  equity  of  redemption  of  Mary  Hughes        1833. 
in  WindygateSf  Mary  Hughes  granted,  bargained,  &c«     ^     "^^ 
Waterhouse  and  fVindj^aies  to  fVoodford  and  his  heirs,  v. 

in  trust  for  the  sole  and  absolute  use  of  Balguy  and 
his  heirs,  subject  to  the  term  of  500  years,  for  securing 
the  mortgage  debt  of  4700/.  and  interest. 

In   Jime    1828,   Balgiof    mortgaged    Waterhouse  to 
Pearson,  to  secure  the  payment  of  2000/.  and  interest 

The  transactions  which  occurred  since  the  date  of 
the  bill  of  reviyor  were  stated  in  a  supplemental  bill,  to 
which  Woodford  and  the  trustee  of  the  outstanding 
terms  were  added  as  parties :  and  the  bill  prayed  a  de* 
claraUon  that  Balgw/s  purchase  was  for  the  benefit  of 
his  testator's  estate,  and  that  Balgt^  was  a  trustee  of 
the  premises  comprised  in  the  indentures  of  the  25th 
and  26th  of  June  1828,  for  the  persons  entitled  to  the 
residue  of  the  testator's  estate,  subject  to  the  mortgage 
to  Balgfjy  in  trust  for  Pratt  and  BoUestorij  and  to  the 
mortgage  to  Pearson. 

Balgiofj  by  his  answer,  denied  that  he  had  purchased 
the  premises  in  question  as  executor  of  Fosbrookey  or 
with  any  part  of  the  assets  of  his  testator,  inasmuch  as 
he  had  purchased  the  same  under  an  order  of  the  Courts 
partly  with  his  own  monies,  and  partly  with  monies 
borrowed  for  that  purpose ;  and  he  submitted,  therefore, 
that  he  ought  to  be  permitted  to  retain  the  same  for  his 
own  benefit. 

Mr.  Bickersteth  and  Mr.  Sliarpe,  for  the  Plaintiff. 

This  transaction  is  somewhat  complicated  in  its  de- 
tails, but  it  resolves  itself  into  the  simple  case  of  an 
executor  attempting  to  acquire  for  himself  the  benefit 
of  a  purchase  made  with  his  testator's  money.     Such 

Q  3  attempts 
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fosbrookb 
Balguy. 


attempts  are  uniformly  frustrated  in  this  Court.  In 
this  case  the  value  of  Windygates  is  much  greater  than 
the  amount  of  the  sum  secured  by  it  together  with  the 
arrear  of  interest ;  and  Balgw^  cannot  be  permitted  to 
avail  himself  of  his  situation,  as  executor,  to  put  into  his 
own  pocket  the  difference  between  the  value  of  the  estate 
discharged  of  the  incumbrances,  and  the  small  sum  he 
bargained  to  give  for  the  equity  of  redemption. 

Even  if  this  purchase  had  been  made,  as  the  Defen- 
dant insists,  with  his  own  money,  he  cannot  retain  it 
for  his  own  benefit.  It  is  a  setded  principle,  that  a 
renewed  lease^  obtained  by  an  executor,  is  subject  to 
the  trusts  of  the  will  by  which  the  original  lease  is 
devised ;  James  v.  Dean  (a) ;  and  the  same  principle 
applies  to  the  purchase  by  an  executor  of  a  reversion* 


Mr.  Tinney^  contra. 

The  equity  of  redemption  of  Win^gates  is  a  totally 
different  subject  from  the  term  of  500  years ;  it  is  an 
interest  which  the  testator  had  it  not  in  his  contem- 
plation to  acquire  or  dispose  of,  and  which  is  not  subject, 
therefore,  to  the  trusts  of  his  will.  In  Hardman  v. 
Johnson  (i).  Sir  William  Grant  intimated  an  opinion^ 
that  the  rule  which  applies  to  the  renewal  of  leases,  by 
an  executor  or  trustee,  should  also  be  applied  to  the 
purchase  of  the  reversion  by  the  trustee  of  a  term ;  but 
he  did  not  adhere  to  that  opinion,  and  he  ultimately 
decided  the  case  upon  the  distinction  which  is  applicable 
to  the  present  case,  and  which  he  afterwards  established 
in  Randall  v.  Russell  {c).  With  regard  to  TVaterkouse, 
there  is  no  pretence  for  impeaching  the  purchase  of  that 
farm ;  and  the  Plaintiff  must,  at  any  rate,  be  liable  to 
the  costs  of  the  suit,  so  far  as  they  are  occasioned  by 
the  claim  to  Wafcrhonsc. 

The 


(rt)   15  fVi.  256. 


(/')  5  Met,  3^1. 


{c)  5  Mer,  190. 
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Tlhe  Master  of  the  Rolls. 

The  Plaintiff  may  elect  either  to  take  the  6130/.,  aud 
sabseqaent  interest,  or  to  take  the  estate,  giving  credit 
to  the  Defendant  for  the  p6L  paid  by  him ;  and  as  the 
Haintiff  prefers  the  estate,  let  it  be  declared  that  the 
Defendant  Balguy  is  a  trustee  of  it  for  the  benefit  of  the 
testator's  estate,  and  the  accounts  must  be  taken  upon 
that  principle.  The  Plaintiff  must  pay  such  part  of  the 
costs  of  the  suit  as  has  been  occasioned  by  the  intro- 
duction of  the  claim  to  Waterhouse. 


2S1 
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PHELPS  t;.  SPROULE.  18j5. 

Jtdv  \S^  16. 

nnHE  original  bill  was  filed  by  William  Lm  Phelps^  ^^^^^ 

^    against  Betsey  Olive^  as  the  personal  representative  account  and 

of  the  testator  William  Phelps^  and  also  of  her  deceased  ^^^^^ 

husband,  James  Sutton  Olive^  who  had  acted  in  the  execu-  account  waf 

tion  of  the  will  of  WiUiam  Phelps,  but  had  never  proved,  jJSu^U™* 

for  the  purpose  of  charging  the  testator's  personal  estate  |»d  in  form  if 

with  the  price  of  certain  freehold  lands,  which  the  testa-  averment  d»- 

tor,  at  the  time  of  his  decease,  was  under  a  contract  to  pur-  ^"^^'^^^ 

chase^  and  which,  as  they  did  not  pass  by  hb  will,  devolved  sereral  nat- 

upon  the  Plaintiff  as  his  heir  at  law.    Betsiy  Olive  put  |^?^  fo, 

in  an  answer,  submitting  to  account;  and  her  answer  thepurpoie 

was  replied  to,  and  witnesses  examined :  but,  before  the  the  fiuraw^ 

cause  was  heard,  the  suit  became  abated  by  her  death.  ^^■**^""*». 

The  Plaintiff  thereupon  filed  his  bill  of  revivor  and  mattmare 

supplement  (which    was    afterwards    twice    amended)  P^^.^^^J 

rr  \  r  -n  aenicd  hj  an 

against  Anthony  Sprouley  who  was  the  executor  oi  Betsey  answer  in 

Olive,  wpportofthe 
'   plea. 
Semble^  in  pleading  a  release  in  bar  of  an  account,  it  is  not  necessary,  though  it 
is  more  correct,  to  state  it  as  being  under  seal. 

Q  4 
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1883.  OlivCf  and  against  William  Prior,  who  had,  npon  Mn. 
Olives  decease,  taken  out  administration  de  bonis  turn  to 
the  personal  estate  of  William  Phelps.  This  bill,  as  finally 
amended,  stated  that  Sproule  had  become  the  sple  legal 
representative,  as  well  of  Betsey  Olive  as  o(  James  S.  Oliver 
that  he  had  possessed  himself  of  a  considerable  part  of 
the  personal  estate  of  Betsey  Olive  and  James  S.  OUve^  and 
also  of  certain  parts  of  the  personal  estate  of  the  testator 
William  Phelps,  which  remained  in  the  hands  of  Betsey 
Olive,  unadministered  at  her  decease;  and  further,  that 
the  Defendant  Prior,  as  the  legal  personal  representative 
of  William  Phelps,  had  possessed  himself  of  a  part  of  his 
personal  estate.  It  then  went  on  to  charge,  that  Prior 
was  colluding  with  Sproule  to  deprive  the  Plaintiff  of  the 
benefit  of  the  relief  sought  by  his  original  suit,  and  had 
fraudulently  refused  to  sue  Sproule,  and  intended  to 
release  him  and  the  estates  of  James  &  Olive  and  Betsey 
Olive  from  all  debts  and  liabilities  to  the  estate  of  WiUiam 
Phelps,  or  not  to  sue  for  the  same:  and  as  evidence  of  such 
collusion,  it  further  charged  that  Sproule,  who  was  a 
solicitor,  was,  in  fact,  employed  by,  and  did  direcdy  or 
indirectly  act  as  the  solicitor  or  attorney  of  Prior  in 
respect  of  the  matters  in  the  original  bill  mentioned ; 
and  it  charged,  moreover,  that  the  testator  Phelps 
had  in  his  possession  at  the  time  of  his  death  divers 
deeds  and  writings  relating  to  the  purchased  estate, 
and  that  Betsey  Olive  had  obtained  the  custody  of 
the  same,  and  that,  upon  her  death,  they  came  into  the 
hands  of  Sproule.  The  bill  prayed  agmnst  the  Defend- 
ant Sproule  an  account  of  the  personal  estates  of  Betsey 
Olive  and  of  James  S.  Olive  respectively,  which  had  come 
to  his  hands;  and  also  against  the  Defendant  Prior,  a 
like  account  of  the  personal  estate  of  William  Phelps ;  and 
that  the  original  suit  might  be  revived,  and  be  in  the 
same  condition  in  which  it  was  at  the  death  of  Betsey 
Olive;  and  that  the  Plaintiff  might  have  the  benefit 

thereof. 
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thereof^  and  of  the  proceedings  therein,  against  Spratde       1833. 
and  Prior  respectively ;  and  that  Sproule  might  deliver 
ap  the  deeds  and  writings. 

The  Defendant  Spronde  put  in  a  plea  in  bar  to  all  the 
discovery  and  relief  sought  by  the  bill,  except  so  much 
as  related  to  the  aforesaid  deeds  and  writings.  His  plea 
in  substance  stated  that  he^  the  said  SprouUf  had  come 
to  a  full,  true,  and  final  account  with  the  Defendant 
Priarf  in  respect  of  all  the  personal  estate  and  effects  of 
WiOiam  Phelpsj  come  to  the  hands  of  James  S.  Olm^ 
Betsey  OUve^  and  him,  the  said  Sprouk^  or  any  or  either 
of  them,  or  any  person  or  persons,  by  or  for  their,  or 
any  or  either  of  their,  order  or  use ;  and  that  on  taking 
and  finally  balancing  such  account,  it  appeared,  as  the 
fiict  was,  that  there  was  justly  and  truly  due  to  the 
estate  of  tViUiam  Phelps  the  sum  of  47i/«  Is*  Id^  and 
no  more;  and  that  he,  the  said  Sproule^  duly  paid  such 
sum  to  the  said  Prior  on  the  6th  o{  August  1831,  in  fiiU 
discharge  of  all  and  every  claim  and  demand,  which  the 
said  Prior  had  made  or  could  make^  as  the  legel  personal 
representative  of  the  said  William  Phelps^  against  the 
estates  of  the  said  James  S.  OUve  and  Betsey  Oliver  or 
either  of  them,  or  against  him  the  said  Sproule.  The 
plea  then  set  forth  verbatim  a  certain  deed  poll,  made  and 
executed  by  the  Defendant  Prior^  and  dated  the  6th  of 
August  1831,  whereby  it  was  witnessed  that,  in  con- 
sideration of  the  sard  sum  of  471^  75*  Id,  paid  by 
Prior  to  Sproule^  the  receipt  whereof  was  thereby 
acknowledged,  the  said  Prior  released  and  discharged, 
as  well  the  said  Sproule^  his  heirs,  executors,  and 
administrators,  as  also  the  estates  of  the  said  James  S. 
Olive  and  Betsey  Olive^  from  all  daims,  actions,  and 
demands  whatsoever,  which  the  said  Prior^  as  such 
administrator  as  aforesaid,  had  or  might  have  against 
him  the  said  Sproule^  or  the  estates  of  the  said  James  S. 

Olive 
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1883.  Olive  and  Betsey  OUve^  or  either  of  them.  The  plea 
further  stated,  that  there  was  indorsed  on  the  said  deed 
poll  a  receipt  in  writing,  signed  by  the  said  Prior  for 
the  aforesaid  sum  of  471/.  7s.  Id.  And  the  Defendant 
Sprotdey  by  way  of  answer  and  in  support  of  his  plea, 
said  he  denied  that  the  said  Prior  was  colluding  with 
him  the  said  Sproule  to  dq>rive  the  Plaintiff  of  the 
benefit  of  the  relief  sought  by  him  in  the  said  original 
suit,  or  had  fraudulently  refused  to  sue  him  the  said 
SprouUf  or  intended  to  fraudulently  release^  or  had 
fraudulently  released  him  the  said  Defendant  Sprauleg 
and  the  estates  of  the  said  James  S.  Olive  and  Betsey  Olive 
or  either  of  them,  from  all  liabilities  to  the  estate  of  the 
said  William  Phelps^  or  not  to  sue  for  the  same^  or  that 
he,  the  said  Sprotde^  was,  in  fact,  employed  by,  or  did» 
either  directly  or  indirectly,  act  as  the  solicitor  or 
attorney  of  the  said  Prior  in  the  matters  in  the  bill 


The  Vice-Chancellor  haying  allowed  the  plea,  the 
Plaintiff  thereupon  appealed. 

Mr.  Pepys  and  Mr.  Bethell^  in  support  of  the  bill» 
contended  that  the  Plaintiff  had  an  admitted  right  to  aa 
account  as  against  Betsey  Olive ;  and  that  Sproule^  her  re- 
presentative^ could  be  in  no  better  situation  than  herself 
and  could  not  avail  himself  of  a  new  defence.  The  only 
legitimate  plea  to  a  bill  of  revivor  was  one  which  put  in 
issue  the  right  to  revive :  Redesdale  on  Pleading,  (a) 
The  doctrine  laid  down  by  Lord  Hardwicke  in  Williams. 
v.  Williams  {b)  shewed  conclusively  that  in  a  suit  for  an 
account  of  assets  the  representative  of  a  deceased  repre- 
sentative was  properly  joined  as  a  defendant  with  the 
continuing  or  new  representative.     The  plea   besides 

was 

(n)  pp.  2S9,  S90.  4th  edit.  {b)  9  Mod.  299. 
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was  bad  in  fonn.  The  fact  of  coUaflion,  together  with  18SS* 
a  Tmriety  of  drcumstances  tending  to  prove  that  col* 
ktskm,  was  distinctly  charged ;  and  althoagfa  the  charges 
were  denied  by  the  answer,  the  plea  itself  contained  no 
averment  of  the  truth  of  that  denial ;  so  that  if  the 
parties  went  to  issue  upon  the  plea,  they  would  find  it 
imposttble  to  go  into  evidence  with  respect  to  lihe  dr- 
cumstances charged:  Cork  v.  Wilcock.{a)  Th€  plea 
did  not  state,  as  it  should  have  done,  that  the  release 
set  up  by  way  of  bar  to  the  accounft  was  under  seal : 
Eedesdale  on  Plmding.  {b) 

Sir  E.  Sugden  and  Mr.  Waiefieldf  in  support  of  the 
plea. 

This  bill  has  been  already  twice  amended ;  and  but 
for  the  Vice-Chancellor's  indulgence,  who,  after  it  was 
successfully  demurred  to,  gave  the  Pluntiff  leave  to 
amend,  would  have  been  out  of  Court  long  ago.  Wil" 
liams  v.  WiUiams  is  reported  in  a  book  of  litde  authority, 
and  is  contradicted  by  Fotherby  v.  Pate  {c\  and  by  the 
decision  of  the  Vice-Chancellor  in  this  very  case,  where 
the  same  point  was  raised  and  determined  on  the  de- 
murrer, {d)  The  right  to  revive  against  the  represent- 
ative of  a  deceased  representative^  and  to  make  him  a 
co-defendant  with  the  continuing  representative  in  a  suit 
for  an  account  of  assets,  is  by  no  means  of  course;  for  a 
special  charge  of  fraud  and  collusion  is  necessary  for 
that  purpose;  and  here  that  charge^  with  all  the  par- 
ticular facts  on  which  it  rests,  is  distinctly  and  posi- 
tively denied  by  the  answer.  The  plea  in  substance 
contains  the  averments  now  supposed  to  be  wanting; 
for  it  states  that  the  account  was  a  fair  and  true  account, 
and  that  471/.  Is.  \d^  and  no  more,  was  the  balance 

justly 

(a)  S  Mad,  3S0.  (r)  5  Alk,  603. 

{b)  p.  265.  4th  edit.  {d)  4  Sim.  321. 


236  CASES  IN  CHANCERY. 

1838.  justly  due.  And  as  to  the  equitable  matters  chargedy 
they  are  specially  and  positively  denied  by  the  answer 
in  support  of  the  plea,  which  pledges  the  Defendant's 
oath  to  the  truth  of  his  denial.  The  release,  though 
not  stated  to  be  under  seal,  is  well  pleaded ;  for  it  is 
pleaded  as  a  deed ;  and  if  issue  were  taken  upon  the 
plea,  the  sealing  and  delivery  must  of  course  be  proved, 
those  being  circumstances  essential  to  its  character  as 
a  deed. 


Aug.  3.  The  Lord  Chancellor. 

In  this  case  the  Vice-Chancellor  allowed  the  plea, 
being  satisfied,  it  is  said,  either  that  it  contained  a 
suflSciently  full  averment,  or  that  the  want  of  such  an 
averment  was  supplied  by  the  answer.  I  do  not,  how- 
ever, agree  with  his  Honor  in  that  opinion.  I  think 
that,  as  the  collusion  is  alleged  in  the  bill,  and  is  to  be 
denied  by  the  plea,  the  PlaintiflP  is  entitled  to  such  a 
plea  as  will  give  him  an  issue  to  try,  not  merely  the 
legal  bar,  but  whether  the  legal  bar  was  affected  by  any 
accompanying  equitable  circumstances,  rendering  it  in- 
sufficient as  a  bar  in  this  Court.  The  Defendant's  answer, 
indeed,  denies  the  existence  of  any  such  circumstances ; 
but  the  fact  has  not  been  put  in  issue  in  the  same  way 
in  which  it  might  have  been,  had  the  denial  been  made 
byway  of  averment.  In  Cork  v.  fVilcock{a),  the  Court 
recognized  the  rule  of  pleading  as  generally  applicable 
to  such  cases;  though  there  it  was  observed  that  the 
rule  did  not  apply.  The  want  of  an  averment,  that  the 
release  was  under  seal,  I  do  not  consider  fatal ;  but  as  I 
shall  give  leave  to  amend  in  respect  of  the  other  defects, 
it  will  be  better  that  the  regular  course  of  pleading 

should 

(a)  5  Mad,  530, 
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should  be  maintained  also  as  to  the  averment  of  the        1833. 
seal;    and,   therefore^  the  leave  to  amend  should  be 
extended  to  that  point. 


The  plea  was  accordingly  amended  by  the  intro- 
duction of  the  proper  averments,  and  the  Pldntiflf 
declined  to  prosecute  the  suit  further,  (a) 

(a)  See  the  next  case. 


y^r»,^09  ^.  '^^y^    ^x^*:^y^ 


HOLLAND  w.  PRIOR.  "m. 

T/f/^ILLIAM  PHELPS  devised  his  real  estates  to  in  a  luit  for 

James  Sutton  Olive  and  his  heirs,  upon  certain  Jh/^^lu  of  I 
trusts,  as  to  one  moiety,  for  the  testator's  daughter  Betsey^  deceased  per- 
the  wife  of  James  Sutton  Olive^  and  as  to  the  other  J^n'^i^p?^ 
moiety,  for  the  testator's  daughter  Maryt  the  wife  of  sentative  of 
Charles  Prior  ;  and  he  appointed  James  Sutton  Olive  his  represen- 

ezecutor.     James  Sutton  Olive  never  proved  the  will,  tathreis  pro- 

perlj  jomed 
but  died  after  having  devised  the  trust  estates  to  Thomas  as  a  co- 

BrookAank  and  Bxibert  Phelps^  and  administration,  with  ^[^J^hS'oon. 
the  will  and  codicils  annexed,  of  the  personal  estate  of  tiouing  or 
William  Phelps,  was  thereupon  granted  to  Betsey  Olive.  ^^^^' 
Maty  Prior  subsequently  died,  and  left  William  Phelps  prescntative. 
Prior  her  eldest  son,  who,  as  her  heir-at-law,  took  an 
interest  under  his  grandfather's  will.     In  December  1829 
Betsey  Olive  died,  leaving  Anthony  Sproule  her  executor, 
and  Sproukf  in  the  following  Junef  proved  her  will.     In 
February  183 J,  administration  de  bonis  non  of  the  per- 
sonal estate  and  effects  of  William  Phelps  was  taken  out 
by  William  Prion 

The 
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18S4.  The  bill  was  filed  by  a  boDd  creditor,  on  bdialf  of 

himself  and  all  other  specialty  creditors  of  the  testator 
William  Phelps^  against  William  Prior^  who  was  now 
the  testator's  sole  personal  representative,  Anthonjf 
Sproukj  the  personal  representative  of  Betsof  OUve, 
William  Law  Phelps^  the  testator's  only  son  and  heir- 
at-law,  William  Phelps  Pricr^  the  heir-at-law  of  Mary 
Prior^  and  Thomas  Brooksbank  and  Babert  Phelps,  the 
trustees  of  the  devised  real  estates.  After  stating  the 
facts  before  mentioned,  it  charged  that  Betsey  Olive,  as 
administratrix  of  the  estate  of  William  Phelps,  had  got 
in  and  received  his  personal  estate  to  a  considerable 
amount,  and  had  thereout  paid  some  of  his  debts,  but 
that  a  considerable  part  of  his  personal  estate  remained 
in  her  hands  unadministered  at  the  time  of  her  decease. 
The  bill  prayed  the  usual  account  of  what  was  due  to 
the  Plainti£^  and  the  other  specialty  creditors,  and  also 
an  account  of  the  personal  estate  of  the  testator  come  to 
the  hands  of  Betsey  Olive,  and  that  what  should  be  found 
due  in  that  respect  should  be  answered  by  the  Defend- 
ant Sprotde  i  and  further,  in  case  Spraule  should  not 
admit  assets,  it  prayed  an  account  of  the  personal  estate 
o(  Beisejf  Olive,  and  that  what  should  be  found  due  to 
the  Plaintiff  and  the  other  creditors  should  be  paid  out 
of  the  testator's  personal  estate ;  and  if  the  same  proved 
deficient,  then  that  a  sufiicient  part  of  the  real  estate 
might  be  sold  to  make  good  the  deficiency. 

To  this  bill  the  Defendant  Sprotde  put  in  a  demurrer 
ibr  want  of  equity,  which  the  Vice-Chancellor  on  argu- 
ment allowed ;  and  the  Plaintiff  thereupon  appealed. 

Mr.  Sitntan  and  Mr.  Bethell,  for  the  appeal. 

Mr.  Pepys  and  Mn  Wakefield,  in  support  of  the  de- 
murrer. 

The 
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The  arguments  and  authorities  relied  upon,  on  both        18S4. 
sides,  are  so  fully  stated  and  discussed  in  the  judgment, 
that  it  becomes  unnecessary  to  report  them  separately. 


The  Lord  Chancellor,  this  day,  deliTered  the  fol-       Feb.  I5. 
lowing  judgment :  — 

This  demurrer  raises  a  question  of  considerable  mo- 
ment to  the  practice  of  the  Court,  and  of  some  im- 
portance to  the  principles  upon  which  proceedings  in 
equity  are  grounded.  I  therefore  took  time  to  examine  it, 
and  to  satisfy  myself  as  to  the  course  which  professional 
men  had  adopted  in  their  practice,  both  in  this  and  other 
jurisdictions.  The  result  of  the  consideration  which  I 
have  been  able  to  give  the  subject,  is  a  clear  opinion, 
that  the  rule,  which  I  conceived  at  the  hearing  to 
be  most  consistent  both  with  principle  and  with  con- 
venience, is  the  one  which  is  sanctioned  by  precedent, 
by  the  authorities,  and  by  the  ordinary  practice  of  the 
profession. 

[His  Lordship  here  stated  the  facts  of  the  case,  and 
proceeded  as  follows :  — ] 

The  question  is,  whether  the  executor  of  an  admi- 
nistratrix, who  had  received  assets  of  her  intestate,  can 
be  made  a  party  to  a  suit  instituted  by  a  creditor  of 
that  intestate ;  and  I  am  of  opinion  that  he  may  and 
ought  to  be  made  a  Defendant  in  such  a  suit. 

I  shall  first  state  the  doctrine  which  is  applicable  to 
the  question,  as  it  stands  upon  principle,  as  it  is  recog- 
nised by  authority,  and  as  it  is  to  be  extracted  from  the 
cases.  I  shall  then  advert  more  particularly  to  those 
cases,  and,  finally,  to  the  practice  in  the  courts. 

Although 


S40  CASES  IN  CHANCERY. 

1834.  Although  the  general  principle  of  the  Court,  for  pre* 

▼enting  multiplicity  of  suits  and  avoiding  circuity  of 
proceedings  is  to  bring  all  the  parties  concerned  in  the 
subject-matter  before  it,  and  to  adjudicate  once  for  all 
among  them ;  and  although  this  would  lead  in  admi- 
nistering the  assets  of  deceased  persons,  to  going  be- 
yond the  personal  representatives,  following  the  estate 
of  the  deceased,  s^d  taking  note  of  his  credits,  and  oon« 
sequentiy  bringing  forward  his  debtors ;  yet  the  practice 
of  the  Court  has  prescribed  bounds  to  the  inquiry;  and, 
accordingly,  the  rule  is  to  stop  short  at  the  personal  re- 
presentatives, unless  where  there  is  insolvency,  or  where 
other  parties  stand  in  such  relation  to  the  deceased, 
or  his  estate,  or  his  representative,  that  they  may  be 
said  either  to  have  been  mixed  with  him  and  his  affitirs 
during  his  lifetime,  or  to  have  aided  hb  representative 
after  his  decease  in  withdrawing  his  estate  from  his 
creditors,  or  to  have  undertaken  more  directly  a  quasi 
representation  of  him. 

Within  the  first  of  these  c|escriptions  come  the  part- 
ners of  the  deceased,  against  whom  the  creditor  may 
go  as  well  as  against  the  executor  or  administrator* 
Under  the  second  description  (alls  the  case  of  those 
who,  by  collusion  with  the  executors,  have  received  or 
wasted  his  property.  The  last  is  the  case  of  those  who 
have  become  executors  or  administrators  of  his  de- 
ceased personal  representative.  The  second  case,  that 
of  collusion  with  the  executor,  may  be  likened  to  that 
of  an  executor  de  son  tortf  a  representation  fixed  upon 
those  who  intermeddle  with  the  estate  as  the  penal^  of 
their  interference,  while  the  last  more  resembles  a  direct 
representation  undertaken  voluntarily  by  probate  or 
administration.  I  say  resembles  it,  and  no  more,  for  it  is 
not  direct  representation  of  the  deceased,  except  in  one 
case ;  and  to  that  we  are  not  at  liberty  to  confine  it  by  the 

authorities 


CASES  IN  CHANCERY, 


24*  1 


fiuthoiities  and  the  practice;  although,  certainly,  the 
strict  principle  would  oblige  us  to  do  sa     Where  the 
party  made  Defendant  is  executor  of  the  executor,  there 
is  a  representation  of  the  first  deceased;   but  where 
either  he  or  the  intermediate  party  is  only  administrator, 
the  chain  of  representation  is  broken,  because  an  ad- 
ministrator is  not  a  representative,  but  merely  an  officer 
entrusted  by  the  consistorial  courts.     It  might,  there^ 
fore,  upon  the  utmost  strictness  of  principle,  be  main- 
tained that  the  executor  of  an  executor  ought  to  be 
made  a  party  (just  as  much,  indeed,  as  the  first  executor 
himself  for  the  one  mediately  represents  the  deceased, 
the  other  immediately) ;  but  not  the  executor  of  an  ad^ 
ministrator)  or  the  administrator  of  an  executor,  or  the 
administrator   of  an   administrator.     The  distinction, 
however,  has  not  been  taken;  and  probably  for  this 
reason,  that  it  makes  litde  practical  difference  in  what 
mode  the  administration  of  the  estate  vests  in  a  party^ 
whether  by  the  ecclesiastical  judicature  entrusting  it,  or 
by  the  act  of  the   deceased   devolving  it   upon  him. 
There  is  the  same  convenience  in  having  him  before  the 
Cour^  and  the  line  is  easily  drawn  which  separates  both 
the  one  case  and  the  other,  from  that  of  the  body  of 
ordinary  debtors.    There  is,  if  not  a  privity  in  the  strict 
sense  of  the  word,  between  the  first  deceased  and  the 
personal  representative  of  his  administrator,  yet,  a  pri^ 
vity  in  a  sense,  a  quasi  privity,  and  no  one  can  be  at  a 
loss  to  perceive  the  distinction,  or  to  trace  the  line 
which  separates  this  case  from  that  of  a  person  merely 
indebted  to  the  deceased*     It  must,  however,  b6  ob- 
served, that  where  the  representative  character  is  ma- 
terial, and  most  be  followed  strictly,  the  incapacity  of 
an  administrator  either  to  sustain  or  to  transmit  that 
character  is  at  once  perceived.    Thus  the  executor  of  an 
administrator  cannot  bring  a  suit  on  behalf  of  the  in- 
testate's estate^,  nor  can  be  revive  a  bill  brought  by  the 
Vol.  I.  R  admini- 
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adfDinistrator,  qud  administrator,  (a)  But,  for  the  pre^ 
sent  purpose,  the  like  strictness  does  not  appear  to  be 
known  either  in  this  Court  or  in  Doctors'  Commons. 


This  view  of  the  subject  displaees  the  whole  of  the 
argument  against  bringiBg  before  the  Court  an  exe-» 
ctttor's  or  administrator's  personal  representative.  For 
when  it  is  said  that  there  is  no  privi^  between  him 
and  the  debtor,  the  first  deceased ;  that  the  debtors  of 
diat  deceased  person  are  never  made  parties ;  and  that, 
as  was  strongly  argued,  no  greater  inconvenience  can 
arise  from  not  bringing  into  Court  the  debtor  of  the 
representative,  than  the  debtor  of  the  first  deceased 
himself,  which  ex  concerns  cannot  be  done;  all  these 
points  are  manifestly  made  upon  the  supposition  that 
the  representative  of  an  eKecutor  or  administrator  is 
only,  with  respect  to  the  estate  of  the  first  deceased,  a 
debtor  to  that  executor  or  administrator;  whereas  in 
point  of  feet  he  stands  in  a  relation  very  diftrent,  and 
in  some  sort  represents  him :  but  if  it  be  cmly  meant 
that  there  is  as  much  inconvenience  in  not  having 
before  the  Court  AJ!9  debtor,  as  in  not  bringing  the 
representative  of  that  debtor^  the  answer  is,  that  we 
are  seeking  to  bring  the  representative,  not  of  A.^  qud 
ordinary  debtor,  but  as  executor  or  administrator  who 
has  received  bis  assets,  and  represents  his  estate^  as  well 
as  owes  a  debt  to  it. 


Such  arguments  would  have  greater  force,  bad  the 
Court  allowed  none  beyond  the  first  representative, 
whether  executor  or  administrator,  to  be  brought  before 
It.  But  there  would  be  no  consistency  in  so  &r  re- 
laxing the  general  rule,  as  to  take  in  the  partners  in 
trade  of  the  deceased,    and  those  who   have  helped 

the 
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die  executor  to  waste  the  estate,  and  at  the  same  time       1834. 
excluding  those  who,  by  that  executor's  appointment, 
rqMresent  his  estate^  or,  by  the  order  of  the  Ecclesiastical 
Court,  administer  it. 

The  cases  which  have  been  decided,  varying  perhaps, 
more  in  the  dicta  of  the  Judges  than  in  the  j^inci- 
ples  they  establish,  support  tlie  position  I  have  taken* 
Where  some  dicta  in  the  earlier  authorities  appear  to 
go  beyond  it^  and  thus  to  prove  too  much  aopording 
to  the  notions  now  received,  we  may  presume  that  the 
reports  are  inaccurate.  The  language  of  the  report  of 
Nicholson  v.  Sherman  (a),  a  case  soon  after  the  restor- 
.ation,  if  literally  taken,  would  seem  to  place  no  limit 
to  the  pursuit  of  the  debtor's  estate.  I  have  caused 
search  to  be  made  in  the  registrar's  book,  in  order  to 
ascertain  if  collusion  was  there  alleged  by  the  bill* 
And  it  does  certainly  appear  that  the  bill  contained 
a  charge  against  the  executrix  of  the  executor  and  her 
son,  of  having  **  secretly  and  privily  obtained  and  got 
into  their  hands  and  possession  "  the  goods  and  chattels 
of  the  first  deceased,  left  unadministered  by  his  executor, 
besides  a  charge  of  **  minding  and  intending  to  deceive 
and  defraud  the  Plaintiff  of  his  legacy." 

The.  rule  has  been  stated  more  precisely  in  succeeding 
cases,  though  with  some  variation  in  the  dicta  that  have 
accompanied  their  decision. 

Lord  HardwickCf  in  Nasland  v.  Champion  (i),  while 
he  lays  it  down  that  persons  who  have  possessed  them- 
selves of  the  prc^erty,  or  debtors  to  the  estate  generally, 
cannot  be  made  defendants  without  collusion  charged, 
adds  an  observation,  that  the  case  of  partnership  is 

different, 

(a)  1  Ch.  Ca.  57.  (6)  1  Va.  sen.  105. 
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different,  and  that  it  is  very  usual  to  make  surviTing* 
partners  defendants.  The  reason  he  gives  deserves  to 
be  remarked ;  it  is,  that  the  plaintiff  may  have  an  ac- 
count of  the  personal  estate  entire;  and  in  Beciletfx* 
Daj-ringtarif  cited  by  Lord  Eldon  in  Alsager  v.  Rowley  (a), 
from  fl  MS.  note  of  Mr.  Brown^  confirmed  by  Lord 
Hardwicke*8  own  note,  which  Mr.  West  has  since 
published,  it  is  said,  that  a  debtor  cannot  be  made  a 
party  without  charge  of  collusion,  insolvency,  or  some 
special  case;  thus  by  no  means  restricting  it  to  collosion 
and  insolvency  only.  Fotherby  v.  Pate[b)  decides  nothing 
the  other  way;  but  it  contains  an  assertion  sufficiently 
large  of  the  right  to  follow  assets  into  any  hands  where 
there  is  collusion;  and  the  dictum  relied  upon  in  the 
argument  at  the  bar  concerns  an  administrator  durante 
minoritatei  where  his  office  has  expired,  and  the  executor 
has  entered  upon  his  duty.  Lord  Hardwtcke  had,  some 
years  before,  decided  that  the  administrator  durante 
minoritate  must  be  made  a  party  as  well  as  the  executor 
who  has  come  of  age,  unless  the  whole  personal  estate 
had  been  received  by  the  latter  from  the  administrator's 
hands ;  Glass  v.  Oxenham.  (c)  But  Williams  v.  Wtl^ 
Hams  {d)i  if  accurately  reported,  is  a  case  upon  the  very 
point ;  for  Lord  Hardwicke  there  held  the  representative 
of  a  deceased  executor  to  be  a  necessary  party  to  a  suit  by 
a  legatee  against  a  surviving  executor  and  the  heir  at 
law.  Applying  that  decision  to  the  present  case,  ft 
would  have  given  William  Law  Phelps,  the  heir  at  law, 
a  right  to  demur  to  the  bill,  if  Sproide  had  not  been 
made  a  co-defendant  with  him.  Bowsher  v.  Watkins{e) 
was  a  bill  by  the  residuary  legatee  of  a  trader  deceased, 
in  which  the  executor  was  made  defendant  together 
with  the  surviving  partner.     To  this  it  was  urged,  as 

an 
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an  objectiou,  that  no  ooUusion  was  charged  against  the 
latter,  but  only  negligence,  and  that  the  partner  was  in 
the  situation  of  a  mere  debtor  in  equity  to  the  estate, 
which,  without  collusion,  is  insufficient.  The  Master 
of  the  Rolls  held,  that  the  surviving  partner  was  well 
made  a  party.  The  same  learned  judge,  in  another 
case,  Ge^e  v.  Traill  {a\  overruled  a  demurrer  to  a 
creditor's  bill,  which  had  made  the  co-partners  of  the 
deceased  testator  co-defendants  with  his  executor,  upon 
the  ground  that  the  retaining  of  assets  by  a  stranger, 
with  consent  of  the  executor,  was  collusion. 


The  course  pursued  in  questions  of  a  like  nature  in 
the  ecclesiastical  courts  well  deserves  our  attention.  I 
agree,  that  in  matters  of  mere  form,  which  are  arbitrary 
in  their  origin,  ai\d  the  creatures  of  positive  rule^  or 
the  growth  of  practice,  such  authorities  may  go  for 
little,  — and  so  of  all  matters  of  practice,  and,  we  may 
add,  of  pleading.  But  where  the  point  is  one  of  prin- 
ciple, on  a  subject  upon  which  those  courts  have  juris- 
diction similar  to  our  own,  and  in  a  branch  of  the  law 
which  had  a  common  origin,  the  consistorial  decisions 
are  deservedly  of  much  weight  Now, -there  is  no 
doubt  that  those  courts  consider  the  representatives 
of  deceased  executors  necessary  parties  in  suits  of  a 
nature  similar  to  the  present  The  question  arose  a 
few  years  ago  in  the  Prerogative  Court,  before  Sir 
J»  NichoUj  who,  ader  hearing  the  objection  argued, 
decided  against  it  (6)  The  survivor  of  two  executors 
of  a  debtor  by  specialty  was  cited  by  the  admini- 
stratrix of  the  bond  creditor,  and  with  him  was  also 
cited  the  executor  of  the  executor  who  was  dead; 
and  tlie  question  was,  whether  he^  as  well  as  the  sur- 
viving 


(o)  1  J2ftf«.  4*  Jf.ssi.n. 
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1854.  viying  executor,  should  be  a  party  to  a  suit  for  producing 
an  inventory  of  the  deceased's  estate  and  eflfects.  The 
ground  of  the  objection  taken  was  the  same  with  that 
relied  upon  here  —  that  the  representative  of  the  exe- 
cutor did  not  represent  the  deceased  debtor.  The 
Court  held  him  bound  to  produce  an  inventory,  though 
there  appears  to  have  been  no  statement  that  he  had 
obtained  possession  of  the  deceased  debtor's  property, 
but  only  that  his  testator,  the  first  executor,  had  pos- 
sessed part  of  iL  The  principle  of  the  decision  was, 
that  the  other  party  had  a  right  to  know  what  had 
become  of  his  debtor's  property ;  and  to  know  it  from 
his  executor's  representative,  evidently  because  of  his 
representative  capacity,  for  in  no  other  way  could  any 
privity  be  made  out.  But  he  only  represented  one  of 
the  executors,  and  not  the  deceased  debtor ;  for  another 
executor  of  that  debtor  was  alive. 

Lastly,  it  is  material  to  observe  what  has  been  and  is 
the  practice.  According  to  the  best  information  I  have 
been  able  to  obtain,  the  course  has  been  to  make  the 
executor  or  administrator  of  a  debtor's  executor  or  ad- 
ministrator, party  to  a  suit  at  the  instance  of  that  debt- 
or's creditor.  I  have  obtained  from  the  registrar's  office 
(where  no  doubt  prevails  upon  the  practice),  and  I  have 
now  before  me  the  form  of  a  decree  in  such  a  suit. 
After  directing  an  account  of  the  plaintiff's  debt,  and 
advertisements  for  other  creditors,  it  proceeds  to  direct 
*<  an  account  of  the  personal  estate  of  the  testator 
come  to  the  hands  of  John  Doe^  his  sole  executor^ 
since  deceased,  in  his  lifetime,  and  to  the  hands  of 
the  defendant  Richard  Roe^  the  sole  executor  of  Doe, 
since  his  decease,  or  to  the  hands  of  any  other  penson 
or  persons  by  either  of  their  orders,  or  for  either  of 
their  use."  And  it  directs  the  amount  due  from  Jl  Doe 
to  be  answered  by  R*  Roe  out  of  the  assets  of  J.  Doe* 

If 
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If  J.  Doe^  instead  of  proving  the  will  as  executor,  bad       1884». 
taken  administration  (which  is  the  present  case),  and 
received  assets  of  the  intestate,  the  decree  could  not, 
upon  any  intelligible  distinction,  be  varied  except  by 
changing  the  words  executor  and  administrator. 

In  the  Ecclesiastical  Court,  in  which,  if  any  where,  we 
should  have  expected  the  distinction  of  executor  and 
administrator  to  be  taken,  or  rather  to  be  pursued 
more  closely,  that  distinction,  I  find,  is  not  regarded* 
The  executor  of  an  executor,  and  the  administrator  of 
an  executor,  and  the  administrator  of  an  administrator, 
are  called  on  to  exhibit  an  inventory  alike ;  not,  indeed, 
as  a  matter  of  course,  which  the  executor  or  adminis- 
trator himself  would  be,  but  on  cause  shewn,  as  in  he 
case  already  referred  to  of  Gale  v.  LuHrellf  and  in  an- 
other case  of  Ritchie  v.  Rees{a\  where  it  was  ruled, 
upon  deliberation,  that  the  executor  of  a  deceased  ad- 
ministrator was  liable  to  exhibit  an  inventory,  if  there 
was  a  reasonable  presumption  that  the  effects  of  the  first 
intestate  had  come  to  his  hands.  In  the  case  at  bar, 
the  goods  of  the  first  deceased  are  alleged  (which,  of 
course,' on  demurrer  must  be  taken  as  true,)  to  have 
come  to  the  hands  of  the  deceased  administratrix,  Bel' 
so/  Olive;  and  sufficient  assets  of  Betsey  Olive,  to 
satisfy  what  was  due  from  her  estate  to  that  of  the  tes-* 
tator,  JV.  Phelps,  are  alleged  to  have  come  to  the  hands 
of  the  Defendant  Sproule,  her  executor.  This  would 
be  quite  enough  to  bring  the  case  within  the  principle  of 
Bitchie  V.  Bees,  because  it  is  wholly  immaterial  whether 
the  specific  chattels  came  to  the  Defendant's  hands  or 
not,  or  whether  the  monies  were  ear-marked  or  not 
But  the  bill  further  alleges  a  demand  made  on  Betsey 
Olive  and  on  Sproide,  and  a  refusal  by  them,  upon  the 

ground 
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ground  that  the  effects  of  the  testator  come  to  their 
hands  respectively  were  insufficient  to  pay  the  debt,  and 
then  charges  that  the  contrary  will  appear  to  be  true^ 
if  Sproide  will  set  forth  an  account  of  the  testator's 
estate  come  to  Betsey  Olives  hands,  and  of  the  appli- 
cation thereof,  which  must  be  taken  to  be  an  allegation 
of  assets  of  WiUiam  Phelps  come  to  Sprouk*s  hands. 

There  is  obviously  great  convenience  in  the  practice 
which  has  been  so  generally  followed.  There  is  nothing 
whatever,  upon  principle,  to  differ  the  subject  in  the 
two  Courts ;  and  it  should  seem,  that  here  as  there,  this 
course  has  always,  or  almost  always,  been  adopted.  It 
is  recommended,  too,  by  the  important  circumstance  of 
its  being  the  established  practice.  Its  advantages  would 
lead  us  to  regret  that  it  had  been  otherwise,  if  the  fact 
were  so;  and,  if  those  advantages  were  less  manifest,  its 
existence  would  be  reason  enough  for  abiding  by  what 
seems  settled  in  use.  The  decision  pronounced  upon 
the  plea  of  the  Defendant  Sproide^  in  another  cause 
relating  to  the  administration  of  the  same  estate  (a), 
has  no  application  to  the  point  now  before  the  Court. 
SproiiUj  tbere^  pleaded  a  release,  and,  by  answer,  denied 
collusion  with  the  other  Defendants;  and  the  Court 
determined  that  the  Plaintiff  was  entitled  to  such  a  plea 
as  would  give  him  an  issue,  not  merely  to  try  the  l^al 
bar,  but  the  accompaniment  of  that  bar  by  any  equi- 
table circumstances  capable  of  defeating  it.  Upon  these 
grounds  I  am  of  opinion,  that  the  order  of  the  Court 
below  must  be  reversed,  and  that  the  demurrer  roust  be 
over-ruled. 


(a)  Phdf^  y.  Sproule,  ant^,  p.  231. 
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WARING  V.  COVENTRY.  Rolls. 

Jan.  16* 

Y  a  settlement,  dated  the  6th  of  August  1818,  certafai  A  power  of 
estates  were  conveyed   to  James  Alexander   and        '  vLd^j 
Bryan  Holme,  their  heirs  and  assigns,  to  the  use  of  ing  the  con- 
trustees,  their  executors  and  administrators,  for  ninety-  mcoa^e 
nine  years,  if  John  Scott  Waring  should  so  long  live ;  ?tates  tail, 
with   remainder  to  the  said  John  Scott    fVaring   for      ^^ 
his  life;    remainder  to  trustees  to  preserve  contingent 
remainders;  remainder  to  trustees  for  1000  years  upon 
certain  trusts ;  remainder  to  trustees  for  500  years  upon 
other  trusts;  remainder  to  John  Thurlow  Scott  fVaring 
(the  eldest  son  of  John  Scott  Waring)  for  life;  remainder 
to  trustees  to  preserve  contingent  remainders ;  remainder 
to  all  and  every  the  children  of  the  body  of  the  said 
John  TkurUm  Scott  Waring,  or  to  such  one  or  more  of 
them,  in  such  shares  and  proportions  as  he  should  ap- 
point ;  and,  in  default  of  such  appointment,  to  all  the 
children  equally ;  and,  in  default  of  such  issue,  to  the 
use  of  Edward  Thurlow  Hastings  Scott  Waring,  for  his 
Vol.  I.  S  life. 
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life,  ivith  similar  limitations  to  all  and  every  the  children 
of  his  body,  and  an  ultimate  limitation,  in  default  of  such 
issue,  to  John  Scott  Waring  in  fee. 

The  trusts  of  the  term  of  J  000  years  were  to  raise,  by 
sale  or  mortgage  of  the  premises  comprised  therein,  the 
sum  of  25,000/.,  as  soon  as  might  be  after  the  expiration 
of  two  years  from  the  death  of  John  Scott  Waring,  for 
the  purposes  mentioned  in  the  settlement.  After  the 
declaration  of  the  trusts  of  this  term,  there  was  the  fol- 
lowing proviso :  — 

<<  Provided  always,  that  it  shall  and  may  be  lawful 
for  the  said  trustees,  and  the  survivors  and  survivor  <^ 
them,  and  the  executors,  administrators,  and  assigns  of 
such  survivor,  at  any  time  or  times  during  the  con- 
tinuance of  the  uses  and  limitations  aforesaid,  or  any  of 
them,  at  the  request  and  by  the  direction  of  the  person 
or  persons  who,  (or  the  time  being,  shall  be  entitled  to 
the  said  messuagest  lands,  tenements,  and  hereditaments 
for  an  estate  of  freehold,  either  in  possession  or  re- 
mainder, immediately  expectant  on  the  determination 
of  the  said  terms  of  99  years,  1000  year^  and  500 
years,  or  either  of  them,  to  be  testified  by  some  writing 
or  writings  under  the  hands  and  seals,  or  hand  and 
seali  of  such  person  or  persons,  and  attested  by  two  or 
more  credible  witnesses,  and  of  the  proper  authority 
of  them  the  said  trustees,  or  the  survivors,  &c.,  during 
the  minority  of  any  child  or  children  who,  by  virtue  of 
the  limitations  hereinbefore  contained,  shall  be,  for  the 
time  beii\g,  entitled  to  any  esttite  of  freehold  or  inherit- 
ance of  and  in  the  same  or  any  part  thereof,  to  dispose 
of  the  said  messuages,  lands,  tenements,  and  heredita- 
ments, or  any  part  or  parts  thereof,  by  way  of  sale  or 
exchange  to  tiny  person  or  persons  whomsoever."  And 
it  was  further  provided,  that  the  produce  of  sale  should 

be 
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be  invested  in  manner  therein  mentioned;  and  in  case  the 
said  sum  of  25»0002.,  thereinbefore  directed  to  be  raised, 
or  any  part  thereoF,  should  be  due  and  payable,  then 
the  produce  of  sale  should  be  applied,  in  the  first  in- 
stance, to  the  satisfaction  of  the  said  sum  of  25,0002.,  or 
so  much  thereof  as  might  be  so  due  and  payable. 

The  estates  comprised  in  the  settlement  having  been 
directed  to  be  sold  by  a  decree  in  the  cause,  an  ob* 
jection  to  the  title  was  made  on  the  part  of  a  purchaser, 
on  the  ground  that  the  general  power  of  sale  given 
to  the  trustees,  being  a  power  to  be  exercised  as  long 
as  any  of  the  estates  limited  in  the  settlement  lasted, 
extended  to  an  indefinite  period  of  time,  and  was  con- 
sequently void.  This  objection  was  over-ruled  by  the 
Master ;  and  the  cause  now  came  on  upon  an  exception 
to  the  Master's  report. 

Mr.  Pembertonj  for  the  purchaser,  observed,  that  the 
objection  to  the  title  in  this  case  was  founded  upon  a 
doubt  which  had  existed  among  conveyancers  ever  since 
the  decision  of  Lord  Eldon  in  Ware  v.  PolhiU.  (a)  In 
that  case  leaseholds  were  bequeathed  upon  trust  to  pay 
the  rents  and  profits  to  the  persons  for  the  time  being 
entitled  under  the  limitations  of  real  estate  devised  by  the 
same  will  in  strict  settlement,  with  a  power  to  the  trus- 
tees to  sell  at  any  time  with  the  consent  of  the  persons 
so  entitled,  or,  if  such  persons  should  be  minors,  at  their 
own  discretion,  and  invest  the  produce  in  real  estate  to 
the  same  uses.  Lord  Eldon  was  of  opinion,  that  the 
power  of  sale  was  bad,  for  it  might  travel  through  mi- 
norities for  an  indefinite  time ;  and  if  bad  to  the  extent 
to  which  it  was  given,  it  could  not  be  modelled  so  as  to 
render  it  valid.     Lord  Southampton  v.  T^e  Marquis  of 

Hertford 

(a)  1 1  Vci,  957. 
S  2 


1888. 


Wabxno 
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COVSNTET. 


S52 


CASES  IN  CHANCERY. 


188S. 


WAniKo 

COTENTRT. 


Hertford  {a)  was  an  authority  to  a  simitar  effect;  and 
the  principle  upon  which  the  latter  case  was  decided  was 
recognised  in  Marshall  ?.  HoUcfway.  (A)  In  the  present 
case  the  power  oF  sale  was  to  be  exercised  by  the  trua- 
tees  at  any  time  during  the  continuance  of  the  uses  and 
limitations  contained  in  the  settlement;  and  as  those 
limitations  might  extend  to  an  indefinite  period,  the  title 
was  open  to  the  objection,  that  the  power  was  too  re- 
mote, and  consequently  void.  I(  however,  the  Court 
should  be  of  opinion  that  the  Master  was  right  in  over> 
ruling  this  objection,  the  purchaser  was  desirous  of 
completing  his  purchase- 


Mr.  Preston^  in  support  of  the  validity  of  the  power, 
mentioned  Pawis  v.  Capron{c)j  where  his  Honor  ex- 
pressed an  opinion,  that  powers  of  sale  collateral  to 
estates  tail  did  not  fall  within  the  rule  against  per- 
petuities, because  the  estates  tail  might  at  any  time 
be  destroyed  by  a  recovery;  and  in  Biddle  v.  Per^ 
kins  (d)  the  present  Vice-Chancellor  expressed  a  similar 
opinion.  The  point  might  now,  therefore,  be  consi- 
dered as  settled,  whatever  doubts  upon  it  might  for- 
merly have  existed.  Lord  Eld(m*s  opinion,  in  Ware 
V.  Polhilly  was  not  inconsbtent  with  these  decisions; 
there  the  estates  in  question  were  leasehold,  and  they 
had  vested  absolutely  in  the  first  quasi  tenant  in  tail. 
Lord  Southampton  v.  The  Marquis  of  Heiiford  was  dis- 
tinguished by  Sir  William  Grant  in  his  judgment  from 
Ware  v.  PolhiU;  and  Hollaway  v.  Marshall  was  a  case  of 
accumulation,  which  had  no  application  to  the  present 
case*  Where  the  power  of  sale  was  collateral  to  limit- 
ations in  fee,  as  in  Bqyce  v.  Manning  {e)y  a  question  of 
greater  difiiculty  arose, —^  whether  the  power  which  was 

bad 


(a)  2  Vet,  4-  B.  54. 

{h)  8  SuHmtL  432. 

(c)  Rolls,  May  S,  1850. 


{d)  4  S'm.  155. 

(tf)  2  O.  4"  J^rv,  534. 


CASES  IN  CHANCERY.  253 

bad  to  the  whole  extent  of  the  fee  might  be  partially        1833. 
operative.  >— •v—*' 

Warimo 

V, 

The  Master  of  the  Rolls.  Coventry. 

I  adhere  to  the  opinion  expressed  by  me  in  the  case 
referred  to.  The  power  is  co-extensive  only  with  the 
estates  tail,  and  may,  like  them,  be  destroyed. 


The  Earl  of  WINCHILSEA  v.  GARETTY.  ^^I*"; 

Feb.  IS,  14. 

THE  late  Mr.  George  Nicol^  of  PaU  Mall^  book-  Where  the 
seller,  had,  for  many  years  previously  to  the  year  creator  in 
1815,  managed  the  pecuniary  affairs  of  Lady  Essex  Ker^  the  suit  is  by 
and  Lady  Maiy  Ker^  sisters  of  the  late  Duke  of  Box-  fyrred  to  a 

burshf   and  acted  on  various  occasions  as  their  con-  Master,  iftbe 

Court  18  satis- 
fidential  agent.     On  the  15th  of  July  1815,  these  ladies  fied  with  the 

executed  a  joint  bond  to  Mr.  NicoL  conditioned  for  the  ^^f^^^^, 
^  '  elusion,  It  will, 

payment  of  12,000/.  and  interest  at  5  per  cent  from  upon  further 
the  day  of  the  date ;  and  on  the  same  day  they  executed  th^Maste^^ 
another  bond,  in  which  Mr.  Nicol  joined  as  a  surety,  report,  bind 
conditioned  for  the  payment  of  10,000/.  and  interest  at  thepmies. 

5  per  cent  to  Messrs.  Coutts  and  Co.,  as  a  security  for  ^f  ®^®"^.,. 

^  ^  the  Court  will 

money  direct  such 
further  pro- 
ceeding as  may  appear  to  be  necessary. 

On  an  inquiry  as  to  the  circumstances  under  which  a  bona  was  given,  the  refer- 
ence having  been  made,  under  an  order  by  consent,  in  a  suit  for  the  administration 
of  the  assets  of  the  obligors,  the  Master  found  that  the  bond  was  voluntary,  and 
given  as  a  bounty  to  the  obligee;  the  latter  having  claimed  it  ns  a  bond  given  partly 
for  money  lent,  and  partly  for  services  performed.  The  finding  of  the  Master  being 
unsatisfactory  to  the  Court,  but  being  ultimately  confirmed  by  the  House  of  Lords, 
leave  was  given  by  the  Court,  upon  petition  by  the  personal  representative  of  the 
obligors,  to  institute  a  suit  to  impeach  the  validity  of  the  bond,  considered  as  a  gih 
fi'om  employers  to  their  agent. 

Principles  upon  which  the  Court  proceeds  in  determining  the  validity  of  gifts 
firom  employers  to  their  agents. 

S3 
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188S.       two  Ladies.     Mr.  Nicol  died  in  the  month  of  Jitne 
rr^  i   1   f    1828,  before  the  exceptions  were  heard. 

WlNCHILSEA 

Gabbttt  '^^^  exc5eptions  came  on  to  be  argued  before  the 

Master  of  the  Rolls  on  the  29th  day  of  Jtm^  1829»  when 
Mr.  NicolFs  son,  as  the  personal  representative  of  his  de- 
ceased father,  applied  by  petition  to  the  Master  of  the 
Rolls  to  be  at  liberty  to  withdraw  the  exception  which 
had  been  filed  by  Mr.  Nicol^  and  to  acquiesce  in  the 
finding  of  the  Master,  that  the  bond  was  given  as  a 
bounty  to  Mr.  Nicol ;  but  his  Honor  refused  to  permit 
Mr.  NicoTs  representative  to  recede  from  the  statement 
of  the  transaction  to  which  Mr.  Nicol  had  himself  sworn ; 
and  he  directed  the  three  following  issues  to  be  tried  at 
law:  — 

First,  Whether  the  bond  for  12,000/.  to  George  Nicol 
was  executed  by  Lady  Essex  Ker  and  Lady  Mary  Ker^ 
as  to  any  and  what  part  thereof,  for  services  performed 
by  the  said  George  Nicol  for  the  said  Ladies  Essex  Ker 
and  Mary  Ker^  or  as  to  any  and  what  part  thereof  for 
monies  lent  and  advanced  by  him  to  the  said  Ladies 
Essex  Ker  and  Mary  Ker, 

Second,  Whether  the  said  bond  was  executed  by  the 
said  Ladies  Essex  Ker  and  Mary  Ker^  as  to  any  and 
what  part  of  the  same,  as  a  bond  of  indemnity  to  the 
said  George  Nicely  in  respect  of  his  engagements  as  an 
obligor  with  the  said  Ladies  Essex  Ker  and  Maty  Ker^ 
in  a  bond  of  the  same  date  to  Messrs.  Coutts  and  Co. 
for  10,000/.,  or  in  respect  of  any  other  engagements 
into  which  the  said  George  Nicol  had  entered  as  a  secu- 
rity f(Mr  the  said  Ladies  Essex  Ker  and  Maty  Ker, 

Third,  Whether  the  said  bond  to  the  said  Geotge 
Nicol  was,  as  to  any  and  what  part  of  the  sum  of 

12,000/., 
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12,000/.,  intended  by  the  said  Ladies  Essex  Ker  and        18SS. 
Mary  Ker  as  a  gift  to  the  said  George  Nicol.  tyTe^I 

WlNCHILSEA 

From  the  order  of  the  Master  of  the  Rolls,  directing     q^i^tty. 
diese  issues,  the  personal  representative  of  Mr.  Nicol 
appealed  to  the  House  of  Lords. 

This  appeal  came  on  to  be  heard  in  the  House  of 
Lords  on  the  l^th  of  October  1831(a),  when  the  House 
of  Lords  reversed  the  order  directing  the  issues,  and 
ordered  that  Mr.  NicoFs  representative  should  be  at 
liberty  to  withdraw  Mr.  NtcoFs  exception,  and  referred 
the  case  back  to  the  Master  of  the  Rolls,  in  order  that 
be  might  decide  upon  the  case  as  it  then  stood. 

In  pursuance  of  this  order,  the  cause  was  agaia  heard 
by  the  Master  of  the  Rolls,  upon  exceptions,  on  the 
20th  of  December  1831,  when  his  Honor  decided,  that 
the  bond,  to  the  extent  of  10,000/.,  was  to  be  considered 
as  a  counter-security  to  Mr.  Nicole  in  respect  of  his 
joining  the  Ladies  Ker  as  a  surety  in  the  bond  to 
Messrs.  Coutis  and  Co.  for  10,000/.,  and,  to  the  extent 
of  2000/.,  was  to  be  considered  as  a  bounty  or  gift  to 
Mr.  Nicoli  in  respect  of  Mr.  NicoPs  services. 

Against  this  decision  an  appeal  was  also  brought  to 
the  House  of  Lords  by  the  representative  of  Mr.  Nicole 
and  this  appeal  (i)  came  on  to  be  heard  on  the  2Sd  day  of 
Jidy  1832;  when  their  Lordships  reversed  the  decision 
of  the  Master  of  the  Rolls,  and  ordered  that  the  report 
of  the  Master,  bearing  date  the  £lst  of  March  1828, 
sliould  be  absolutely  confirmed. 

A  pe* 

(a)  Nicol  V.  Vaughan,  2  Dow  (b)  Nicol  v.  Vaugkan^  1  Clark 

4-  Clark,  420.  i  Fineliy,  49. 
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1 6ii.  A  petition  was  now  presented  by  the  Plaintiff,  Sir  Itobert 

llie  Earl  of     ^^^^^^^^  VaughaUf  praying  that  he  might  be  permitted  to 
W1MCHIL8EA    institute  a  suit  for  the  purpose  of  impeaching  the  validity 

Gawtt.  ^^  ^^^  ^^^  ^'^^  12,000/.,  given  by  the  Ladies  Ker  to  Mr. 
Nicolf  on  the  ground  that,  although,  by  the  judgment  of 
the  House  of  Lords,  it  was  to  be  taken  as  a  fact  con- 
clusively established  that  the  bond  for  12,000/.  was  a 
gift  by  the  Ladies  Ker  to  Mr.  ificol  without  any  consider- 
ation ;  yet,  if  a  gift,  it  was  still  impeachable  upon  th6 
doctrines  of  courts  of  equity  as  applied  to  parties  stand- 
ing in  the  relation  of  principal  and  agent,  and  that, 
according  to  the  course  which  the  proceedings  had 
hitheito  taken,  the  Plaintiff  had  never  yet  had  the  op- 
portunity of  opposing  the  claim  upon  the  bond,  con- 
sidered as  a  voluntary  gift  made  by  the  Ladies  Ker  to 
their  agent. 

Mr.  Pembertoriy  in  support  of  the  petition. 

It  is  difficult  to  conjecture  the  grounds  upon  which 
the  House  of  Lords  could  have  come  to  the  decisions 
by  which  the  two  orders  made  in  this  cause  were 
successively  reversed.  After  this  Court  had  decided 
that  its  conscience  required,  the  assistance  o£  an  in- 
quiry before  a  jury,  by  which  inquiry  alone  the  facts 
were  capable  of  beiiig  adequately  sifted^  the  House 
of  Lords  resolved  that  this  Court  should  proceed  to 
decide  the  case  without  the  aid  which  it  had  declared 
to  be  demanded  by  the  justice  of  the  case^  Nor 
was  the  decision  of  the  House  of  Lords  less  extra- 
ordinary, after  this  Court  had  decided  the  case  upon 
such  evidence  as  it  had  before  it  The  House  of 
Lords,  the  ultimate  court  of  appeal,  first  decides, 
that  a  court  of  justice  shall  determine  a  case  with- 
out the  light  which  that  Court  declared  necessary  to 
enable  it  to  do  justice ;  it  follows  up  that  decision  by 

rejecting 
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rejecting  the  testimony  of  the  only  living  witness  who       1885. 
could  give  material  evidence  as  to  the  nature  of  the    Ij   -  ■ .  ^  ^ 
transaction, — namely,  the  testimony  of  the  solicitor   WnnsaxuatA 
who    drew  the    bond;    and,   finally,   in  the  absence     GAimr. 
of  all  evidence,  save  that  of  the  party  who  claimed 
the  bond,  it  finds  that  bond  to  be  an  instrument  to- 
tally different  from  what  the  claimant  himself,  the  sole 
witness,  upon  his  oath,  represented  it  to  be.     Mr.  Nicole 
upon  his  oath,  declared  the  bond  to  be  a  bond  partly 
for  sums  of  money  lent  out  of  his  own  pocket,  and  partly 
for  services  performed.     The  testimony  of  the  solicitor 
who  drew  the  bond,  and  who  might  have  confirmed  or 
contradicted  this  account  of  the  transaction,  was  rejected 
aa  immaterial.   There  is  no  evidence,  therefore,  but  that 
of  the  claimant;  and  the  House  of  Lords  finds  the  in- 
strument to  be  direcdy  the  reverse  of  that  which  the 
claimant,  upon  his  oath,  declared  it  to  be.     It  is  not,  it 
seems,  a  bond  for  money  lent ;  it  is  not  a  bond  for  ser- 
vices performed ;  but  a  mere  voluntary  bond. 

Extraordinary,  however,  as  these  decisions  of  the 
House  of  Lords  are,  they  leave  the  question  as  to  the 
validity  of  the  bond  wholly  untouched ;  and  it  is  clear, 
upon  the  established  principles  of  this  Court,  that  a  bond 
given  under  the  circumstances  in  which  this  instrument 
was  represented  by  the  claimant  himself  to  have  been 
given,  cannot  be  sustained.  A  voluntary  bond,  received 
by  an  agent  from  his  principal  —  that  agent  swearing 
that  it  was  given  partly  for  money  lent,  and  partly  for 
services  performed^  but  giving  no  explanation  as  to 
the  debts  alleged  to  have  been  due  from  his  employer; 
the  bond,,  moreover,  being  drawn  by  the  agent's  own 
solicitor,  and  the  ladies  who  executed  it  being  desti- 
tute of  all  professional  assistance,  —  is  such  an  instru- 
ment as  can  never  be  held  to  be  valid  in  this  Court. 
An  agent,  or  steward,  can  only  receive  a  benefit  from 

his 
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1838.  his  employer  upon  the  condition  ot*  giving  full  in- 
1^^  ~Y  \  formation  to  his  employer  respecting  the  property  which 
WiNCHiLSBA  i9  confided  to  his  management,  and  part  of  which 
Gabsttt  ^  intended  to  be  made  the  subject  of  a  gift  to  him- 
self* This  principle  is  laid  down  in  Lord  Sebey  v. 
jRhoades{a\  where  the  question  was,  whether  a  be- 
neficial lease,  granted  to  a  steward  by  his  employer, 
could,  under  the  circumstances,  be  supported.  It 
is  there  said,  in  your  Honor's  judgment :  —  '^  There 
is  no  rule  of  policy  which  prevents  a  steward  from 
receiving  firom  the  bounty  of  his  employer  a  bene- 
ficial lease.  But  where  the  transaction  proceeds,  not 
upon  motives  of  bounty,  but  upon  contract,  then  the 
steward  is  bound  to  make  out  that  he  gives  the  full  con- 
sideration which  it  would  have  been  his  duty,  as  steward, 
to  obtain  firom  a  stranger;  and  where  the  transaction 
is  mixed  with  motives  of  bounty,  there  the  steward  is 
bound  to  make  out  that  the  employer  was  fully  informed 
of  every  circumstance  respecting  the  property  which 
either  was  within  the  knowledge  of  the  steward,  or 
ought  to  have  been  within  his  knowledge,  which  would 
tend  to  demonstrate  the  value  of  the  property,  and  the 
precise  measure  and  extent  of  the  bounty  of  the  em- 
ployer." Applying  this  principle  to  the  present  case, 
if  the  bond  had  really  been  given  for  the  considerations 
stated  by  the  obligee,  it  cannot  be  sustained,  unless 
the  Ladies  who  gave  it  knew  how  much  of  the  con- 
sideration was  money  lent,  and  how  much  was  given  for 
services  performed.  It  is  not  pretended  that  they  had 
any  such  knowledge;  and  the  petitioner,  therefore,  is 
clearly  entitled  to  the  permission,  which  he  prays,  to 
institute  a  suit  for  trying  the  validity  of  this  instrument. 

Mr.  Stuart  and  Mr.  Hope^  on  the  same  side,  cited 
Huguenin  v.  Basely  {b)^  and  Griffiths  v.  Robins,  (c)     In 

Griffiths 
(a)  2  Sim.  *  Stu.  41.         (b)  14  Vet,  275.  (c)  3  Madd.  191. 
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Griffiths  V.  RobinSf  the  party  claiming  the  gift  was  a       183S. 
person  in  whom  the  donor  reposed  entire  trust  and  con-    Jl.     '^t  ' 
fidence,  and  upon  whose  kindness  and  assistance  she   Wincbilsba 
depended;  and  it  was  held,  that  no  deed  of  gift  could     Gauttt. 
be  supported  under  such  circumstances,  unless  it  could 
be  established  that  it  was  the  result  of  the  donor's  own 
free  will,  and  effected  by  the  intervention  of  some  third 
persofki*     In  the  present  case  there  was  no  proof,  other 
than  the  evidence  of  the  claimant  himself,  that  the  al- 
l^ed  gift  was  the  result  of  the  donor's  free  will ;  and 
the  only  third  person  who  intervened  in  the  transaction 
was  the  claimant's  own  solicitor. 

Mr.  TitmQ^  and  Mr.  fVigram,  contra. 

It  is  too  late  for  the  petitioner  to  raise  the  question 
which  is  now  attempted  to  be  made  a  ground  for  the 
institution  of  a  new  suit.  The  House  of  Lords  has 
deterfnined,  upon  what  appeared  to  them  to  be  suf- 
ficient evidence,  that  the  bond  was  a  voluntary  bond. 
The  testimony  of  the  solicitor  who  was  present  at  the 
execution  of  the  bond  was  not,  as  is  supposed, 
excluded.  The  mere  filling  up  of  a  common  printed 
bond  is  too  ordinary  a  transaction  to  be  likely  to 
leave  any  strong  impression  on  the  mind  of  a  soli- 
citor, after  the  lapse  of  a  number  of  years :  and  th# 
fact  was,  that,  in  this  instance,  the  solicitor  had  entirely 
forgotten  the  circumstance,  and  his  evidence  was,  by 
the  consent  of  both  parties,  considered  immaterial. 
There  is  no  point  now  raised  on  the  part  of  the  pe- 
titioner for  the  purpose  of  impeaching  the  validity  of 
the  bond,  which  might  not  have  been  raised  upon  the 
reference  to  the  Master  in  this  suit.  The  Master's 
report  upon  a  creditor's  claim  will  not,  it  is  true,  pre- 
clude the  Court  from  directing  a  bill  to  be  filed  where 
the  justice  of  the  case  requires  it;  but  this  is  not  a 
common  report  upon  a  creditor's  claim.     Mr.  Nicol 

had 


CASES  IN  CHANCERY. 


l8dS. 
The  Eari  of 

WllfCHIIiBBA 
9. 

Gabittt. 


had  obtained  a  judgment  for  the  amount  of  the  bond  in 
Scotland^  and  a  part  of  the  produce  <^  the  real  estate 
of  Lady  Esses  Ker  had  been  set  apart  to  answer  the 
judgment ;  but  it  was  agreed  between  the  parties,  that 
the  question  as  to  the  consideration  for  which  the  bond 
bad  been  given  should  be  decided  in  this  suit,  and  that 
the  money  should  be  brought  into  Court  here^  to  abide 
that  decision.  It  was  open  to  the  petitioner  to  have 
raised  every  equity  of  which  the  case  admitted,  upon 
the  reference  to  the  Master ;  and,  after  the  decision  in 
the  House  of  Lords,  he  cannot  be  permitted  to  put  the 
case  upon  a  totally  new  ground. 


Mr.  Pembertotif  in  reply. 

That  the  case  now  raised  by  the  petitioner  might 
have  been  brought  forward  on  the  re&rence  to  the 
Master,  is  an  assumption  for  which  there  is  no  found- 
ation. The  case  which,  as  we  contend,  establishes 
the  invalidity  of  the  bond,  has,  in  fact,  been  brought 
forward  at  the  earliest  possible  moment;  for  it  was 
not  open  to  the  petitioner  to  take  the  ground  upon 
which  it  is  now  contended  that  the  bond  is  void,  until 
the  finding  of  the  Master  that  the  bond  was  given 
without  consideration  was  confirmed  by  the  House  of 
Lords.  It  is  not  attempted  to  resist  the  prayer  of  the 
petitioner  upon  the  merits  or  justice  of  the  case;  and 
the  objections,  in  point  of  time  or  form,  which  are  made 
to  the  relief  sought  by  the  petition,  are  wholly  un- 
tenable. The  validity  of  the  bond  has  not  been  deter- 
mined either  by  the  Master  or  by  the  House  of  Lords ; 
and  this  Court  cannot  be  precluded  from  determining 
the  question  of  its  validity,  because  the  House  of  Lords 
has  declared  the  nature  of  the  instrument  to  be  totally 
difierent  from  that  which  the  claimant  assigned  to  it. 
It  is  indifierent,  however,  to  the  petitioner,  whether  the 
validity  of  the  bond  be  determined  in  a  new  suit,  or  in 

the 


CASES  IN  CHANCJ:RY- 


8«9 


the  present  i^M.it,  if  the  Defendants  acquiesce  in  its  being       1893* 

decided  in   this   suit  upon  the  circumstances  alre^y    xhe  Earl  of 
found  bj  tl^f  Master.  Winchilsi^a 

V, 

Garett^. 


7^  Master  of  the  Holls. 

The  proceedings  in  this  case,  under  the  reference  to 
the  Master  to  inquire  into  the  facts  relating  to  the  bond 
for  13,000/.  claimed  by  Mr.  Nicol  to  be  due  to  him,  have 
been  attended  with  yery  singular  circumstances.  Mr. 
Nicol  being  examined  upon  interrogatories  before  the 
Master,  stated,  upon  his  oath,  that  the  bond  was  exe- 
cuted by  the  Ladies  Ker  partly  in  consideration  of  ser- 
vices performed  by  him  in  their  affairs,  and  partly  in 
consideration  of  monies  lent  and  advanced  by  him  to 
them.  But  Mr.  Nicol  stated,  in  his  examination,  that 
he  kept  no  regular  account  with  the  Ladies;  that  he 
never  rendered  to  tbem  any  account,  and  that  he  was 
unable  to  state  what  was  the  sum  due  to  him  from  the 
Ladies  at  the  date  of  the  bond,  or  to  state  the  particulars 
of  such  debts,  or  when  such  sums  had  been  advanced 
by  him,  or  to  whom,  or  on  what  account.  The  PlaintifiT, 
in  resistance  of  Mr.  NicoFs  claim,  stated  that,  on  the 
same  day  when  this  bond  was  executed,  another  bond 
was  given  by  the  Ladies  Ker  to  Messrs.  CouttSj  as  a  se- 
curity for  a  sum  of  10,000/.  then  borrowed,  and  that  in 
this  bond  Mr.  Nicol  had  joined  as  a  surety  for  the  Ladies ; 
that  it  appeared  by  Mr.  NicoPs  examination,  that  the 
bond  for  12,000/.  was  originally  prepared  for  the  sum  of 
10,000/.  only,  and  was  afterwards  increased  to  12,000/L 
by  the  desire  of  Lady  Mary  Ker,  and  with  the  consent 
of  Lady  Essex  Ker  /  and  that  Lqdy  Essex  Ker^  the  sur- 
vivor of  the  two  Ladies,  died  on  the  1 1  th  of  September 
1819,  and  by  her  will  gave  to  Mr.  Nicol  a  legacy  of 
2000/.,  expressed  to  be  for  his  services ;  and  the  Plainti£^ 

therefore. 


Feb.  19. 
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1833.  therefore,  insisted,  that  the  bond  for  12,000Z.,  given  to 

1,     '   -  '  Mr.  Nicol,  was  intended  as  a  coanter*security  to  in- 

WiNCHiLffiE4  demnify  him  against  his  liability  in  respect  of  his  joining 

Gabxttt  ^^  Ladies  Ker  as  a  surety  in  the  bond  to  Messrs.  Couits. 

The  course  taken  by  the  Master  upon  this  occasion 
appears  to  me  to  have  been  e&traordinary.  He  was 
called  upon  to  decide  between  the  conflicting  statements 
of  the  two  parties.  I  presume  he  did  not  adopt  the 
statement  made  upon  Mr.  NtcoPs  oath,  because  it  was 
not  credible  that  an  agent  who  from  time  to  time  ad- 
vanced for  his  employers  various  large  sums  of  money, 
which  was  Mr.  NicoFs .  expression,  should  keep  no 
accounts,  and  should  render  no  accounts,  and  should 
be  unable  to  state  what  was  due  to  him  at  the  date  of 
the  bond,  or  when,  or  to  whom,  he  had  advanced  the 
monies  which  he  alleged  to  be  due  to  him.  I  presume, 
also,  that  the  Master  felt  a  difficulty  in  considering  the 
bond  for  12,000/.  as  a  counter-security  for  the  other 
bond  of  10,000/.,  because  of  the  difference  between  the 
amount  of  the  two  bonds.  Under  such  circumstances, 
the  Master  came  to  a  singular  conclusion,  and  found 
that  the  bond  for  12,000/.  was  executed  by  the  Ladies 
Ker  to  Mr.  Nicol  as  a  gifl,  and  without  any  consideration 
given  or  paid  by  him.  This  conclusion  in  favour  of 
Mr.  NicoFs  claim  was  supported  by  no  statement  and  by 
no  evidence,  and  was  directly  opposed  to  the  oath  of 
Mr.  NicoL 

« 

Mr.  Nicol  adhered  to  the  statement  which  he  had 
made  upon  his  oath,  and  took  an  exception  to  the 
Master's  report,  because  the  Master  had  not  found  that 
the  bond  was  given  to  him  partly  for  services  performed, 
and  partly  for  money  lent  and  advanced.  The  Plaintiff, 
the  representative  of  the  Ladies  Ker^  excepted  to  the  re- 
port because  the  Master  had  not  found  that  the  bond  for 

12,000/. 
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12,000/.  was  given  to  Mr.  Nicd  by  way  of  indemnity  in        1833. 
respect  of  bis  liability  on  the  bond  to  Messrs*  Coutts.         tv!  i  'if 

WllfCHILSEA 

Before  the  exceptions  came  on  to  be  heard,  Mr.  Ni^ol  Q^^^^y^ 
died,  and  on  the  hearing  of  the  exceptions  before  me, 
Mr.  NicoTs  representative  applied  to  me  for  permis- 
sion to  withdraw  Mr.  NicoTs  exception,  and  to  adopt 
the  Master's  conclusion  that  it  was  a  voluntary  bond ; 
but  Mr.  Nicol  having  twice  pledged  himself  to  the  con- 
trary, first  by  his  oath  upon  his  examination,  and  next 
by  the  fact  of  his  taking  exceptions  to  the  Master's 
report,  it  did  not  appear  to  me  to  be  consistent  with 
reason  or  justice  that  the  representative  should  be 
allowed  to  make  this  new  case,  and  I  refused  to  permit 
Mr.  NicoFs  exception  to  be  withdrawn. 

On  the  argument  of  these  exceptions  before  me,  it 
appeared  that  although  Mr.  Coutts  and  Butler  the 
attesting  witness  to  the  two  bonds  were  both  dead,  yet 
that  the  solicitor  of  Mr.  Nicol,  who  by  his  instructions 
had  drawn  the  bond  for  12,000/.  was  still  living.  I  con- 
sidered, therefore,  that  the  truth  of  the  case  might  be 
further  elucidated  before  a  jury,  and  I  directed  three 
issues,  one  framed  according  to  the  claim  of  Mr.  Nicol, 
another  according  to  the  case  made  by  the  Plaintiff, 
and  the  third  upon  the  finding  of  the  Master. 

This  order,  directing  the  issues,  was  appealed  from  to 
the  House  of  Lords,  and  it  was  there  decided  that  the 
issues  were  unnecessary,  and  that  the  case  might  be 
well  decided  upon  the  evidence  which  was  before  me  at 
the  hearing  of  the  exceptions ;  and  the  House  of  Lords 
further  ordered  that  Mr.  NicoFs  representative  should 
be  at  liberty  to  withdraw  Mr.  NicoFs  exception  to  the 
Master's  report,  and  thus  to  make  a  new  case  in  direct 
q)posiuon  to  Mr.  NicoFs  oath.     The  case  was,  under 

Vol.  L  ,  T  these 
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1 833.       these  circumstances,  sent  back  to  be  again  argued  before 
'Tu  i  \  c   i^^*     It  ni&y  ^  observed  that  it  would  hare  been  con- 
WiNCHiLszA   sistent  with  principle  and  practice,  and  would  have 
Gauttt.     ^^^  great  expense  to  the  parties,  if  the  House  of 
Lords  being  in  possession  of  the  whole  case,  and  having 
so  fiir  examined  it  as  to  determine  that  a  satisfactory 
conclusion  could  be  come  to  upon  the  evidence  then 
before  them,  had  themselves  come  to  that  conclusion. 
To  account  for  the  reversal  of  my  order  directing  the 
issues,  it  is  now  said  at  the  bar  by  the  counsel  for 
Mr.  NicoFs  representative^  that  it  was  admitted  in  the 
House  of  Lords  that  Mr.  NicoFs  solicitor  who  had  pre- 
pared the  bond  could  give  no  material  evidence  on 
this  subject     As  to  this  point,  however,  counsel  are 
not  agreed. 

In  obedience  to  the  order  of  the  House  of  Lords, 
the  case  was  re-argued  before  me.  It  appeared  to  me 
that  the  Master's  conclusion  that  the  bond  was  intended 
as  a  gift  to  Mr.  Nicol  was  wholly  out  of  the  question, 
being  directly  contrary  to  Mr.  NicoPs  oath,  and  sup- 
ported by  no  statement  and  no  evidence  in  the  case ; 
and  I  fully  concurred  with  the  Master,  that  under  the 
circumstances  admitted  by  Mr.  Nicol  in  his  examinatioui 
it  was  not  credible  that  the  bond  was  given  partly  for 
services  performed  and  partly  for  monies  lent  and  ad- 
vanced. 

The  difficulty  in  considering  the  bond  for  12,000/. 
to  have  been  intended  as  a  bond  of  indemnity  against 
Mr.  NicoFs  liability  in  respect  of  the  bond  of  10,000^ 
seemed  to  consist  in  the  difference  between  the  amount 
of  the  two  bonds.  Mr.  Nicol  in  his  examination  ad- 
mitted that  the  bond  for  12,000/.  was  originally  pre- 
pared as  a  bond  for  10,000/.,  and  that  it  was  increased 
to  12,000/.  by  desire  of  the  Ladies  Ker.     Lady  Essex 

Ka 
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Ker  who  survived,  and  died  in  1819,  by  her  will  gave       18S8. 
Mr.  Nicol  a  legacy  of  2000/.,  stating  it  to  be  for  his    J..     '   "J  ' 
services ;  and  in  a  letter  from  Mr.  Nicol  to  Lady  Essex   Wincbilssa 
Air,  dated  the  23d  of  January  1815,  being  only  six     Q^^^'^y. 
months  before  the  transaction  in  question,  which  letter 
was  before  the  Master,  Mr.  Nicol  states  ^^  that  he  had 
not  seen  Mr.  Cotdts  for  several  months,  having  studiously 
avoided  him  because  he  had  not  followed  his  advice  so 
friendly  to  all  parties,  in  taking  a  counter-security,"  re- 
ferring to  a  previous  loan  from  Mr.  Cottits  to  the  Ladies 
Ker  in  the  bond  to  secure  which  Mr.  Nicol  had  joined 
the  Ladies  as  surety. 

Putting  these  circumstances  together,  it  appeared  to 
me  to  be  a  rational  inference  that  the  bond  originally 
prepared  for  the  sum  of  10,000/.  only,  was  intended  as 
a  mere  bond  of  indemnity  for  the  other  bond  of 
10,000/.,  and  that  the  sum  of  2000/.  added  by  the 
Ladies  Ker  was  intended  as  a  gift  to  Mr.  Nicol  for  his 
services,  being  the  same  measure  of  bounty  for  his  ser- 
vices, which  Lady  Essex  Ker  had  expressed  in  her  will ; 
and  my  decision  was,  that  to  the  extent  of  10,000/.  the 
bond  was  intended  as  an  indemnity  to  Mr.  Nicol  against 
his  liability  to  Messrs.  Coutis  upon  the  bond  for  10,000/., 
and  that  to  the  extent  of  2000/.  it  was  intended  as  a 
gift  to  Mr.  Nicol  for  his  services.  This  decision  was 
also  appealed  from  to  the  House  of  Lords,  and  was 
there  reversed,  and  the  report  of  the  Master  of  the  21st 
of  March  1828  was  absolutely  confirmed,  the  House  of 
Lords  thereby  establishing  that  the  Master  was  correct 
in  coming  to  that  conclusion  in  favour  of  Mr.  NicoPs 
claim,  which,  for  the  reasons  I  have  stated,  had  ap- 
peared to  me  to  be  out  of  the  question. 

I  am  not  aware  of  the  principle  upon  which  the 
judgment  of  the  House  of  Lords  proceeded ;  but  that 

T  2  judg- 
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18SS.       judgment  now  conclusiTely  binds  all  courts  of  justice, 
jJ  i  1  e    And  from  henceforth  it  must  be  taken  that  the  bond 
W1NCHIL8EA    for  12»000/.,  amounting  with  interest  to  upwards  of 
Gauttt.     20,000/.,  was  intended  by  the  two  Ladies  Ker  as  a  gift 
to  Mr.  NicoL 

The  Plaintiff  by  his  present  petidon  admitting  that 
the  bond  b  now  to  be  taken  as  a  gift  to  Mr.  Nicolj 
prays  that  he  may  be  at  liberty  to  institute  a  suit  to 
impeach  this  bond;  alleging  that,  if  a  gift,  it  was  made 
under  circumstances  which  would  destroy  it  upon  the 
principles  of  a  court  of  equity  as  applied  to  the  relation 
of  principal  and  agent,  and  tliat  the  course  of  proceed- 
ing has  afforded  him  no  opportunity  to  impeach  the 
bond,  taking  it  to  be  a  gift.  It  is  most  true  that  he  has 
had  no  such  opportunity :  Mr.  Nicol  claimed  it  not  as 
a  gift,  but  as  a  bond  for  consideration;  this  was  the 
only  case  which  the  Plaintiff  had  to  meet  before  the 
Master,  and  it  would  be  the  height  of  injustice  that  the 
Plaintiff  should  now  be  concluded  by  the  Master's  de- 
cision upon  a  point  which  was  not  judicially  before  him, 
and  to  which  the  attention  of  the  Plaintiff  was  never 
called. 

It  does  not  appear  to  me,  however,  that  the  petition 
of  the  Plaintiff  is  regular  or  is  necessary  for  this  pur- 
pose. In  the  regular  course  of  practice  the  cause  would 
now  be  set  down  to  be  heard  upon  further  directions  on 
the  Master's  report;  and  if  the  fact  which  is  to  be  con- 
sidered as  established,  that  the  bond  is  a  gift,  does  not 
necessarily  entitle  Mr.  NicoTs  representative  to  receive 
the  payment  of  this  very  large  sum  of  money,  it  will 
be  the  duty  of  the  Court  to  direct  such  course  of  further 
proceeding  as  may  be  necessary  to  promote  the  ends  of 
justice. 

I  take 
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I  take  it  to  be  clear,  that,  if  a  proceeding  before  the       18S3. 
Master  is  had  by  consent  in  order  to  avoid  more  ex-    1,     '   ,   - 
pensive  litigation,  and  the  Master's  conclusion  upon  the    Winchiusa 
subject  is  satisfactory  to  the  Court,  the  Court,  upon     Gakbttt. 
further  directions  on  the  Master's  report,  will  bind  the 
rights  of  the  parties ;  but,  if  otherwise,  the  Court  then 
will  direct  such  further  proceedings  as  may  be  neces- 
sary. 

I  am  informed  that  Mr.  NicoPa  representative  has 
presented  a  petition,  the  object  of  which  is,  in  effect,  to 
confirm  the  Master's  report  Let  that  petition  be  now 
set  down  to  be  heard  together  with  the  present  petition ; 
and  the  Court  will  hear  the  arguments  of  counsel  as  to 
what  ought  to  be  done  with  respect  to  further  directions. 


The  petition  on  the  part  of  the  representative  of  Mr.       ^^^'  i^* 

Nicd,  to  be  paid  the  amount  of  the  bond  for  12,000/.  _,P"  "Vl"" 
»  r  ^  '  quiry  as  to 

and  interest,  and  also  the  petition,  on  the  part  of  the  the  circum- 
representative  of  the  Ladies  Ker^  to  be  at  liberty  to  in-  J^hich*B"bond 
stitute  a  suit  to  impeach  the  validity  of  the  bond,  as  a  was  given, 

gift  to  Mr.  Nicolf  now  came  on  to  be  heard.  having  been 

made,  under 
...    an  order  by 
Previously  to  the  argument  on  the  two  petitions,  it  consent,  in  a 

was  agreed  that  the  petition  of  the  Plaintiff  in  the  cause  JJ^j^rtiSi^ 

should  be  amended,  so  that  the  prayer  might  be  in  the  tion  of  the 

alternative,  either  for  a  perpetual  injunction  to  restrain  ^lu^^^  the 

the  representative  of  Mr.  Nicol  from  proceeding  at  law  Master  found 

that  the  bond 
upon  ^ng  volun- 
tary, and 
given  as  a  bounty  to  the  obligee;  the  latter  having  claimed  it  as  a  bond  siven  partly 
for  money  lent,  and  partly  for  services  performed.  The  finding  of  the  Master  being 
unsatisfactory  to  the  Court,  but  being  ultimately  confirmed  by  the  House^  of  Lords, 
leave  was  given  by  the  Court,  upon  petition  by  the  personal  representative  of  the 
obligors,  to  institute  a  suit  to  impeacn  the  validity  of  the  bond,  considered  as  a  gift 
from  employers  to  their  agent. 

Principles  upon  which  the  Court  proceeds  in  determining  the  validity  of  gifts 
from  employers  to  their  i^ents. 

T  S 
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1833.  upon  the  bond,  or  that  the  Plaintiff  might  be  at  liberty 
The  Earl  of  ^®  institute  a  suit  for  the  purpose  of  impeaching  the  vali- 
WxNCHiLSEA  dity  of  the  bond. 

V, 

Garetty. 

Mr.  Pembertorif  Mr.  Stuart,  and  Mr.  Hopef  for  the 

personal  representative  of  the  Ladies  Ker. 

The  bond  is  now  to  be  considered  as  a  voluntary  gift 
made  by  the  Ladies  Kerf  without  any  consideration, 
and  not  as  a  bond  for  money  advanced  or  services  per- 
formed ;  and  the  question  is,  whether,  upon  the  evidence 
as  it  now  stands,  the  bond  has  not  been  given  under 
such  circumstances  as  call  upon  the  Court  to  restrain  the 
representative  of  Mr.  Nicol  from  taking  advantage  of  it; 
or,  if  the  Court  should  not  be  of  that  opinion,  whether  , 
there  is  not,  at  least,  so  much  doubt  upon  the  case  as 
will  induce  the  Court  to  put  the  matter  into  a  course 
of  further  inquiry,  by  permitting  the  Plaintiff  to  file 
a  bill.  The  relation  of  the  parties  is  perfectly  clear 
from  Mr.  Niccl's  examination.  He  represents  these 
Ladies  as  having  lived  in  a  state  of  complete  seclusion 
from  the  world ;  and  he  states  that  he  had,  for  many 
years,  managed  all  their  pecuniary  affairs;  that  he 
had  borrowed  money  for  them  and  lent  them  money ; 
that  they  signed  whatever  papers  he  presented  to  them 
for  signature;  that  he  was  their  intimate  friend,  and, 
with  the  exception  of  a  professional  gentleman,  who 
superintended  their  affairs  in  Scotland^  their  only  ad- 
viser. It  is  impossible,  therefore,  that  one  person 
could  stand  towards  another  in  a  relation  more  close 
and  fiduciary  than  that  in  which  Mr.  Nicol  represents 
himself  to  have  stood  towards  these  ladies.  They  were, 
in  fact,  completely  in  his  power.  To  support  a  gift 
made  by  an  employer  to  an  agent,  the  principles  of  this 
Court  require,  in  the  first  place,  that  the  employer 
should  not  only  know  that  he  was  making  a  gift,  but 
that  he  shoi/ld  be  acquainted  with  the  full  measure  and 

extent 
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extent  of  the  gift.  In  the  next  place^  if  there  be  any  1883. 
pecaniary  transactions  between  the  employer  and  his  *  ^  .  ^ 
agents  in  respect  of  which  the  employer  may  consider  Wimchilsba 
himself  indebted  to  his  agents  it  is  of  absolute  necessity  gautt 
that  the  agent,  before  he  accepts  a  gift,  should  make 
his  principal  acquainted  with  the  state  of  the  accounts 
between  them;  because,  unless  he  does  this,  it  is  im« 
possible  for  the  employer  to  know  whether  he  is  making 
a  gift  or  a  payment;  still  less  can  he  know  to  what  ex- 
tent a  sum  handed  over  to  the  agent  is  a  gift  or  a  pay- 
ment. Where  an  employer  makes  a  present  to  his 
agent,  he  does  so,  not  by  way  of  payment,  but  in  testi- 
mony of  gratitude  for  services  performed ;  and  how  is 
it  possible  that  he  can  know  the  extent  of  his  debt  of 
gratitude,  unless  the  agent  has  rendered  to  him  an 
account  of  all  the  pecuniary  transactions  between  them? 
The  agent  may,  in  a  series  of  years,  during  which  no 
account  has  been  rendered,  have  been  appropriating 
to  himself  monies  belonging  to  his  principal,  and  taking 
credit  for  advances,  when  he  has,  in  reality,  been  de- 
frauding his  employer.  It  is  not  upon  the  party  who 
disputes  the  gift  to  shew  that  the  bounty  has  been  im- 
properly obtained ;  but  it  is  upon  the  party  who  stands 
in  the  relation  of  a  confidential  agent,  to  shew  that  the 
gift  has  been  properly  obtained.  The  principles  of  this 
Court,  which  apply  to  gifts  made  by  employers  to 
agents,  are  clearly  established  by  the  cases :  Huguenin 
v.  Baseley  (a),  Lord  SeUey  v.  Bhoades  (&),  GriffUhs  v. 
Robins  (c),  Pratt  v.  Barker  (d). 

Four  questions,  with   reference  to  these  principles, 
arise  upon  the  present  case.    First,  did  Nicol  inform 
these  Ladies  that  the  bond  he  presented  to  them  for  ex- 
ecution 

(a)  14  res.999.  {e)  5Madd.\9U 

lb)  a  Sim.  ^  Stu.  4 1.  {d)  1  Sim.  1 .  4  Bun.  507. 

T  4 
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1833.      ecution  was  a  gift  ?     Secondlji  if  he  did  so  inform  them« 
'n!  i  T  \  <}id  he  also  put  them  in  possession  of  all  the  conse- 
W1NCHIL8SA  quences  of  executing  that  instrument?     Thirdly,  had 
Gabs'ttt.    ^^^  before  he  received  the  gift,  rendered  to  them  an  ac- 
count of  the  monies  received  by  him  to  their  credit,  or 
lent  and  advanced  by  him  to  them  ?    Lastly,  was  there 
that  protection  thrown  around  them   by  their  agent, 
which  is  necessary  to  support  a  transaction  of  this  de* 
scription  ? 

As  to  the  first  of  these  points,  it  is  manifest,  if  Nicol 
is  to  be  believed,  that  he  could  not  have  explained 
to  the  Ladies,  that  the  bond  which  he  had  prepared  was 
a  gift,  for  he  himself  swears  that  part  of  the  consider- 
ation of  the  bond  was  money  lent  This  is  a  difficulty 
which  cannot  be  got  over,  except  at  the  expense  of 
NicoPs  credit  as  a  witness ;  but  suppose,  notwithstand- 
ing the  claimant's  oath  to  the  contrary,  that  it  was 
a  gift,  and  that  Nicol  so  explained  it  to  the  Ladies ; 
did  he  also  explain  to  them,  and  put  them  in  full 
possession  of  the  consequences  of  the  gift?  Did  he 
state  to  them  that  the  instrument  which  they  were  about 
to  sign,  would  render  them  liable  to  pay  him  600/.  at 
the  end  of  the  year,  and  the  same  sum  at  the  end  of 
every  year  during  their  lives,  if  they  should  be  unable, 
as  he  well  knew  them  to  be  unable,  to  pay  him  the  prin- 
cipal sum  of  10,000/.?  Unless  it  can  be  established, 
that  the  Ladies  were  fully  cognizant  of  the  nature  of  the 
instrument  which  Nicol  tendered  for  their  execution,  the 
gift  cannot  be  supported.  The  necessity  of  rendering  a 
previous  account  before  a  steward  or  agent  can  be  per- 
mitted to  receive  a  gift  from  his  principal,  is  a  condition 
which  was  clearly  not  complied  with  in  this  case ;  for 
Nicol  swears  that  he  never  kept  any  accounts,  and  that, 
though  he  transacted  the  pecuniary  a£fairs  of  these  Ladies 
for  many  years,  and  to  a  large  amount^  he  never  kept 

any 
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any  vouchers.    And  as  to  the  protection  which  the  Court       18S8. 
requires  to  be  thrown  around  the  donor  in  order  to  give    1,     -   "1  '- 
validity  to  a  gift  of  this  description,  so  far  was  such  pro-    Winchilsba 
tecUon  from  having  been  afforded  to  these  Ladies,  that     o    %  r 
it  is  admitted  they  had  no  professional  adviser,  and  that 
the  only  third  person  cognizant  of  the  transaction  was 
the  solicitor  of  the  claimant. 

Mr.  Ttnttey  and  Mr.  Wigram^  contrd. 

As  it  has  been  finally  determined,  that  the  bond  must  be 
taken  to  be  a  gift  made  by  the  Ladies  to  Nicol^  and  not  a 
bond  given  for  consideration,  the  case  falls  precisely  within 
the  distinction  taken  by  Lord  Eldon  in  Harris  v.  lyemeU' 
heere.  (a)  That  was  a  bill  to  set  aside  certain  leases  ob- 
tained by  an  agent  and  attorney  from  his  principal,  and 
Lord  Eldon,  though  he  directed  an  inquiry  with  respect 
to  one  of  the  leases  which  was  granted  upon  a  proposi- 
tion of  purchase,  dismissed  the  bill  as  to  the  rest,  which 
were  granted  out  of  the  bounty  of  the  employer,  observ- 
ing, that,  where  there  was  no  evidence  of  fraud  or  mis- 
representation to  impeach  a  gift  from  an  employer  to  his 
agent,  this  Court  had  no  jurisdiction  to  say  what  a 
prudent  or  delicate  consideration  might,  in  such  cases, 
suggest  There  is  nothing,  therefore,  in  the  mere  relation 
of  principal  and  agent  between  these  parties,  of  itself 
sufficient  to  invalidate  the  bond,  which,  since  the  last 
decision  in  the  House  of  Lords,  must  be  taken  to  be 
a  pure  gift.  The  Ladies  Ker  having  themselves  de- 
termined what  should  be  the  measure  of  their  bounty, 
this  Court  has  no  jurisdiction  to  set  aside  the  gift, 
because  it  may  possibly  have  been  an  improvident  act 
of  generosity.  The  difference  between  NicoPs  account 
of  the  consideration  for  which  the  bond  was  given  and 
the  finding  of  the  Master,  confirmed  as  that  finding  has 

been 

* 

(a)  isres.54. 
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18S8.       been  by  the  House  of  Lords,  is  rather  apparent  than 
*      -  '.  \    real.    Nkd  declared  on  his  oath  that  the  bond  was  not 
WiNCHiLWA    a  mere  bond  of  indemnity,  and  this  representation  was 
Q    ^'  believed  by  the  Master,  and  by  the  House  of  Lords. 

He  declared,  too,  that  the  bond  was  given  partly  in 
consideration  of  money  advanced  by  him;*  and  by 
this  declaration  he  probably  meant,  not  that  any  con- 
siderable portion  of  the  money  conditioned  to  be  paid 
was  actually  owing  to  him,  but  that  the  bond  was 
given  him  out  of  gratitude  for  the  pecuniary  advances 
which,  whether  satisfied  or  unsatisfied,  had,  at  different 
periods,  either  from  his  own  funds  or  through  his  in- 
strumentality, been  made  to  the  Ladies.  The  arguments 
founded  upon  the  Ladies  not  having  been  made  fully 
acquainted  with  the  legal  liabilities  to  which  they  ex- 
posed themselves  by  executing  this  instrument,  and 
upon  the  absence  of  a  third  person  to  protect  them  at 
the  time  of  its  execution,  have  no  force,  when  the  habits 
of  intimacy  and  friendship  which  subsisted  between 
the  parties  are  considered :  and,  even  if  there  had  been 
no  such  habits  of  intimacy  and  friendship,  Harris  y. 
Tremenheere  is  a  conclusive  authority  to  shew  that  the 
intervention  of  a  third  party  is  not  necessaiy  to  support 
a  gift  from  a  principal  to  his  agent.  Griffiths  y.  Robins 
was  a  case  of  which  the  circumstances  bore  no  resem- 
blance to  the  present;  the  party  by  whom  the  gift  was 
alleged  to  have  been  made  being  of  an  extremely  ad- 
vanced age,  blind,  and  incapable  of  understanding  the 
nature  of  the  instrument  which  she  was  induced  to 
execute.  Under  these  special  circumstances,  the  inter- 
vention of  a  third  indiiferent  person  was  held  to  be 
necessary  to  give  validity  to  the  gift;  but  to  say  that  no 
act  of  bounty  can  be  supported  without  the  intervention 
of  a  third  person,  is  a  proposition  which  is  not  consistent 
either  with  principle  or  with  the  authorities. 

Mr. 
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Mr.  Pembertonj  in  reply.  1833. 

The  Court  is  no  doubt  bound   by  the  decision  of    The  Earl  of 
the  House  of  Lords  to  consider  the  bond  as  a  gift,  ^^ 

although  that  decision  is  in  contradiction  to  the  oath  Gaksttt. 
of  the  party  claiming  the  benefit  of  the  bond ;  |)ut, 
admitting  the  bond  to  be  a  gift,  the  Court  is  not  pre- 
cluded from  considering^  for  the  purposes  of  this  ap* 
plication,  the  circumstances  under  which  the  gift  was 
made.  In  Harris  v.  Tremenheere  (a)  the  intention  of 
the  employer  to  give  a  benefit  by  the  grant  of  the 
leases,  in  respect  of  which  the  bill  was  dismissed,  was 
clear  beyond  all  doubt ;  but  where  there  was  a  doubt 
as  to  the  circumstances  under  which  a  beneficial  lease 
was  granted  by  the  employer  to  his  agent,  Lord 
Eldan  directed  inquiry.  Now  inquiry  is  all  that  is 
sought  by  the  present  application;  Harris  v.  Tre* 
menheere^  therefore,  is  an  authority  in  support  of  the 
petition,  which  prays  only  that  the  representative  of 
the  Ladies  Ker  may  not  be  shut  out  from  an  inves- 
tigation of  the  circumstances  under  which  a  gift  to  so 
large  an  amount  was  made.  Such  is  the  jealousy  with 
which  gifts  of  this  description  are  regarded  by  the 
Court,  that  it  has  been  said  to  be  almost  impossible  in 
the  course  of  the  connection  of  guardian  and  ward, 
attorney  and  client,  trustee  and  cestui  que  trusty  that  a 
transaction  should  stand,  purporting  to  be  bounty  for 
antecedent  duty ;  and  Lord  Eldoriy  in  applying  the  prin- 
ciple to  a  case  before  him,  speaks  with  approbation  of  the 
wisdom  and  sound  policy  on  which  it  was  founded.  (A) 

The  Master  of  the  Rolls. 

The  Master  has  found,  and  the  House  of  Lords  have 
confirmed  his  finding,  that  the  bond  for  12,000/.  was 
intended  by  the  two  ladies  as  a  gift  to  Mr.  NicoL 

The 

(a)  15  Vci,3A,  {b)  Hatch  v.  Hatch,  9  Ve».^^. 
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1833.  The  question  whether  the  bond  was  or  was  not  in- 

,1    P  "'  \   tended  as  a  gift  to  Mr.  Niad  was  not  in  issue  before  the 

WiNCHiusA   Master.     Mr.  Nicol  insisted  that  the  bond  was  given 

Garbttt      P*^''y  ^or  services  performed  by  him  for  the  two  Ladies, 

and  partly  for  monies  lent  and  advanced  by  him  to 

them. 

The  other  party  insisted,  before  the  Master,  that  the 
bond  was  intended  by  the  Ladies  Ker  as  an  indemnity 
or  counter-security  to  Mr.  Nicol  in  respect  of  a  bond  of 
even  date,  in  which  he  had  joined  as  a  surety  to  Messrs. 
Coutts  for  a  sum  of  1000/.  borrowed  by  the  Ladies,  and 
neither  party  did  or  could  address  to  the  Master  any 
observation  or  evidence  which  applied  to  the  validity 
of  the  bond,  considered  as  a  gift  to  Mr.  Nicol.  I  have 
already  declared  at  a  late  hearing,  that  the  finding  of 
the  Master  could  not,  under  the  circumstances,  bind 
the  interest  of  the  parties,  and  that  it  was  in  justice 
due  to  the  representative  of  the  Ladies  Ker  that  there 
should  be  afforded  to  him  an  opportunity  to  bring 
forward  his  objections  to  the  validity  of  the  bond, 
considered  as  a  gift  to  Mr.  Nicol.  It  is  equally  due 
to  Mr.  NicoFs  representative  that  an  opportunity  should 
be  afforded  to  him  to  support  the  bond  as  a  gift;  and 
it  appears  to  me,  therefore,  that  the  best  course  is  to 
give  the  representative  of  the  Ladies  Ker  liberty  to 
institute  a  suit  to  impeach  the  validity  of  the  bond  as  a 
gift,  and  in  the  mean  time  to  restrain  the  representative 
of  Mr.  Nicol  from  any  further  proceedings  in  Scotland 
in  respect  of  the  bond,  {a) 

» 

(a)  This  order  was  afterwards  reversed  by  the  House  of  Lords, 
upon  an  appeal  brought  by  Mr.  JS^icoTs  representative. 
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1889. 

LEITH  V.  IRVINE.  •^««. 

Feb. 
March. 

"DY  the  decree  in  this  cause  it  was,  among  other  a  mortgagee 

•■^  thinirst  directed  that  an  account  should  be  taken  in  powosion 

T  .     .  ^  ^  .     of  a  West 

between  the  parties  in  respect  of  a  mortgage  of  certam  jnn^  eitate 

sugar  plantations  in  the  island  of  Tobago^  called  the  J"  *^'  entitled 
Grafige  estates.     This  mortgage  had,  in  the  year  179S>  mortgagor 
become  vested  in  a  person  of  the  name  of  Charles  SJ!n  ^"^"" 
Irvine^  who  was  at'  the  same  time  let  into  the  possession  amountof  billg 
and  receipt  of  the  rents  and  profits  of  the  mortgaged  ^ue  of  the 
premises.    Subsequently,  his  brother  and  representative,  consignmenti, 
WaUer  Irvine^  and  upon  the  deatli  of  Walter  Irrdne^  the  and  insurance 

present  Defendants*  continued  to  receive  such  rents  and  of  supplies 

^  shipped  for 

profits  as  mortgagees  in  possession  down  till  a  very  the  use  of  the 
recent  period.     The  Plaintiffs,  who  were  entitled  to  the  ^^-^^ 
equity  of  redemption  of  the  mortgage,   took  a  great  precisely  the 
number  of  exceptions  to  the  report  respecting  the  ac-  as  a  mortgagee 

counts.    Those  exceptions,  together  with  certain  other  in  possession 

1         i_       .      t-.  r    J  1.  ofanestotein 

exceptions  taken  by  the  Defendants  the  mortgagees,  England. 

who  claimed  under  the  IrvineSf  were  argued  before  the         i?S^!!? 

Master  of  the  Rolls,  and  came  ultimately  before  the  expense  of  the 

Lord  Chancellor  upon  cross  petitions  of  appeal.  meat  ofsu^ 

estates  is  to 

The  questions  raised  upon  the  two  appeals,  after  a 

very  fiill  and  elaborate  discussion,  which  occupied  the 

Court  for  several  weeks,  were  all  finally  disposed  of  by 

His  Lordship's  judgment:  but  the  only  part  of  the 

decision  which  involved   any  general  principle,    and 

which  it  is  therefore  material  to  advert  to  here,  arose  on 

the  appeal  of  the  parties  who  represented  the  Iroines, 

and  who,  as  was  found  by  the  report,  had  stood  in  the 

situation  of  mortgagees  in  possession,  with  reference  to 

the  Grafige  estates. 

Upon 
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1 8SS.  Upon  the  taking  of  the  accounts  before  the  Master, 

a  claim  was  carried  in  on  behalf  of  the  mortgagees  to  a 
commission  of  a  half  per  cent,  (which  they  had  charged 
in  their  account  current),  on  the  amount  of  all  bills 
drawn  by  them  in  Tobago  in  favour  of  the  mortgagor, 
and  paid  by  them  in  London.  They  also  claimed  a 
commission  of  2\  per  cent  on  the  value  of  the  consign- 
ments of  produce  sold  by  them  in  England^  and  a  like 
commission  on  the  cost  of  the  supplies  which  they  had 
shipped  from  England  for  the  use  of  the  mortgaged 
estates.  They  further  claimed  a  half  per  cent  com- 
mission on  the  amount  of  the  sums  which  they  had  paid 
for  insuring  the  shipments  of  produce  homewards,  and 
of  stores  and  supplies  outwards ;  and,  lastly,  they  claimed 
the  sum  of  4808/.  as  the  amount  of  various  disburse- 
ments and  charges  made  and  incurred  by  them  for 
salaries  and  allowances  to  clerks  and  agents,  and  for  the 
expenses  of  books  and  statiouery  necessary  for  the  ma- 
nagement  and  sale  of  the  consignments  of  produce  at 
home,  and  for  the  shipping  of  the  stores  and  supplies  for 
the  use  of  the  Grange  estates.  The  Master  allowed  the 
first  of  these  claims,  and  disallowed  the  rest  One  of 
the  exceptions  taken  to  his  report  by  the  Plaintiffs  (being 
the  29th  in  number),  was  grounded  on  his  allowance 
of  the  half  per  cent*  commission  on  the  value  of  bills 
drawn  by  the  mortgagees  in  &vour  of  the  mortgagor, 
and  paid  by  them  in  Lofidan :  and  four  exceptions  filed 
by  the  Defendants,  being  the  first,  second,  third,  and 
fourth  of  their  exceptions  respectively,  referred  to  the 
other  three  charges  for  commission,  and  to  the  sums 
claimed  for  the  expenses  of  management  respectively, 
all  of  which  the  Master  had  disallowed. 

Upon  the  hearing  of  the  exceptions  at  the  Rolls  on 
the  10th  of  May  1831,  his  Honor  allowed  the  twenty-* 
ninth  exception  of  the  PlaintiiTs,  and  over-ruled  the  first 

three 
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tbree  exceptions  of  the  Defendants.  With  respect  to  18SS. 
the  fourth,  he  directed  that  the  Master  should  inquire^ 
and  state  whether  JValier  Irvine^  in  his  lifetime,  or  the 
Defendants,  his  representatives,  since  his  death,  had  in- 
curred any,  and  what,  additional  expense  either  in  the 
hire  of  a  counting  house,  or  in  the  salaries  of  clerks,  or 
otherwise,  by  reason  of  the  administration  of  the  estate 
in  EnglantL  And  the  Defendants'  petition  of  appeal  ap- 
plied solely  to  the  orders  made  by  the  Master  of  the 
Rolls  upon  those  five  exceptions. 

Upon  the  hearing  of  this  appeal  two  questions  were 
made :  first,  how  far  persons  standing  in  the  situation^ 
in  which  it  was  admitted  the  individuals  represented  by 
the  Defendants  had  stood,  of  mortgagees  in  possession 
of  JVesi  India  estates,  were  entitled  to  charge  oommissioa 
in  taking  the  mortgage  accounts;  and,  secondly,  to 
what  extent,  and  in  what  manner  they  ought  to  be  re- 
imbursed for  expenses  which  had  been  incurred  by  them 
in  England^  in  the  administration  of  such  mortgage 
estates. 

Mr.  Titmetfj  Mr.  PhiUimore^  and  Mr.  Duekoxnih^  for 
the  Appellants,  the  representatives  of  the  Irvines* 

Sir  Edward  Sugden^  Mr.  Burge^  and  Mr.  GarraUj  for 
the  Plaintiff,  in  support  of  the  decree. 

The  authorities  cited  and  relied  upon  on  both  sides 
are  all  fully  stated  and  discussed  in  the  Lord  Chancellor^i 
judgment. 


This  day  the  Lord  Chancellor,  ader  delivering  at    Marek  sou 
great  length  a  judgment  disposing  of  the  various  ques- 
tions 
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1853.        lions  which  had  been  raised  upon  the  appeal  of  the 
Lbith        Plaiutiflfe,  proceeded  as  follows :  — 


Iayiiie. 


We  now  come  in  the  last  place  to  the  appeal  of  the 
Defendants*  That  appeal  brings  before  the  Court  three 
exceptions  which  the  Defendants  had  taken  to  parts  of 
the  report,  and  which  the  Master  of  the  Rolls  over- 
ruled, a  fourth  exception,  of  an  alternative  nature^  on 
which  his  Honor  made  an  order,  referring  the  matter 
back  to  the  Master  with  what  the  appellants  complain 
of  as  an  insufficient  instruction,  and,  lastly,  an  order 
allowing  the  twenty-ninth  of  the  Plaintifi'  exceptions. 
All  these  matters  comprised  in  the  appeal  of  the  De- 
fendants, relate  exclusively  to  two  points ;  first,  to  the 
right  of  Irvine  to  commission  during  the  time  he  was 
mortgagee  in  possession;  (the  commission  referred  to 
in  the  twenty-ninth  exception  of  the  Plaintifis  is  on  bills 
drawn;  in  the  Defendants'  three  exceptions,  it  is  on 
consignments,  supplies,  and  insurances,  severally);  se- 
condly, to  his  right,  should  such  commission  be  disal- 
lowed, to  compensation  for  the  necessary  expenses  of 
managing  the  concerns  of  the  estate  in  England^  upon  a 
more  liberal  principle  than  the  Master  of  the  Rolls  has 
sanctioned ;  his  Honor  having  considered  the  just  mea- 
sure of  compensation  to  be  the  cost  actually  incurred  by 
Lvine  in  consequence  of  the  Grange  estates  being  added 
to  his  other  mercantile  concerns. 

The  importance  of  this  subject,  with  reference  both  to 
the  sums  of  money  at  stake  and  to  the  principles  of  law 
involved  in  the  decision,  demands  certainly  the  best 
attention  of  the  Court;  but  I  cannot  say  that  I  consider 
the  question  as  incumbered  with  any  great  difficulty,  or 
beset  with  much  doubt. 


If 


ISTINB. 
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If,  indeed,  the  law  had  stood  now  as  it  was  under-        18SS. 
stood  to  stand,  perhaps  twenty,  certainly  thirty  years     ^^ 
ago,  with  respect  to  the  validity  of  a  stipulation  for  con-  v. 

signments  with  the  commission,  in  the  case  of  West 
India  loans,  there  could  have  been  no  doubt  at  all 
upon  the  present  question.  For  it  was  then  assumed  as 
clear  that  no  mortgagee  or  other  lender  could  stipulate 
for  any  collateral  advantage.  In  ScM  v.  Bresi  (a),  the 
Court  of  King's  Bench  took  this  for  granted  in  the  case 
of  a  stipulation  for  a  receivership  of  the  rents  and  profits 
of  mortgaged  premises  in  this  country ;  and  in  Chambers 
V.  Goldwin  (5),  Lord  Eldan  applied  the  same  rule  in 
terms  to  a  West  India  mortgage.  At  that  time  (1804), 
no  one  seems  ever  to  have  supposed  that  a  lender  of 
money  could  in  any  way  stipulate  for  a  greater  benefit  of 
any  kind,  under  whatsoever  device  or  disguise,  than  the 
rate  of  interest  allowed  by  law.  The  language  of  Lord 
Bedesdale  in  several  well  known  cases,  most  of  them 
turning  on  covenants  for  new  leases,  as  connected  with 
loans  of  money  by  the  covenantor,  is  all  to  the  same 
effect :  Braame  v.  O^Dea{c\  Drew  v.  Power  (d),  and  Gub^ 
bins  V.  Creed,  {e)  Nor,  so  far  as  I  know,  was  any  allu« 
sion  ever  made  at  that  period,  in  any  of  the  courts  on 
either  side  of  the  Hall,  to  the  case  of  West  India  con- 
signees, as  affording  an  exception  to  the  rule.  It  should 
seem,  however,  that,  all  the  while,  a  perfectly  different 
understanding  prevailed  amongst  West  India  planters 
and  merchants,  and  was  acted  upon  by  them.  They 
considered  that  lending  money  upon  the  security  of  an 
estate  at  6  per  cent,  interest,  with  the  condition  over 
and  above  of  receiving  the  consignments  and  send- 
uig  the  supplies,  and  charging  an  ample  commission 
apon  both,  was  neither  usury  nor  tending  to  usury; 

although 

(a)  2  T.  R.  ass.  {d)  1  Sch.  ^  Lef.  182. 

\h)  9  F<rt.  254.  [c)  2  Sch.  4*  Lef.  214. 

(c)  1  Sch,  ^  Lef.nS. 

Vol.  I.  U 
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18dd«  allbough  it  was  well  known  that  a  nrach  less  eommisaion 
would  have  been  sufficient  to  recompeose  the  merohant 
coBsigse^  as  amJk^  for  all  the  trouble  which  the  moaage- 
meiit  of  the  concerns  gave  him.  The  commission  is^  I 
believe,  charged  upon  the  whole  consignments,  in« 
diiding  the  duty,  and  that  nearly  doubles  the  amount 
of  the  charge.  This  practice  had  apparently  become 
luuveraal  and  of  long  standing,  before  the  attention  of 
the  courts  happened  to  be  directed  towards  it;  and  it 
ceitainly  was  well  established  at  the  period  of  the  de- 
cisions to  which  I  have  referred* 

The  increasing  embarrassments  of  colonial  prqprietora 
were  not  likely  to  narrow  a  practice  which  manifestly 
had  its  origin  in  their  difficulties;  founded  as  it  was 
upon  the  reluctance  of  capitalists  to  advance  naonej 
upon  Wes^  India  property  without  obtaining  at  once  the 
enhancement  of  their  security,  and  the  increase  of  yearly 
ficofits  which  the  consignments  gave; — I  say  both  the 
one  and  the  other  plainly  formed  the  inducement,  without 
which  the  extraordinary  risk  would  not  have  been  en- 
countered. For  the  control  over  the  annual  produce  only 
improved  the  security  as  to  the  interest;  which,  even  at 
6  per  cent, — for  many  years  not  a  much  higher  rate  than 
the  funds  afforded  in  this  country, — would  certainly 
«ever  have  tempted  them  to  plunge  into  the  haaards  of 
Wes^  India  speculation.  All  the  while,  however,  that 
the  practice  was  becoming  both  general  and  inveterate^ 
the  Courts  were  treating  the  law  as  clearly  against  it, 
and  shutting  their  eyes  to  the  evasion ;  insomuch,  that 
ia  Forrest  v.  Elwes  (a),  which  was  decided  so  late  as  the 
year  1816,  Lord  Eldon  plainly  proceeded  upon  the 
same  view  of  the  subject  which  had  dictated  his  remarks 
in  Chambers  Y,  GMwin^  twelve  years  before;  considering 

all 
(a)  8  Met.  68. 
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all  stipulations  for  collateral  advantages  as  usuriou««        lBS3f 
and  all  stipulations  for,  a  collateral  matter  which  inight 
by  possibility  lead  to  a  benefit}  though  not  in  them- 
selves usariousi  yet  ill^gali  as  tending  to  usury* 

It  is  worthy  of  observation,  that  about  this  time  a 
struggle  upon  another  branch  of  the  same  question  took 
place,  partly  in  this  Court,  but  chiefly  on  the  other  side 
of  the  Hall  (a);  the  question  having  been  delivered  over 
to  the  Court  of  King's  Bench,  by  directing  an  action  to 
be  brought*  A  commission,  most  suspicious  from  its 
amount,  and  under  circumstances  yet  more  pregnant  with 
suspicion,  had  been  bargained  for  and  chained  by  a 
banking-bouse  which  failed,  against  two  branches  of 
a  trading  company,  or  rather  against  the  same  conh> 
pany  trading  in  two  places,  and  under  two  titles.  A 
special  jury,  to  whom  the  question  of  fact  was  left  by  the 
Lord  Chief  Justice,  found  it  to  be  only  commission,  and 
disconnected  the  gains  of  it  with  the  advancement  of 
the  money  in  discounting,  contrary  to  the  strongly  in- 
timated opinion  of  the  learned  judge ;  and  the  Court  of 
King's  Bench,  after  much  consideration,  and,  I  will 
add,  hesitation,  refused  a  new  trial,  on  the  ground  that 
the  facts  bad  been  left  to  the  jury,  and  that  there  was 
some  conflict  of  evidence  on  which  they  might  be  right 
in  deciding  against  the  opinion  of  the  judge.  I  may  be 
permitted  to  add,  that  the  prevailing  belief  of  West- 
minster Hall  in  those  days  was,  that  the  Court  felt  how 
vain  it  would  be  to  direct  a  second  trial,  being  satisfied 
that  the  special  jury  would  all  have  persisted  in  finding 
the  like  verdict:  Sir  Vicary  GibbSf  indeed,  once  observed, 
that  he  might  persuade  a  Gmldhall  jury  that  certain  facts, 
respecting  commission,  were  felony,  but  assuredly  not 

that  they  were  usury.     I  have  referred  to  Carsiairs  v. 

Stein 

(a)  Caritairs  v.  Stein,  ^M.4r  S.  193. 

U  2 
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18SS.  Stein  for  the  sake  of  the  inference  which  it  suggests, 
that,  had  this  Court  sent  an  issue,  or  directed  an  ac^on 
at  that  time  to  try  the  question  of  West  India  commis- 
sion, there  can  be  no  doubt  whatever  of  the  result.  The 
jury,  against  the  judge's  opinion,  would  have  found  the 
commission,  as  they  did  in  that  case,  to  be  a  mere  com- 
pensation for  trouble,  and  the  verdict  would  not  have 
been  disturbed. 

Such  are  the  unavoidable  consequences  of  a  law 
founded  upon  principles  like  those  of  the  usury  laws,  or 
of  any  law  being  continued  very  long  after  it  has  ceased 
to  be  applicable  to  the  circumstances  and  transactions 
of  the  community  which  it  was  intended  to  regulate. 
But  the  fit  and  the  safe  mode  of  dealing  with  such  a  case 
is  to  alter  the  law,  and  not  to  maintain  it  upon  the 
statute-book,  departing  from  it  in  judicial  decision. 

The  Courts  feel  the  severe  pressure  of  the  rule,  and, 
from  motives  of  tenderness  towards  the  interests  which 
the  rule  damnifies,  they  make  exceptions  in  applying  it, 
so  as  really  to  alter,  if  not  to  abrogate  it.  No  one  who 
reads  Carstairs  v.  Stein  can  doubt  that  in  June  1815, 
the  law,  as  laid  down  by  court  and  jury  together,  enabled 
a  discounter  of  bills  to  stipulate  for  a  larger  commission 
than  was  before  held  safe.  Nor  can  any  man  who 
reads  Bunbun/  and  Winter  (a)  doubt  that  the  right  of 
West  India  consignees  was  then,  for  the  first  time, 
placed  judicially  upon  the  same  ground  which  it  had 
occupied  practically  for  a  quarter  of  a  century,  —  was 
then  first  recognised  as  having  become  an  exception,  and 
a  most  important  one,  to  the  rules  which  had  formerly, 
without  any  such  exception,  guided  the  Courts  in  dealing 
with  this  subject 

But, 
(a)  1  Jac.  4r  f^-  9SS, 
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Bat,  admitting  that  the  law  may  have  thus  silently  1833. 
been  changed  at  a  time  which  we  cannot  fix,  and  by 
steps  which  we  cannot  trace,  as  to  mortgagees  out  of 
possession,  does  it  follow,  that,  therefore,  we  are  now, 
for  the  first  time,  at  this  known  period,  and  by  this 
well-defined  transition,  to  extend  the  same  change  to 
the  case^  materially,  at  least  sufficiendy  distinguishable^ 
of  mortgagee  in  possession  ? 

The  argument  seems  to  amount  to  this: — It  is  ad- 
mitted, on  all  hands,  that  the  mortgagee  in  possession 
of  an  English  estate  cannot  charge  commission  in  any 
way ;  no  more  can  the  mortgagee  of  such  an  estate  out 
of  possession*  But  it  has  lately  been  held,  that  a  mort- 
gagee of  a  JF'est  India  estate  out  of  possession  may 
charge  commission ;  then  why  not  also  mortgagee  in 
possession?  or,  which  is  the  same  argument  in  an- 
other form,  the  Court,  at  the  time  when  it  held  that 
mortgagee  in  possession  generally  could  not  so  charge, 
held,  that  the  West  India  mortgagee  out  of  possession 
was  in  the  same  predicament.  Had  the  Court  then 
supposed  that  the  latter  was  entitled  to  charge,  it  never 
would  have  decided  against  the  former.  This  is  the 
sum  and  substance  of  the  argument. 

I  own  that  I  do  not  feel  the  force  of  this  reasoning  to 
be  conclusive;  admitting,  as  I  am  obliged  to  do,  that  it  in- 
terposes some  difficulty,  and  that  the  variation  which  has 
taken  place  in  the  opinions  of  the  Court  respecting  West 
India  commission,  owing  to  the  unsuitableness  of  the 
law  to  the  circumstances  of  the  country,  is  calculated  to 
cast  some  doubt  upon  the  question.  There  are  dif- 
ferences in  the  situation  of  the  two  kinds  of  mortgagees 
sufficient  to  support  a  different  rule  in  their  several 
cases,  as  long  as  the  law  remains  unaltered^  and  the 
cases  laying  down  the  rule,  in  a  clear  and  peremptory 

U  3  manner. 
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ttl&nner,  remain  unimpeached.  For  the  reasons  t  (rave 
partly  given,  and  am  in  part  yet  to  give,  I  shall  decline 
being  the  first  to  overrule  them,  the  first  at  least  in  this 
Coort 


It  never  has  been  doubted  that  a  mortgagee  in  pos^ 
session  is  precluded  from  deriving  any  profit  by  chai^ng 
for  his  trouble,  though  his  services  may  have  benefited 
the  estate :  nay,  although,  had  he  not  rendered  them, 
the  services  of  another  would  have  been  required,  and 
would  have  cost  the  estate  as  much.  Lord  Keeper  North 
laid  down  this  principle  clearly  in  Bonitkoti  v.  Hoch- 
more{a)y  and  Lord  Hardwkkt  afterwards  said,  in  French 
V.  Baron  (&),  that  an  agreement  between  mortgagor  and 
mortgagee  that  the  latter  should  have  an  allowance  aa 
receiver,  would  not  be  carried  into  execution  by  the 
Courts  The  same  learned  Judge,  in  Godfrey  v»  Watson  {c\ 
distinctly  stated  the  rule  of  the  Court  to  be,  that  where 
a  receiver  or  bailifi*  was  required,  the  mortgagee  in  pos^ 
session  might  employ  htm,  and  debit  the  estate  with 
what  was  necessary  to  pay  him,  but  could  not  credit 
himself  with  such  payments  for  his  own  trouble  if  he 
chose  to  do  the  business  himself.  This  has  been  at 
other  times  expressed  by  saying  that  the  mortgagee  in 
possession  is  a  bailifi*  without  a  salary,  accountable  to 
the  mortgagor,  but  not  paid  by  him:  Davis y.  Bendy {d)^ 
QuarreU  v.  Beckfbrd  (e) ;  and  the  same  expression,  I  am 
confident,  is  reported  in  one  of  the  old  cases,  although 
I  have  not  been  able  to  turn  to  it 


If  the  only  ground  of  this  doctrine  were,  that  the 
allowance  of  such  stipulations  or  of  such  charges  opened 
a  door  to  usury,  the  argument  would  be  much  stronger 

for 


(a)  1  Veru.  316. 
[h)  3ifMr.l20. 
(r)  ^Atk,S\S. 


(d)  5Mad.no, 
{e)  1  Mad.  869. 
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for  extending  to  the  case  of  mortgagee  in  possession  1833. 
the  exception  which  has  been  made  in  favour  of  JVesi 
India  mortgages.  But  there  is  another  ground;  the 
mortgagee,  by  taking  possession,  changes  the  relation  Iafhib. 
in  which  he  stands  to  the  estate;  he  beooines  quan 
owner.  He  b  in  some  sort  likened  to  a  trustee;  not 
that  he  can  with  any  correctness  of  speech  be  called  a 
trustee.  The  distinction  is  well  and  forcibly  expounded 
in  Cholmandeley  v.  Clinton  {a)^  by  Sir  Tkomas  Plumer  in 
his  able  and  elaborate  judgment,  and  his  Honor's  expo* 
sit;  na  is  adopted  generally  by  Lord  J^don  in  moring  the 
affirmance  of  the  judgment,  {b)  In  troth,  till  the  debt  is 
paid  off,  the  mortgagee  in  possession  cannot  be  eon«« 
sidered  at  all  as  a  trustee.  Nevertheless,  all  the  8»« 
thorities  place  him  in  the  same  predicament  with  a 
trustee  as  far  as  incapacity  to  charge  for  trouble  is  oon<« 
cemed.  Thus  Lord  Keeper  Norths  in  the  case  referred 
to  (c),  observes,  ^^  Where  mortgagees  or  trustees  manage 
the  estate  themselves,  there  b  no  allowance  to  be  made 
them  for  their  care  or  pains:''  and  Lord  Eldon  was  so 
much  impressed  with  the  similarity  of  their  situations  in 
some  respects,  that  both  in  Chambers  v.  Goldwin  (d),  and 
Cholmonddey  v.  Clinton  {e\  while  he  refers  to  that  re*- 
sembbmce^  he  seems  hardly  to  think  himself  safe  in  con- 
sidering them  to  be  difierent.  In  the  former  case  he 
speaks  of  *'  the  trust,  if  it  is  a  trust;"  and  in  the  latter 
he  more  than  once  says,  '^  not  stricdy  a  trustee,"  and 
contrasts  a  mortgagee  with  what  he  terms  '^  a  strict 
trustee." 

A  mortgagee  may  be,  either  before  default^  tenant  in 
mortgage^  or  after  default  and  before  possession,  in 

which 

(a)  2  Joe.  4"  W,  182.  (rf)  9  Vei.  271. 

(5)  Ibid.  190.  (e)  2  Jsc.f  W.  190. 

(c)  Bomilum  y.  Hodnttore, 
\  Fem.5l6, 

U  4 
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1833.  which  state  he  is,  as  regards  our  present  purpose,  a  mere 
creditor  having  a  lien  upon  the  estate,  and  being  entitled 
to  take  possession ;  or  he  may  be,  after  possession  and 
before  payment  of  his  debt,  in  which  state  he  is  a  quasi 
owner,  and  is  holding  the  estate  for  his  own  purpose  of 
working  out  his  own  satisfaction ;  or  he  may  be  in,  after 
payment  of  the  debt,  and  then  he  is  a  mere  trustee. 

When  the  creditor  has  reached  the  third  stage,  that 
of  having  taken  possession  of  his  mortgage,  he  aban- 
dons the  position  he  before  held,  of  a  mere  creditor 
having  a  lien   upon   the  estate  for  his  principal  and 
interest,  and  having  a  right  at  any  time  better  to  secure 
his  satisfaction,  by  putting  himself  in  his  debtor's  shoes. 
So  long  as  he  stood  thus,  there  was  nothing  incon- 
sistent in  his(  being  employed  for  a  certain  reward  in 
the  management  of  the  estate,   and  provided  he  did 
not  make  that  employment  a  condition  of  forbearing 
the  demand  of  his  debt,  there  was  nothing  to  prevent 
him  from  taking  that  reward.     But  when  once  he  takes 
possession,  he  assumes  a  difierent  character;  all  he  does 
is  for  himself,  and  he  is  not  at  liberty  to  charge  the  mort- 
gagor, whom  he  has  ousted,  with  the  trouble  which  he 
takes  on  his  own  account     Such  a  proceeding  would  be 
like  making  a  charge  against  himself;  it  would  open  a 
door  to  imposition,  and  even  oppression ;  the  owner  would 
have  no  security  against  over-charges  on  the  part  of  the 
possessor,  who  is  not  a  trustee  for  the  owner  in  the 
ordinary  sense  of  the  term,  but  is  placed  in  the  situation 
of  having  the  owner's  interest  of  necessity  very  much 
confided  to  his  care.     The  owner  must  needs  rely  upon 
the  mortgagee  in  possession,  because  he  has  no  right  to 
interfere  with  the  operations  of  the  latter,  unless  some 
act  be  committed  which  calls  for  the  interference  of  the 
Court    As  long  as  the  necessity  for  employing  a  person 
as  bailiff,  receiver,  or  consignee  is  plainly  substantiated ; 
andy  further,  as  long  as  the  person  so  employed  is  an 

individual 
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individiial  distinct  from  the  mortgagee  who  retains  and  1835. 
pays  hiro,  so  long  there  is  some  check  upon  imposition ; 
and  the  mortgagor,  at  whose  expense  this  is  done,  may 
be  considered  as  tolerably  safe.  Bat  were  the  mort- 
gagee, in  his  almost  uncontrolled  management^  to  have 
the  power,  as  it  were,  of  hiring  himself,  the  check,  such 
as  it Js,  would  be  entirely  removed. 

This,  or  something  like  this,  I  take  to  be  the  found- 
ation of  the  rule,  independently  of  the  point  of  usury, 
or  tendency  to  usury.      If,  however,  the  rule  rested 
upon  that  ground  alone,  the  authorities  are  so  precise 
that  I  should  not  feel  myself  justified   in   extending 
the  exception   made  in  the  case  of  fVesi  India  con- 
signees,  beyond   the  point   to   which   it  has  already 
been  carried,   and  which  stops  short  of  the  case  of 
mortgagee    in    possession.      For    if  a   rule   has  once 
been  laid  down  or  recognised,  whether  by  the  known 
doctrines  of  the  common  law,  or  by  express  enact- 
ments of  statute,  or  even   by  the  current  of  judicial 
decisions  interpreting  or  applying  statutory  provisions, 
a  manifest  and  admitted  exception  to  that  rule  intro- 
duced by  later  decisions  must,  I  think,  be  construed 
strictly,  and  is  not  to  be  extended  merely  upon  the 
ground   that  the  same  reason  which  led  to  the  old 
exception  may  justify  the  new ;  or,  in  other  words,  upon 
the  ground  that  they  who  thought  fit  to  introduce  the 
one  might  probably  have  also  introduced  the  other,  had 
the  occasion   presented    itself.     This  is  the  kind   of 
argument  which  must  here  be  relied  upon  in  support  of 
the  claim  of  the  mortgagees. 

It  cannot  be  pretended,  that  any  case  has  occurred  in 
which  the  mortgagee  in  possession  of  fVeU  India  estates, 
any  more  than  of  other  estates,  has  been  allowed  to  sti- 
pulate for  commission.     But  because  the  mortgagee  out 

of 
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laSS.  of  possemon  cf  Wesi  India  esUtes  has  been  allowed  to 
stipiihte  for  conwiission,  which  anodier  mortgagee  can* 
not  lawfully  do  (assiuning  that  usury  or  tendency  to 
uBiiry  is  the  only  reason  i^nst  audi  a  chaif^e  in  the 
case  of  both  classes  of  mortgagees),  it  is  said  that  those 
who  allowed  the  exception  in  fevour  of  a  WeU  India 
mortgagee  out  of  possession  ought  also  to  have  allowed 
it  in  favour  of  a  West  India  mortgagee  in  possession, 
because  the  same  argument  applies  equally  to  both. 

But  this  IB  a  dangerous  manner  of  reasoning,  and 
one  which  is  to  be  discouraged,  as  shaking  rules  and 
setting  principles  loose ;  although  it  roust  be  admitted 
that  courts  of  justice  always  expose  themselves  to  the 
risk  of  having  suoh  reasoning  used  in  extension  of 
their  decisions  when  those  courts  deviate  from  their 
proper  office  of  applying  the  law,  and  choose  to  ex- 
tend, and  to  mould  the  law,  and,  in  truth,  to  make 
it  There  is  no  necessity  for  resting  the  decision  which 
I  am  here  giving  upon  this  ground,  because  the  prin«- 
ciples  applicable  to  the  two  situations  of  the  mortgagee 
tune  not  the  same;  but  if  they  were,  and  if  the  rule  which 
has  been  applied  to  botli  were  admitted  to  rest  upon  the 
same  consideration, -^usury  or  tendency  to  usury,*-*I 
should  not,  upon  that  argument  alone,  stretch  the  ex- 
cepttonr'^he  avowed  exception-**«o  wide  as  to  cover  the 
case  which,  as  yet,  it  has  never  in  any  decision  of  this 
Court  been  permitted  to  include. 

I  have  referred  already  to  the  decisions  and  the  dicta 
respecting  mortgagees  in  possession  generally.  Touch- 
ing those  of  West  India  estates,  it  is  sufficient  to  observe, 
that  prior  to  the  case  of  Bunbury  v.  Winier{a\  there  is 
not  to  be  found  in  the  books  any  trace  of  an  exception 
in  iavour  of  mortgagees  out  of  possession ;  and  to  them 

alone 

(a)  I  Joe.  4-  W^5tS5. 
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alone  lh«  didum  in  Umt  can  applks.      CAambirs  t«     ^  1883* 

GoUmn(fl)f  ai  ihe  Rollsy  and  yet  more  distiactly  in 

this  Court  (6),  is  a  direct  authority  upon  the  question  at 

bar ;  and  there  is  no  feroe  or  validity  in  the  argument 

tbati  because  what  fell  from  Lord  Eidonf  in  1804»  shews 

that  his  Lordship  would  then  bare  meted  to  aaortgageaa 

oat  of  possession  a  diflerent  measure  from  that  which 

he  was  disposed  to  give  them  sixteen  yeaiv  aflenrards 

in  Bmiiury  v.  Winter^  what  he  did  determine  respecting 

mortgagees  in  possession  at  the  former  period  musty 

therefore,  go  for  nothing.     The  fact  of  die  actual  d»* 

cision  remains,  and  the  answer  is  altogether  matter  of 

speculation. 

But  a  doubt  has  been  raised  upon  this  case  of  Ckank* 
ben  V.  Goldwin^  founded  on  the  report  of  it  in  its  earlier 
stagey  at  the  Rolls.  Over  one  part  of  Lord  Ahavletf^ 
judgment  there  bangs  a  little  obscurity,  where  be  gives 
as  a  reason  for  approving  of  the  prohibition  (in  the 
Jamaica  act)  against  mortgagees  in  possession  charging 
commission,  other  than  what  they  pay  out  of  pocket  to 
the  factors,  that  ^  every  one  who  attends  the  Coclq^it 
must  know  the  great  advantage  that  results  from  the 
possession  taken  under  a  mortgage  of  a  West  India 
estate,  having  the  consignments,"  &c.  It  is  argued^ 
that  the  advantage  to  which  Lord  ALvanUy  here  refers, 
as  the  reason  for  excluding  the  mortgagee  from  **  corn* 
mission  for  management  and  transactions,"  is  the  com- 
mission on  consignments.  I  do  not,  however,  think 
that  this  is  the  fair  construction,  or  one  consistent 
with  what  Lord  Mvanley  says,  either  in  that  or  in  the 
subsequent  passage  (c),  where  he  lays  it  down  broadly 
that  no  commission  whatever  should  be  charged  by 
Gotdwifif  except  so  much  as  he  paid  to  others.    And 

certainly 

(a)  5  Vet.  834.  (3)  9  Veu  254.  (c)  S  Fes.  S58. 
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certainly  Lord  Eldon^  when  the  case  afterwards  came 
into  this  Court,  took  the  same  view  of  the  matter. 

The  other  case  of  a  West  India  mortgage  which  has 
been  cited,  Cox  v.  Ckampneys  (a),  bears  quite  as  much 
against  as  for  the  ai^ument  it  was  used  to  support ;  and 
then  there  only  remains  the  decision  at  the  Cockpit  in 
Seyers  v.  Whitfield  {b).  To  this  the  greatest  respect  is 
justly  due ;  and  it  would  be  a  regulating  judgment,  if 
the  report  did  not  shew  that  the  difference  in  the  situa- 
tion of  mortgagee  in  possession,  on  which  the  whole  of 
the  present  question  hinges,  had  never  been  taken  into 
consideration,  and  that  the  point  was  supposed  to  have 
been  determined  in  this  Court  by  decisions  which  really 
were  either  never  made,  or  went  upon  different  grounds. 

The  long  and  various  litigation  in  Ftdler  v.  Willis  (c), 
which  occupied  so  much  attention,  both  here  and  at  the 

Rolls, 


{a)  Joe,  576. 

(b)  1  Knapp^  P.  C.  Ctuei,  135. 

(c)  Fuller  V.  WiUit  was  the  case 
of  a  bill  filed  for  the  purpose  of 
setting  aside  the  decree,  and 
opening  the  mortgage  accounts 
in  a  suit  in  the  Court  of 
Chancery  in  Jamaica^  on  the 
ground  of  fraud  in  the  conduct 
of  that  suit.  The  accounts  had 
been  taken  on  the  principle  of 
considering  Messrs.  Willu  and 
Waterhaute  as  mortgagees  and 
consignees  merely,  and  not  as 
mortgagees  in  possession;  and 
with  a  view  to  impeach  the 
correctness  of  the  proceedings 
in  that  respect,  it  became  ma- 
terial to  shew  that  a  person  of 
the  name  of  Queenkorough,  who 
had  managed  the  mortgaged 
estates  for  many  years,  had  been 


in  possession  of  them,  not  on 
behalf  of  the  owner,  Mr.  FuUer^ 
but  on  the  behalf  and  as  the 
agent  of  WiUis  and  Waterhoute, 
the  mortgagees.  The  judgment 
of  Lord  BroughamC.  (20th  June 
1851)  reversing  the  decision  at 
the  Rolls,  and  refusing  to  opeD 
the  accounts,  went  eventually  on 
the  ground,  that  whatever  irre- 
gularities or  mistakes  might  have 
beeD  committed  in  the  course  of 
the  foreign  suit,  the  allegations 
of  fraud  were  not  established  in 
evidence  5  and  that  the  Court  of 
Chancery  in  England  had  no 
jurisdiction  as  a  court  of  appeal, 
to  review  the  decrees  of  the 
Court  of  Chancery  in  Jamaica^ 
merely  because  they  had  pro- 
ceeded on  ignorance  of  fisicts  or 
error  of  law. 


ImviMZ. 
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Rollsi  for  several  years,  and  under  a  succession  of  1898. 
Judges,  appears  very  material  to  be  considered*  It  is 
true  that  the  present  question  was  not  there  distinctly 
raised  and  decided ;  but  it  is  equally  true  that  the  great 
ground  of  contention  between  the  parties  —  the  main  in- 
ducement on  the  one  side  to  establish,  and  on  the  other 
to  resist,  the  proposition  that  Willis  and  Waterhouse 
were  in  possession  of  the  estates,  —  would  have  been 
nearly,  if  not  altogether  destroyed,  had  not  the  pos- 
session been  understood  to  defeat  all  right  to  commis- 
sion. It  was  assumed,  on  all  hands,  that  the  being  or 
not  being  in  possession  was  decisive  or  destructive  of 
the  right  to  charge  commission.  It  must  not  be  for- 
gotten, that  besides  the  two  full  hearings  before  difierent 
Masters  of  the  Rolls,  each  of  whom  pronounced  an 
elaborate  judgment,  and  the  argument  before  a  third, 
who  did  not  decide,  there  were  two  arguments  yet 
more  full  and  elaborate  in  this  Court,  and  that,  what- 
ever doubt  may  exist  as  to  the  ground  taken  on  either 
side  below,  the  materiality  of  the  question  as  to  com- 
mission, was  distinctly  known  and  felt  long  before  the 
cause  came  here.  Yet  all  proceeded  upon  the  assump- 
tion, that  if  Willis  and  Waterhomey  the  mortgagees, 
were  in  possession,  commission  could  not  be  charged. 

It  is  said  that  the  practice  in  the  West  India  trade  is 
for  all  mortgagees  to  charge  such  commission,  whether 
they  are  in  possession  or  not.  The  inquiries  which  I  have 
made  shew  that  the  instances  of  mortgagees  taking  pos- 
session are  so  few,  as  hardly  to  furnish  any  thing  like 
evidence  of  what  can  be  called  a  usage.  Nevertheless, 
I  must  add,  that  of  the  very  few  instances  where 
possession  has  been  taken,  nearly  all  (there  are  some 
exceptions)  have  been  cases  of  commission  charged  and 
allowed  by  the  planter,  who,  it  must  be  observed,  is 
generally  a  person  more  or  less  in  the  power  of  his 
creditor  consignee. 

It 
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18S8.  It  is  DP  part  the  duty  of  thU  Court  to  (Jter  the  law, 

90  80  to  accommodate  it  to  the  varying  circum^taocet  of 
society :  and  that  is  law  to  me  which  I  find  established 
by  those  who  have  gone  before  m%  whether  by  the 
legislature^  or  by  my  predecessors  in  whose  ti»4  the 
principles  of  the  Court  haye  been  reduced  to  a  systam^ 

If  the  lawgiver  has  forbidden  certain  thiRgs  as  being 
usury  (I  am  speaking  of  this  casa  in  one  of  its  aspects 
only)^  or  if  the  Court  has  forbidden  other  things  as 
leading  to  usury,  and  tending  to  defeat  the  lawgiver's 
purpose^  both  may  be  wrong;  the  one  in  framing 
unwise  rules,  the  other  in  overstepping  the  bounds  of  its 
duty  in  order  to  enforce  or  protect  those  rules;  but  the 
remedy  for  either  evil  is  to  be  sought  from  the  legislature 
alone.  Neither  the  makers  of  the  law  will  carefully 
perform  their  duty,  nor  will  its  expounders  with 
adequate  caution  discharge  theirs,  if  the  former  are 
mude  to  believe  that  their  deficiencies  can  always  be 
supplied  by  judicial  misconstruction ;  and  if  the  latter 
are  taught  to  expect  that  the  consequences  of  their 
adapting  the  law  to  the  circumstances  of  the  day  will 
be  counteracted  by  their  successors  either  retracing 
their  steps  or  advancing  to  future  changes.  My  resolu- 
tion is,  to  abide  by  what  I  find  to  be  the  law,  whether  it 
has  been  promulgated  on  the  record  of  the  statute  or  of 
the  Court,  and  to  leave  the  legislature  to  alter  it,  if 
alteration  be  required. 

In  deciding  Bunburyv.  Innes{a\  I  felt  as  I  now  do 
upon  this  subject ;  but  the  circumstances  and  the  autho- 
rities 

(a}    DetermiDed,  by     Lord  principles  laid  down  by  Lord 

Brougham  C.  upon  appeal  from  Eldon  on  the  motion  (1  Joe.  4" 

the  RolU»  January  S5»    ISSS,  W,  S^S.J^  and  affirming  the  4e- 

when  his  Lordship  pronounced  cision  of  the  court  below, 
a  judgment  following  out  the 
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rities  seemed  there  to  leave  me  no  cboice^  no  possibility       1Q8& 
of  drawing  the  line  and  stopping  exactly  where  those 
had  stopped:   and  the  decision  to  which  I  bare  here 
come  will  be  found  quite  consistent  with  the  principles 
which  are  fairly  deducible  from  the  judgment  in  that 


What  has  now  been  said  will  carry  us  some,  but 
not  the  whole  way  towards  disposing  of  the  other  point 
raised  by  the  Defendants'  appeal* — n»mely»  with  respect 
to  the  direction  given  to  allow  the  mortgagee  ilk  posses- 
sion  only  sq  much  as  the  management  of  the  estate  can 
be  proved  to  have  cost  him. 

It  is  plain  that  the  mortgagee  can  charge  nothing  for 
his  own  trouble  or  superintendence  in  any  way:  it  vi 
equally  certain  that  for  necessary  ezpences  to  which  he 
has  been  put  he  may  charge.    The  question  arises  upon 
the  manner  in  which  these  shall  be  reckoned*    If  he 
chooses  to  be  consignee  himself,  he  has  no  commission ; 
if  he  employs  anotheri  as  there  must  be  a  consignee^ 
that  consignee's  commission  may  be  charged.    It  can-* 
not,  therefore,  be  at  all  admitted  that  the  gain  to  the 
estate  is  the  measure  of  the  right  to  charge;  for  the 
estate  would  gain  by  saving  the  consignee's  commisaioOf 
if  the  mortgagee  were  himself  consignee;  and  y^  he 
could  not,  on  that  account,  charge  it*    So»  if  he  chooses 
to  be  his  own  clerk,  and  to  do  the  clerk's  business,  he 
b  not  at  liberty  to  charge ;  but  he  may  employ  a  derk, 
and  make  the  estate  pay  the  cost.     In  the  present  case 
Mr.  Irvine  happened  to  have  an  establishment  of  count-* 
ing-house  and  clerks,  independent  of  the  mortgaged 
estates'  concerns,  and  before  he  took  possession;  and 
it  must  be  extremely  difficult  to  say  what,  if  any,  ad- 
dition to  the  cost  of  this  establishment  such  possession 
occasioned  to  him. 

If 
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1888.  If  a  mortgagee  takes  possession  of  an  estate  in  this 

ooantryi  and  hires  a  bailiff  necessary  to  manage  it,  he 
may  charge  the  reasonable  salary  of  the  bailiff,  if 
actually  paid.  Suppose  he  had  an  estate  of  his  own 
so  near  to  die  mortgaged  property  that  one  bailiff  could 
manage  both.  According  to  the  ^  rule  laid  down  by 
His  Honor  for  the  Master's  guidance,  this  mortgagee 
could  not  charge  any  part  of  the  bailiff's  salary ;  and 
yet  it  seems  impossible  to  deny,  that  not  only  the  estate 
gains,  but  the  mortgagee,  as  owner  of  the  other  estate, 
sufiers  by  the  subtraction  of  part  of  his  servant's  atten- 
tion, though  it  may  be  impossible  to  estimate  the  value 
of  this  in  money.  And  still  more  does  a  mercantile  man 
sufier  by  his  clerks  and  his  establishment  generally  being 
loaded  with  a  new  concern,  although  he  may  not  employ 
a  greater  number  of  persons.  Even  if  he  employs  one 
more,  he  may  still  lose  in  a  larger  proportion  than  the 
wages  of  that  one ;  he  may,  for  example,  be  prevented 
from  taking  other  consignments  for  the  usual  commis- 
sion. It  appears  to  me  that  the  more  fair  and  more 
accurate  rule  is,  to  apportion  the  whole  expence  of  the 
trading  establishment  among  the  whole  of  the  concerns 
managed  by  means  of  it,  and  to  allot  to  each  its  rateable 
proportion  of  the  expense.  And  I  think  the  inquiry 
ought,  on  this  principle,  to  be  into  the  proportion  which 
the  consignments  and  supplies  of  the  Grange  estates  bore 
to  the  whole  consignments  and  supplies  under  Mr.  Ir^ 
vin^s  management.  The  invoices  and  bills  may  obviously 
be  omitted  in  the  calculation ;  for  we  are  seeking  only  a 
proportion,  which  the  consignments  and  supplies  will 
best  furnish.  The  sum  which  the  mortgagee  should  be 
allowed  to  charge  will  be  in  that  proportion  to  the  whole 
expences  of  his  establishment 


I  result,  therefore,  is,  that  the  orders  upon  the  De- 
t's  three  first  exceptions,  and  upon  the  Haintiff's 

twentv- 


The 
fendant' 

twenty- 
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twenty-ninth  exception,  are  affirmed ;  but,  in  respect  of 
the  conflicting  decision  at  the  Cockpit  in  Smfers  y.  WhU^ 
^Idf  the  costs  of  the  appeal  cannot  be  allowed ;  and 
the  order  on  the  fourth  exception  of  the  Defendants 
must  be  varied,  according  to  the  principle  which  has 
been  laid  down* 


18SS. 


FOSTER  V.  BLACKSTONE. 


B 


Rozxs. 


Y  indentures  of  lease  and  release,  dated  the  21st      ^^^^^' 
and  22d  of  Tdmmry  1812,  the  release  being  made  A  second  in- 
between  the  late  Duke  of  Marlborm^h  of  the  first  part,  who  takes  a 
the  then  Marquis  of  Blandjbrd  of  the  second  part,  and  pfot^^'on 
James  BlacksUme  and  Thomas  Cmdts  of  the  third  part,  sequent  in- 
reciting,  that  the  said  Duke  of  Marlborough  was  seised  h^^^' 
in  fee  of  the  manors,  messuages,  lands,  tenements,  and  equity  than 
hereditaments   therein   mentioned,    and   that  the  said  cumbrancer 
Marquis  of  Blandford  had  granted  the  several  annuities  ^ko  has 
mentioned  in  the  schedule  thereto  annexed,  and  had  take  such  a 
confessed  judgments,  which  had  been  entered  up,  for  protecuon, 

securing  payment  thereof,  and  that  the  said  Duke  of  ijuently  en- 

7ic»«-z.  titled  to  pri- 
-^^^  oritj.  ifpon 
this  principle  a  prior  incumbrancer^  who  had  not  given  notice  of  his  security  to 
trustees^  was  postponed  to  a  subsequent  incumbrancer,  who  had  given  such  notice ; 
for  the  notice  was  an  efiectual  protection  against  any  subsequent  dealing  on  the 
part  of  the  trustees.  But  a  difierence  in  the  form  of  the  instruments  under  which 
a  prior  and  a  subsequent  incumbrancer  claimed,  that  of  the  prior  incumbrancer 

E'ring  only  an  equitable  right,  and  that  of  the  subsequent  incumbrancer  giving  a 
gal  right  to  come  upon  the  estates  charged,  does  not  affect  the  equities  of  the 
parties,  so  as  to  postpone  the  prior  incumbrancer. 

A  father  conyeyed  real  estates  to  trustees,  upon  trust  to  sell,  and  repurchase  an- 
nuities granted  by  his  son,  and  pay  the  son's  debts  at  their  discretion,  and,  subject 
thereto,  upon  trust  for  the  father  for  life,  with  remainder  to  his  son  in  fee.  An 
annuitant  mentioned  in  a  schedule  to  the  deed,  and  stated  to  have  entered  up 
and  docketed  a  judgment  upon  a  warrant  of  attorney  which  accompanied  his 
security,  has  no  lien,  by  virtue  of  his  judgment,  upon  the  produce  ot  the  trust 
estates,  when  sold. 

Vol.  I.  X 
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18SS.       Mofiboroi^k  was  desirous  of  reUeTiiig  the  Marqub  from 
^^^*^^^     the  payment  of  the  said  anniulies,  and  also  tx>  make 
9.  such  provi^on  for  kfan  as  thereinafter  mentioned;  it  waa 

Bx^cisTONB.  witnessed  that  die  said  Dnke  of  Marlborough  eonreyed 
to  James  BlacksUme  and  Thomas  Coutisy  and  their  heirs, 
the  several  hereditaments  and  premises  therein  de* 
scribed,  consisting  of  estates  in  Middlesex^  Buckingham^ 
shire^  Berkshire^  and  Hertfordshire^  upon  trust  to  raise 
such  sum  and  sums  of  money  as  might  be  sufficient  to 
pay  off  and  repurchase  the  several  annuities  mentioned 
in  the  schedule,  and  all  such  other  annuities  as  had, 
previously  to  tlie  execution  of  the  said  indenture,  been 
granted  by  the  said  Marquis  of  Blandford  to  any  person 
or  persons  whomsoever;  and  also  upon  further  trust,  if 
the  said  trustees^  or  the  survivor  of  them,  or  the  heirs 
or  assigns  of  such  survivor,  should  in  their  or  his  dis- 
cretion think  proper,  but  not  otherwise,  at  any  time  or 
times  during  the  life  of  the  said  Duke  of  Marlborough^ 
and  at  the  request  in  writing  of  the  said  Marquis  of 
Biandfordy  his  heirs,  executors,  or  administrators^  to 
raise  any  further  sum  or  sums  of  money  to  satisfy  any 
debts  then  due  from  the  said  Marquis  of  Blandford  cm 
specialty  or  simple  contract,  which  the  trustees,  or  the 
survivor,  &c  should  consider  advisable  or  proper  to  be 
paid,  and  to  pay  the  surplus  (if  any)  of  the  money 
which  should  be  raised  in  the  lifetime  of  the  said 
Duke  of  Marlborough  to  him  the  said  Duke,  and  the 
surplus  (if  any)  of  the  money  which  should  be  raised 
afler  his  decease  to  the  said  Marquis  of  Blandford^  his 
executors,  administrators,  and  assigns;  and  it  was  there- 
by  agreed,  that  subject  to  the  trusts  aforesaid,  the 
trustees  should  stand  seised  of  the  said  manors  and 
hereditaments,  or  so  much  thereof  as  should  remain 
unsold,  in  trust  for  the  said  Duke  of  Marlborough  for 
his  life,  and  afler  his  decease,  in  trust  for  the  said 
Marquis  of  Blandford  in  fee. 

By 
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By  another  indentare^  dated  the  13th  of  Ai^ust  1812,        185S* 
made  between  the  same  parties,  reciting  that  Blackstone 
and  Ceidts  had  raised  15,000/.  hj  way  of  mortgage 
upon  a  part  of  the  estates,  and  that  they  had  not  been 
able  to  raise  any  further  sum  by  way  of  mortgage,  or 
to  sell  any  of  the  estates  upon  advantageous  terms,  and 
that  it  might  tend  to  the  prejudice  of  the  Duke  and  the 
Marquis  if  the  sales  were  prematurely  made,  and  that 
the  Duke  and  the  Marquis  had  agreed  that  the  trusts 
and  powers   contained  in  the  release  of  the   22d  of 
February  1812   should  be  extended,   it  wils  declared 
that  it  should  be  lawful  for  the  tl*ustees^  and  the  sui^ 
vivor,  &c.  if  they  should  think  proper,  to  grant  annuities 
for  lives  to  be  issuing  out  of  the  said  manors,  &c  in 
consideration  of  such  sums  of  money  and  upon  such 
conditions  as  they  should  think  proper;  and  the  trus- 
tees were  to  stand  possessed  of  the  money  to  arise  by  the 
sale  of  such  annuities  upon  such  trusts  preceding  the 
trust  for  the  payment  of  the  ultimate  surplus  monies  to 
the  Duke  and  the  Marquis,  as  by  the  indenture  of 
release  of  the  22d  of  February  1812  were  expressed 
concerning  the  monies  thereby  directed  to  be  raised, 
and  subject  to  the  trusts  aforesaid,  upon  trust  to  pay  the 
ultimate  surplus  of  the  monies  which  should  be  raised  in 
the  lifetime  of  the  Duke  unto  him,  and  the  surplus  of 
the  monies  which  should  be  raised  after  his  decease, 
to  the  Marquis,  his  executors,  administrators,  or  assigns, 
for  his  and  their  own  use  and  benefit;  and  to  stand 
seised  of  so  much  of  the  said  manors  and  hereditaments 
as  should  remain  unsold,  in  trust  for  the  said  Duke  of 
Marlborougkf  for  his  life,  and  after  his  decease  in  trust 
for  the  said  Marquis  of  Blandford  in  fee.     And  it  was 
provided  that  it  should  be  lawful  for  the  trustees  to  per- 
form, either  partially  or  wholly,  the  trusts  of  the  release 
of  the  22d  of  February^  and  of  the  present  indentui^, 
for  paying^  all  or  any  of  the  debts  due  by  the  Marqds 

X  2  at 
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1833*        at  the  date  of  the  release,  and  the  interest  upon  the 
*  ■'  '  *        same  debts,   notwithstanding  the  annuities  mentioned 
in  the  schedule  to  the  release  should  not  be  then  re- 
purchased. 

On  the  8th  otjime  1813,  the  present  Duke  of  Mati- 
boroughj  then  Marquis  of  Blandjbrd^  granted  to  Thomas 
Foster  an  annuity  of  447/.  for  (bur  lives,  in  consider- 
ation of  the  sum  of  3576/. 

On  the  12th  of  June  following,  he  granted  to  Qeorge 
Cleeve  an  annuity  of  750/.  for  four  lives,  in  consideration 
of  the  sum  of  6000/. 

On  the  14th  of  the  same  month,  he  granted  to  William 
Walter  an  annuity  of  775/.,  for  four  lives,  in  consider- 
ation of  the  sum  of  6200/. ;  and  by  an  indenture  of  the 
same  date,  and  made  between  the  Marquis  of  Blandfbrd 
of  the  first  part,  Thomas  Foster  of  the  second  part,  George 
Cleeve  of  the  third  part,  William  Walter  of  the  fourth 
part,  and  Edward  Howard,  a  trustee,  of  the  fifth  part, 
it  was  provided,  for  better  securing  the  payment  of  the 
said  annuities,  that  if,  at  any  time,  the  instalments  due 
in  respect  thereof  should  be  in  arrear  for  twenty-one 
days,  it  should  be  lawful  for  the  said  annuitants  to  enter 
into  and  upon  the  manors  and  hereditaments  comprised 
in  the  indenture  of  the  22d  of  February  1812,  and  dis- 
train for  the  same  annuities  and  all  arrears  thereof 
respectively.  And  for  further  securing  the  payment  of 
the  said  annuities,  the  Marquis  thereby  granted  a  term 
of  500  years  in  the  said  manors  and  hereditaments, 
expectant  upon  the  death  of  his  father. 

By  another  indenture,  dated  the  20th  of  October 
1813,  and  made  between  the  Duke  of  the  first  part, 
the  Marquis  of  the  second  part,  and  Blackstone  and 

Coutts 
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Coutts  of  the  third  part,  reciting  that  the  Duke,  at  the        18SS. 
request  of  the  Marquis,  had  agreed  to  concur  with  him     *      '  ^ 
in  extending  the  trusts  and  powers  contained  in  the  v. 

indentures  of  February  and  August  1812,  it  was  agreed  ^'^c"*®*'*' 
that  BlacksUme  and  Coutts  should  thenceforth  stand 
seised  of  the  manors  and  hereditaments  comprised  there- 
in, upon  such  trusts  by  way  of  addition  to  or  jointly  with, 
but  not  so  as  to  extinguish  or  lessen  the  trusts  declared 
by  the  former  indentures,  (except  as  these  were  thereby 
altered  or  explained,)  as  were  thereinafter  expressed ; 
that  is  to  say,  in  trust,  if  the  trustees  should  think 
proper,  to  raise  such  sums  of  money  as  should  be  re- 
quisite to  keep  down  the  interest,  as  well  of  two  mort- 
gages for  15,000/.  and  18,000/.  already  made,  as  of  any 
other  mortgage  which  should  thereafter  be  made,  and 
also  the  arrears  of  any  annuities;  and  upon  further 
trust,  at  such  times  as  the  trustees  should  think  proper, 
to  raise  80,000/.,  and  to  pay  the  same  to  the  Marquis 
for  his  use  and  benefit,  and  to  raise  any  further  sums 
which  they  should  think  fit,  and  apply  the  same,  either 
for  the  payment  of  any  debts  of  the  Marquis  contracted 
since  the  date  of  the  release  of  the  22d  of  FAruary 
1812,  or  after  the  present  indenture  to  be  contracted, 
or  otherwise  for  the  benefit  or  under  the  direction  of 
the  Marquis ;  provided  that  it  should  be  lawful  for  the 
trustees  to  pay  and  apply  all  the  sums  of  money  which 
should  be  raised  by  them  under  the  three  indentures, 
upon  any  of  the  trusts  by  those  indentures  declared 
concerning  the  monies  to  be  raised  by  virtue  of  the 
trusts  thereof^  in  preference  to  any  of  the  other  trusts 
thereby  declared,  and  that  no  person  ibr  whose  benefit 
any  sum  of  money  was,  by  the  three  indentures,  autho- 
rised to  be  raised,  should,  in  respect  of  such  sum,  have 
any  equitable  charge  or  lien  upon  the  said  maaors  and 
hereditaments;  and  by  this  deed  the  same  trusts  were 
declared  of  the  surplus  of  the  monies  to  be  raised,  and 
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1859*       of  the  hereditaments  which  should  remain  unsold,  as 
PaJ^m       ^^^  declared  rejecting  the  same  by  the  indentures  q( 

V,  Februafy  and  Attffdst  18J2. 

Blaoxsxokx. 

On  the  10th  of  November  1814,  the  present  Doke  of 
Marlborough,  then  Marquis  of  Blandford,  borrowed  of 
Sir  Charles  Cockerdl  the  produce  of  a  sum  of  20fiQtil. 
5  per  cent  navy  annuities,  and  for  securing  the  re- 
transfer  of  the  stock,  and  payment  in  the  meantime  of 
sums  equal  to  the  dividends,  by  an  indenture  of  that 
date,  reciting  the  several  indentures  whereby  the  trust 
estates  were  conveyed  to  Blackstone  and  Coutts,  tlie 
Marquis  released  and  assigned  to  Sir  Charles  Cod- 
erellj  his  heirs,  executors,  administrators,  and  assigns, 
all  the  manors,  messuages,  tithes,  hereditaments,  monies, 
and  premises  to  which  be  was  then  entitled  under  the 
trusts  of  the  indenture  of  the  22d  of  February  1812, 
and  all  his  estate  and  interest  therein,  subject  to  a  pro- 
viso for  redemption  on  the  re-transfer  of  the  20,000/. 
5  per  cent,  navy  annuities,  and  payment  of  the  dividends 
thereof.  And  the  Marquis  thereby  made,  nominated, 
and  appointed  the  said  Sir  Charles  Cockerell,  his  exe- 
cyotors,  administrators,  and  assigns,  his  attorney  or 
attomies,  to  ask,  demand,  sue  for,  recover,  and  re- 
ceive the  monies  therel)y  assigned,  of  and  from  all 
and  every  persons  and  person  who  should  be  liable 
to  pay  the  same,  and  on  non-payment  thereof  to  bring, 
commence,  carry  on,  and  prosecute  any  action,  suit,  or 
other  proceeding  ibr  recovering  and  compelling  pay- 
ment thereof,  and  for  all  or  any  of  the  purposes  afore- 
said to  use  the  name  of  the  said  Marquis,  now  Duke  of 
Marlborough* 

The  late  Duke  of  Marlborough  died  on  the  30th  of 
January,  1817*  A  small  portion  only  of  the  trust 
estates  bad  been  sold  in  his  lifetime;  but  between  the 

time 
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time  of  the  Duke's  death  and  the  end  of  the  year  1819  ISSSi. 

all  the  estates  comprised  in  the  indenture  of  the  22d  of  p  '«-~ 

February  1812  were  converted  into  monej)  and  a  large  a 

sum  of  money  remained  in  the  hands  of  the  trustees  ^'^<'"^«* 
unapplied  to  the  purposes  of  the  trust. 

On  the  12th  of  March  1819,  Sir  Charlez  Cockerdl 
gave  notice  to  the  trustees  of  his  security  dated  the 
10th  of  Nooember  1814 ;  and  in  May  1823  the  Plaintifis, 
the  annuitants  of  June  1813)  gave  notice  to  the  trustees 
of  the  deed  dated  the  14th  of  that  month. 

The  bill  prayed  for  the  execution  of  the  trusts  of  the 
several  indentures  under  which  the  Plaintiffi  claimed, 
and  the  distribution  of  the  monies  remaining  unapplied 
by  the  trustees ;  and  by  the  decree  made  at  the  hearing 
of  the  cause,  it  was  referred  to  the  Master  to  ascertain 
the  priorities  of  the  incumbrancers  on  the  monies  pro- 
duced by  the  sale  of  the  trust  estates. 

The  Master,  by  his  report,  found  that  the  Plaintii& 
bad  a  priority  of  claim  on  the  manors  and  hereditaments 
comprised  in  the  indentures  of  February  1812,  in  respect 
of  their  three  several  annuities,  over  the  Defendant  Sir 
Charles  Cockerell;  and  the  cause  now  came  before  the 
Court  upon  an  exception  taken  by  Sir  Charles  Cockerell 
to  the  Master's  report. 

Mr.  Pemberton  and  Mr.  Cockerell^  in  support  of  the 
exception. 

The  rule  qui  prior  est.  tempore  potior  est  jure  is  only 
applicable,  when  the  equities  between  the  parties  are 
equal ;  and  if  it  can  be  shewn  that  a  second  incumbrancer 
has  a  better  equity  than  the  first,  his  title  will  prevail, 
notwithstanding  the  first  incumbrancer's  priority  in 
point  of  time.     Now  Sir  Charles  Cockerell  has  a  better 

X  4  equity 
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1833.        equity  than  the  annuitants  upon  two  grounds;  first,  the 
^„'  T  "^     preferable  nature  of  the  instrument  under  which  he 

Foster 

9.  claims ;  secondly,  the  notice  given  by  him  to  the  trustees. 

Blackitonb.  Upon  the  first  point,  it  is  necessary  to  consider  the 
nature  of  the  Duke's  interest  in  tlie  estates  comprised 
in  the  indenture  of  February  1812,  at  the  time  when  he 
executed  the  deed  in  favour  of  the  annuitants.  The 
Duke's  interest  in  the  estates  comprised  in  that  indenture 
was  only  an  equitable  interest,  the  fee  being  vested  in  the 
trustees,  who  had  an  absolute  power  of  converting  the 
whole  real  estate  into  personalty,  which  power,  in  the 
interval  between  the  late  Duke's  death,  and  the  end  of 
the  year  1819,  the  trustees  actually  exercised.  The  Duke 
had  no  power,  when  he  executed  the  deed  of  the  14th 
oi  June  1813,  to  grant  a  term  of  years  in  favour  of  the 
annuitants;  they  claim,  therefore,  by  virtue  of  an  instru- 
ment  which  gave  them  no  legal  interest  That  deed 
gave  them  a  power  of  distress,  which  they  had  no  means 
of  enforcing  at  law;  and  they  could  claim  nothing  under 
it  but  a  mere  equitable  right  to  come  upon  the  land. 
There  was  no  assignment  of  the  money  to  arise  from 
the  sale  of  the  estates;  not  only,  therefore^  did  the  deed 
of  June  1813  give  them  no  legal  interest,  but  the  se- 
curity which  they  took  under  it  was  in  its  nature  a 
security  issuing  out  of  land  — out  of  the  property  in  that 
shape  only  wherein  it  existed  previously  to  its  conversion 
into  money.  Sir  Charles  CockereJTs  instrument,  on  the 
contrary,  gave  him  the  legal  means  of  enforcing  the 
payment  of  the  money  secured  by  it.  It  was  an  assign- 
ment of  all  the  Duke's  interest  of  whatsoever  kind,  as 
well  in  the  estates  as  in  the  monies  to  arise  from  the 
sale  of  them ;  and  Sir  Charles  Cockerdl  took  under  it  a  - 
power  of  attorney  to  sue  the  trustees,  or  any  other 
persons  who  might  be  liable  to  pay  the  monies  as- 
signed by  it,  in  the  name  of  the  Marquis.  He  had 
the  legal  means  of  enforcing  his  claim  against  the 
trustees,  and  had  in  this  respect,  what  in  a  technical 

sense,. 
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sensCf  is  called  a  better  equity  than  the  annuitants  had,  1838. 
whose  security  gave  them  no  legal  remedy.  In  point  of  *  -  "  ' 
moral  equity,  all  the  incumbrancers  stand  upon  precisely  _  v. 
the  same  footing ;  but  the  rule  which  requires,  that  the 
equities  between  the  parties  should  be  equal,  in  order  to 
admit  of  the  application  of  the  maxim  which  gives  the 
preference  to  incumbrancers  prior  in  point  of  time,  is  to 
be  understood  of  technical,  not  moral  equities ;  and  the 
preferable  character  of  the  instrument,  under  which  Sir 
Charles  CockereU  claims,  turns  the  scale  of  technical 
equity  against  the  annuitants.  Upon  a  similar  principle, 
in  the  case  of  Stanhope  v.  Ijord  Vemey  (a),  it  was  held 
that  the  possession  of  the  deeds  creating  a  term  with  a 
declaration  of  trust  in  favour  of  a  subsequent  incum- 
brancer without  notice,  gave  that  incumbrancer  an  ad- 
vantage which  constituted  a  better  equity,  and  entitled 
him  to  be  preferred  to  a  prior  incumbrancer.  But  if 
there  be  any  doubt  as  to  Sir  Charles  CockerelPs  priority 
in  respect  of  the  preferable  character  of  his  security,  that 
priority  is  clearly  established  by  the  notice  which  he 
gave  to  the  trustees.  It  is  settled,  that  a  subsequent 
incumbrancer  who  gives  notice  to  trustees,  and  receives 
no  intimation  of  the  existence  of  any  prior  incumbrance, 
has  a  better  equity  than  a  prior  incumbrancer,  who  has 
neglected  to  give  such  notice.  Dearie  v.  HaU  (ft),  Z«ove- 
ridge  v.  Cooper,  (c) 

Mr.  Treslove  and  Mr.  B.  Parry^  contreL 

It  is  not  denied  that  the  deed  executed  by  the  Duke 
of  Marliorough  in  June  181S  gave  the  annuitants  an 
equitable  right  to  come  upon  the  land,  and,  in  1813,  the 
land  was  not  converted  into  money.  If  there  is  any 
difierence  between  the  security  of  the  annuitants,  and 
that  taken  by  Sir  Charles  Cockerelly  it  is  a  diflference  in  the 

form 

(a)  S  Ed.  81.  and    Co,  Lii.  (b)  5  Ruu.  1. 

BvUei^9  n.  S90.  b.  (c)  3  Ruti.  30. 
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1888,  form  of  tbe  instruments  only,  which  in  no  respect  aflects 
the  equities  of  the  parties.  Stanhope  y.  Lord  Vemey 
dq)ended  upon  a  pontt  which  is  not  inyoWed  in  the 
present  case.  The  decision  in  Dearie  v.  Hall  turned 
upon  the  great  diligence  used  by  the  subsequent  incum- 
brancer, who  went  himself  to  the  trustee  and  made  in- 
quiries as  to  the  nature  of  the  yendor^s  title.  No  such 
diligence  was  used,  nor  in  fact  were  any  inquiries  made 
by  Sir  C.  Cockerell ;  the  notice  was  merely  seryed  upon 
the  solicitors  of  the  trustees. 

Mr.  Petnberlon  in  reply. 

It  is  true,  that  in  Dearie  y.  Hall,  Sir  Thomas  Plumer 
laid  considerable  stress  upon  the  diligent  inquiries  made 
by  the  second  incumbrancer ;  but  when  that  case,  and 
the  case  of  Ixroeridge  y.  Cooper,  which  involved  the  same 
principle,  came  upon  appeal  before  the  Lord  Chancellor, 
Lord  Lyndhursl^^  decision  went,  not  upon  the  ground  of 
inquiry,  but  upon  the  ground  of  notice.  It  is  admitted, 
that  notice  was  served  upon  the  solicitors  of  the  trustees, 
and  notice  to  their  solicitors  is  notice  to  the  trustees. 

The  Master  of  the  Rolls. 

It  does  not  appear  to  me  that  Sir  Charles  Cockerell 
has  a  better  equity  than  the  Plaintiffs,  by  reason  of  the 
more  regular  form  of  the  assignment  made  to  him.  In 
equity  the  power  of  distress,  and  the  creation  of  a  term 
proposed  to  be  given  to  the  Plaintiffs  by  the  deed  of  the 
14th  of  June,  1813,  though  altogether  informal,  would 
be  considered  as  in  substance  amounting  to  a  charge  of 
the  annuities  upon  the  interest  of  the  Duke  of  Marl- 
borough in  the  trust  estates,  and  would  entitle  the  Plain- 
tiffs to  the  same  relief  in  equity  as  Sir  Charles  Cockerell 
would  derive  from  his  more  regular  instrument.  A 
better  equity  is  where  a  second  incumbrancer,  without 

notice. 


Blaoutomi. 
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notice,  takes  a  protection  against  a  subsequent  incum-       18S8. 
ttranceri  which  the  prior  incumbrancer  has  neglected  to       ^ 
tak/e»     Thus,  ^  declaration  of  trqst  of  an  outstanding  «. 

tenn^  accompanied  by  delivery  of  the  deeds  creating 
and  continuing  the  term,  gives  a  better  equity  than  a 
mere  declaration  of  trust  to  a  prior  incumbrancer.  I 
am  of  opinion,  however,  that  Sir  Charles  Cockerell  is 
entitled  to  priority  over  the  Plaintiffs,  by  reason  of  his 
notice  to  the  trustees.  In  this  respect  he  has  a  better 
equity,  because  he  has  taken  a  protection  against  a  sub- 
sequent incumbrancer,  which  the  Plaintiffs  neglected  to 
take* 


A  petition  was  subsequently  presented  by  one  of  th(B     March  5. 
annuitants,  whose  annuity  was  mentioned  in  the  schedule  A  father  con- 
to  the  indenture   of  release  of  the  22d  of  February^  estotes  to 
1812,  and  whose  judgment  on  the  warrant  pf  attorney  trustees,  upon 
which   accompanied    his    security   was   stated   in   that  and  repur-  ' 

schedule  to  have  been  entered  up  and  docketed.     The  ^^^  *°"  ,  . 

^  nuitiesgranted 

petitioner  had  not  gone  before  the  Master  under  the  by  his  son, 
decree,  and  he  stated  in  his  petition  that  he  had  not  J^n'fSBte  at 
bad  an  opportunity  of  so  doing,  by  reason  of  certain  their  discre- 
parties,  who  were  to  have  prosecuted  their  claims  before  ject 'thereto 

the  Master  on  behalf  of  themselves  and  the  other  judc-  "P**";  trust  for 
,.  ..        jiji..  .  7    the  father  for 

ment  creditors,  havmg  declared  their  intention  to  rely  life,  with  re- 

on  other  securities  held  by  them.     The  petitioner  sub*  mainder  to 

•'  ^  ^      ^  his  SOD  m  fee. 

mitted  that  his  judgment  debt,  being  prior  in  date  to  An  annuitant 
the  claims  of  the  Plaintiffs  in  the  cause,  was  a  charge  H'^b^^lfie  to 
on  the  fund  in  Court  in  the  cause  prior  to  the  Plaintifis'  the  deed,  and 
charges  or  incumbrances ;  and  he  prayed  that  he  might  entered  up 

be  allowed  to  go  before  the  Master,  to  prosecute  his  ■".**  docketed 

.  a  judgment 

claim  on  behalf  of  himself  and  other  scheduled  judgment  upon  a  war- 
creditors  claimini?  a  lien  on  the  fund.  f*"'  ^  "h  , 

^  tomey  which 

Mr.  accompanied 
his  security, 
has  no  lien,  by  virtue  of  his  judgment,  upon  the  produce  of  the  trust  estates,  when 
sold. 
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1853*  Mr.  Wrey^  for  the  petitioner. 

The  statute  of  frauds  (a)  gave  the  same  remedy  to  a 


Blackstonb.  j"%™®°^  creditor  against  the  equitable  freehold  estates 
of  his  debtor,  as  against  the  estates  of  which  his  debtor 
was  actually  seised,  by  enabling  the  sheriff  to  give 
execution  of  the  former ;  and,  though  execution  cannot 
in  the  present  case  be  issued,  the  doctrine  of  notice  is 
applicable,  for  the  purpose  of  securing  to  the  petitioner 
the  benefit  of  his  judgment.  He  had  a  lien  upon  the 
Duke's  reversion  from  the  moment  that  the  trustees  had 
notice  of  his  judgment ;  and  that  notice  had  the  effect, 
in  equity,  of  giving  priority  to  the  petitioner's  judgment 
against  any  subsequent  incumbrancer,  as  effectually  as 
if  the  petitioner  had  sued  out  execution  on  the  judgment: 
TunstM  V.  Trappes,  {b)  The  schedule  to  the  deed  of 
February  1812  is  necessarily  notice  to  all  who  claim  under 
that  deed,  and  the  claims  of  the  scheduled  judgment 
creditors,  therefore,  must  be  prior  to  those  both  of  the 
Plaintiff  and  of  Sir  Charles  CockerelL  The  lien  acquired 
by  the  judgment  creditors  on  the  Duke's  reversion  can- 
not, in  equity,  be  defeated  by  the  subsequent  conversion 
of  the  real  estate  into  money. 

Mr.  Sidebottomy  for  the  surviving  trustee. 

Mr.  TresUroei  Mr.  Tinney^  and  Mr.  JB.  Parry^  for  the 
Plaintiffs,  insisted  that,  the  whole  of  the  real  estates 
having  been  converted  by  the  trustees  into  personalty, 
there  was  nothing  upon  which  the  judgment  could 
operate.  From  the  time  at  which  the  trustees  exercised 
their  option  of  converting  the  real  estate  into  money, 
the  reversion  was  gone,  and  the  character  and  incidents 
of  personalty  attached  upon  the  subject  of  the  trust. 

In 

(a)  S9  Car,  S.  c.9.  «.  10.  (&)  5  Sm,  986. 


f 
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In  Taamleyy.  BedweU{a\  where  an  option  was  given        18S8. 

by  a  lease  to  the  lessee  to  purchase  within  a  given  time, 

and  to  pay  the  purchase  money  to  the  testator  in  the 

cause,  his  heirs,  or  assigns,  it  was  held  that  after  the   Blackstomb. 

death  of  the  testator,  the  rents,  till  the  option  made, 

belonged  to  the  heir,  and  that  the  purchase-money,  when 

the  lessee  elected  to  purchase,  belonged  to  the  next  of  kin. 

In  Forth  v.  The  Duke  qfNarfM:{b),  where  the  debtor 

sold  his  equitable  reversion,  and  took  a  legal  term  as  a 

security  for  part  of  the  purchase-money,  the  judgment 

creditor  was  held  to  have  no  lien  upon  the  term  in  the 

hands  of  the  debtor,  or  of  his  assignee,  although  the 

purchaser  had  notice  of  the  judgment  before  the  money 

secured  by  the  term  was  paid.   The  reversion  was  gone, 

as  in  the  present  case,  and  there  was  nothing  which  the 

judgment  could  reach,  either  at  law  or  in  equity. 

Mr.  Pembefion,   and   Mr.  CochereUi   for  Sir  Charles 
CocJcereU. 

The  petitioner  having  had  full  notice  of  the  order  of 
reference,  under  which  the  priorities  of  the  several  in- 
cumbrancers were  to  be  ascertained,  has  no  pretence  for 
bringing  forward  his  claim  in  the  present  shape.  But, 
supposing  him  not  to  be  concluded  in  point  of  form, 
the  ground  upon  which  he  rests  his  claim  has  been 
decided  to  be  untenable  in  Walvyn  v.  Coutts,  (c)  The 
argument  in  that  case,  indeed,  is  not  reported,  but  there 
can  be  no  doubt,  when  the  same  instrument  was  under 
discussion,  that  the  point  now  in  question  was  brought 
under  the  consideration  of  the  Court.  The  Duke  had  no 
reversion  under  the  deed  of  February  1812,  except  sub- 
ject to  the  absolute  discretion,  vested  in  the  trustees,  of 
converting  the  whole  real  estate  into  personalty ;  it  was, 

therefore, 

(a)  14  Yet.  591.       (&}  4  MaAL  505.       (c)  3  Mer.  607.  5  iSisi.  14. 
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therefore^  a  mere  possibility  of  a  reversion,  which  was 
defeated,  apon  the  full  exercise  by  the  trustees  of  the 
discretion  vested  in  them.  The  judgment  of  the  petitioner 
is  neither  effectual  at  law  nor  in  equity.  It  is  admitted 
to  be  ineffectual  at  law,  for  no  execution  can  be  issued 
upon  it,  and  if  a  bill  had  been  filed  by  the  petilibtler, 
Walxxn/n  v.  Cotdis  is  an  authority  to  shew  that  a  court  of 
equity  would  have  given  him  no  relief.  The  instrument 
under  which  die  petitioner  claims  is  a  voluntary  insttu- 
ment,  and  as  the  Court  will  not  assist  a  volunteer,  where 
he  claims  relief  directly,  it  is  clear  that  such  assistance 
will  not  be  afforded  where  it  is  claimed,  as  in  the  pre- 
sent case,  by  a  collateral  and  indirect  proceeding. 


Mr.  Wrqy  in  reply. 

The  Duke's  ultimate  interest  in  the  estates  com- 
prised in  the  indenture  of  February  1812  was  not  a 
mere  possibility;  it  was  a  vested  reversion,  subject  to 
the  exercise  by  the  trustees  of  the  power  to  sell ;  and  the 
petitioner  had  a  right,  by  virtue  of  his  judgment,  to 
come  upon  the  land  or  any  part  of  it  which  remained 
unsold,  and  upon  the  produce  of  sale,  if  the  whole  were 
converted  into  money. 


The  Master  of  the  Rolls. 

This  petition  is,  in  point  of  form,  not  entitled  to 
attention.  The  petitioner  was  well  aware  of  the  decree ; 
and  it  was  by  his  own  negligence  that  he  did  not  claim 
before  the  Master;  but  there  is  no  substance  in  his 
claim.  It  is  not  contended  that  the  annuitants  mentioned 
in  the  schedule  to  the  indenture  of  the  22d  of  February 
1812  acquired  any  lien  upon  the  trust  estates  therein 
comprised  by  force  of  the  trust  deed,  inasmuch  as  they 
were  neither  parties  nor  privy  to  that  deed ;  but  it  is 
insisted,  that  by  force  of  their  judgment  they  have  a 

lien 
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lien  upon  the  monies  produced  by  the  sale  of  the  trust  ISSS. 
estates,  and  if  the  interest  of  the  present  Duke  of  Marl^  Fobtbh 
borough  in  the  trust  estates  comprised  in  the  deed  of  the  «• 

22d  of  February  1812»  could  be  deemed  a  vested  in- 
terest in  land,  the  petitioner  would  be  entitled  to  the 
priority  which  he  claims* 

The  petitioner,  and  the  other  scheduled  judgment 
creditors,  had  no  legal  lien  upon  the  trust  estates,  but 
they  had  a  possible  equitable  lien  depending  upon  a 
contingency.  The  trustees  had,  under  the  deed  of  1812, 
a  full  authority  to  sell  and  to  convert  the  realty  into 
personalty.  If  any  part  had  been  unsold  by  the  trustees 
it  would  have  remained  land,  and  the  judgment  would 
have  attached  upon  it ;  but  it  was  all  sold  by  the  trustees 
and  converted  into  personalty,  and  the  contingency 
which  would  have  entitled  the  judgment  creditors  never 
took  effect. 
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18SS. 


RoLta.  PEARSON  v.  KNAPP. 

In  a  luit  for  ^T^HE  bill  was  filed  for  the  purpose  of  enforcing  the 

^mimce^jf  specific  performance  of  an  agreement  to  demise  the 

an  agreement  residue  of  a  term  of  sixty-one  years  in  certain  leasehold 

the  Defendant  premises.     The  Defendants,  by  their  answer,  admitted 

may  by  his  ^^  agreement,  but  stated  that  it  had  been  fraudulently 

in  issue  any  obtained  from  them  by  the  Plaintifl^  who,  in  order  to 

to  sbeirl^e  d®^*^^  *"d  delude  them,  had  falsely  represented  him- 

insolvency  of  self  to  be  a  person  of  res^iectable  character,  and  in 

however^it  ^Ivent  circumstances ;  whereas  he  was  in  fact  a  person 

may  impeach  of  bad  character,  who  had,  amonff  other  fraudulent 
the  Plaintiff's  ,.  u  j   •        •       i  *•        u-ii       r 

respectability;  transactions,  been  engaged  m  circulatmg  bills  of  ez- 

but  mere  im-  change  of  a  swindling  nature.  The  answer  proceeded 
putations  on  '^  ^  '^ 

the  moral  cha-  to  state  a  number  of  particular  circumstances  and 
pisintifllare     transactions,  some  impeaching  the  moral  character  of 

impertinent,     the  Plaintiff,  and  others  shewing  that  he  was  in  in- 

Where  a  •  . 

number  of       solvent  circumstances. 

exceptions  to        The  answer  had  been  referred  for  scandal  and  im- 

an  answer,  •  i    ■ 

allowed  by       pertinence,  and  the  Master  having  found  a  number  of 

we  cnum?  passages,  which  he  specified  in  his  report,  to  be  scan- 
rated  seriaiim,  dalous  and  impertinent,  the  Defendants  took  an  excep- 
fendant  takes  ^^°  ^^  ^^^  Master's  report,  in  which,  after  enumerating 
one  general  the  several  exceptions  which  had  been  taken  by  the 
theMaster's     Plaintiff,  and  allowed  by  the  Master,  they  concluded  with 

report,  al-  ^fae  followinir  words :  — "  Whereas,  the  said  Master 
leging  that  i     .  i    i         •  i 

all  the  before-  ought  in  respect  of  all  the  said  points  in  all  the  said 

^cepdoM        before-mentioned  exceptions  to  have  certified  the  con- 
ought  to  have  trary  thereof." 
been  dis- 
allowed; if  Mr. 
the  Court  is 

of  opinion  that  the  Master  was  right  in  allowing  any  one  of  the  exceptions,  the 
genoral  exception  to  the  Master's  report  covers  too  much,  and  will  be  o?er-rul^ 
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Mr.  BickerHeth  and  Mr.  O.  Anderdon^  in  support  of 
the  exception. 

Mr.  Pemberkm  and  Mr.  Jacobs  contra. 

In  support  of  the  exception  to  the  Master's  report,  it 
was  insisted  that  the  language  of  the  answer,  though 
strong,  was  necessary  to  meet  the  justice  of  the  case, 
and  to  enable  the  Court  to  judge  whether  the  Plaintiff 
had  any  right  to  claim  the  specific  performance  of  the 
agreement  from  the  Defendants.  Nothing  that  was 
material  could  be  irrelevant,  and  nothing  that  was  re- 
levant could  be  scandalous.  St.  John  v.  St.  John,  (a) 
Now,  what  could  be  more  material  than  that  the 
Defendants  should  be  satisfied  as  to  the  respectability 
and  solvency  of  a  person  who  sought  to  obtain  a 
valuable  leasehold  property,  the  annual  rent  of  which 
amounted  to  5201.  It  had  been  held  that  even  a  slight 
degree  of  misrepresentation  was  a  sufficient  ground 
for  objecting  to  the  specific  performance  of  an  agree- 
ment. Cadman  v.  Homer,  (i)  Every  thing,  therefore, 
was  relevant  which  put  in  issue  the  truth  or  falsehood 
of  the  Plaintiff's  representations  as  to  his  own  cha- 
racter and  circumstances,  and  the  Court  could  not  take 
into  consideration  the  greater  or  less  degree  of  relevancy 
in  the  matter  of  a  Defendant's  answer. 


1833. 

Pearson 

r. 
Knapp. 


On  the  other  side  it  was  contended,  that,  although 
the  solvency  of  the  Plaintiff  was  undoubtedly  a  material 
circumstance  in  the  cause,  the  Defendants  had  no  right 
to  introduce  matter  into  the  record  which  did  not  affect 
the  question  of  the  Plaintiff's  solvency  or  insolvency, 
but  went  solely  to  impeach  his  moral  character.  The 
principle  was,  that  nothing  ought  to  be  introduced  into 
an  answer,  or  should  be  suffered  to  remain  in  it,  except 

that 


(a)  11  re/.526. 

Vol.  I. 


(6)  is  K«.  10. 
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18S3.  that  which  was  called  for  by  the  bill,  or  which  woald 
be  material  to  the  defence,  with  reference  to  the  decree 
which  might  be  made  on  the  bill :  Wagstqffy.  Bryan.{a) 
The  Court  had  nothing  to  do  with  a  man's  fiiilings  in 
point  of  morality.  The  immoral,  or  even  the  criminal 
conduct  of  a  Plaintiff,  in  matters  extraneous  to  the 
question  in  dispute,  furnished  no  reason  why  a  contract, 
which  had  been  made  with  him,  should  not  be  speci- 
fically performed.  A  man  might  be  an  adulterer  or  a 
drunkard ;  but  there  was  no  reason  why  an  adulterer  or 
a  drunkard  should  not  have  a  lease  in  pursuance  of  an 
agreement.  The  language  which  had  been  put  upon 
this  record  was  most  unmeasured  and  indecorous;  it 
was  one  thing  to  state  that  a  man  was  in  distressed  or 
insolvent  circumstances,  and  another  to  allege  that  he 
was  a  common  swindler ;  for  such  must  be  presumed  to 
be  the  imputation,  when  it  was  stated  that  he  had  put  in 
circulation  bills  of  a  swindling  character. 

The  Master  of  the  Rolls  said,  that  the  lessor  had  a 
plain  interest  in  the  responsibility  of  the  lessee,  and  the 
Defendants  had  a  right  to  make  any  statement  in  tlieir 
answer  which  went  to  shew  misrepresentation  on  the 
part  of  the  Plaintiff  as  to  his  circumstances  and  re- 
spectability. They  had  a  right  to  aver  the  general  in- 
solvency of  the  Plaintiff,  and  to  put  in  issue  any  facts 
which  went  to  prove  such  insolvency,  or  to  shew  that 
the  representations  of  the  Plaintiff,  by  which  the  De- 
fendants were  induced  to  enter  into  the  agreement, 
were  not  true ;  but  they  had  no  right  to  introduce  mere 
imputations  on  the  moral  character  of  the  Plaintiff;  and 
such  exceptions  as  applied  to  passages  impeaching  merely 
the  Plaintiff's  moral  character  were  properly  allowed. 

It 

(a)  1  Rutt,  4-  JIf.  S8. 
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It  was  then  insisted,  on  the  part  of  the  Plaintiff,  18SS. 
that  as  the  Defendants  had  taken  a  general  exception 
to  tlie  Master's  report,  aflSrming  that  all  the  exceptions 
allowed  by  the  Master  ought  to  have  been  over-ruled, 
and  the  Court  was  of  opinion  that  the  Master  was  right 
in  allowing  some  of  them,  the  Defendants  could  not 
succeed  upon  any  of  the  points  in  respect  of  which  the 
Master  was  wrong;  but  the  whole  must  fail  under  the 
general  exception,  according  to  the  decisions  in  Hodges 
V.  Salomons  (a),  and  in  Ghreen  v.  Weaver,  {b) 

m 

The  Master  of  the  Rolls. 

This  is  exactly  the  same  case  as  Green  v.   Weaver. 

# 

The  exception  affirms,  that  in  all  the  points  enumerated 
the  Master  has  been  wrong,  and  it  appears  to  the  Court 
that  the  Master  has  not  been  wrong  in  all  those  points. 
The  general  exception  covers  too  much,  therefore,  and 
must  be  overruled. 

His  Honor  would  not  allow  the'  Defendants  liberty 
to  amend  the  form  of  their  exceptions,  inasmuch  as 
they  had  had  the  opportunity  of^ raising  the  very  points, 
on  which  they  insisted  in  their  answer,  in  an  action  at 
law,  in  which  they  had  failed.  Had  it  not  been  for 
that  circumstance,  his  Honor  intimated  that  he  would 
have  allowed  the  Defendants  liberty  to  amend. 

(a)  1  Cftr,S49.  {ft)  1  5im.404. 
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Rolls. 
March  IS. 

L.C. 

July  23. 
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ARUNDELL  v.  ARUNDELL. 


TTNDER  a  deed  of  settlement  and  family  arrange- 
^    ment,  dated  the  22d  of  Febinafy  1811,  for  liquidat- 


ing the  debts  of  Henrys  the  then  late  Lord  Arundellj  and 
to~  the  general  for  settling  the  estates  therein  mentioned  subject  to 
deed,  and  will  those  debts,  James  Everardj  the  then  Lord  ArundeUj 

gi?e  it  such  a    gji  J  father  of  the  present  lord,  was  entitled  to  charge 

construction  _  .  •       .  . 

as  supports       the  estates  of  Ashgrove  and  ToUard  Royal  with  a  jomture 

that  general  ^p  800/.  a  year  in  favour  of  his  wife ;  and,  subject  thereto, 
though  a  par-  those  estates,  together  with  the  rest  of  the  property 
sionin  the"^**"  comprised  in  the  settlement,  were  thereby  vested  in 
deed  may  be  trustees  upon  trust  to  sell  the  same,  and  apply  the  pro- 
with  it  ^uce  of  the  sales  towards   payment  of  the  debts   of 

A  jointress,    Henry,  the  then  late  Lord  ArundelL  with  remainders  to 
bdng  entitled  '^  .  - 

under  a  set-      James  Everardf  then  Lord  Arwidell^  and  his  son  the 

tlement  to  a     present  Lord,  successively  for  life,  with  remainder  to 

SCO/,  a  year,      the  first  and  other  sons  of  the  present  Lord  Arundell  in 
consented, 
for  the  pur- 
pose of  facili* 
tating  the  sale 
of  the  settled 
estates,  to 
concur  with 
the  trustees 
in  conveying 
the  estates 
exonerated 
from  her 
jointure  upon 
having  it  suf- 
ficiently se- 
cured; and 
a  sum  of 

16,000/.  Navy  5  per  cents ,  part  of  the  produce  of  the  sale,  having  been  invested, 
the  jointress,  by  a  deed  declaring  the  trusts  of  the  investment,  agreed  *^  to  accept 
the  dividends  and  annual  produce  of  the  stock  in  full  discharge  or  satisfaction  of 
her  jointure  rent-charge  of  800/.*'  By  the  succesbivc  conversion  of  the  Navy  5  per 
cents,  into  4  per  cents,  and  3\  per  cenrs.,  the  income  arising  from  the  original 
investment  was  reduced  to  588/.  a  year :  Held,  that  the  jointress  had  a  lien  upon 
the  capital  of  the  sum  invested,  for  the  purpose  of  making  good  the  full  amount  of 
her  annuity  of  800/. 


tail  male,  with  remainder  to  the  younger  brother  of  the 
present  Lord  Arundell  for  life,  with  similar  remainders 
to  his  sons  in  tail  male,  &c. 

In  the  month  of  May  1812,  James  Everard  Lord 
Arundell^  in  pursuance  and  execution  of  the  power  re- 
served to  him  by  the  settlement,  limited  and  appointed 
to  the  trustees  therein  named  in  trust  for  his  wife,  now 
the  Dowager  Lady  Arundell^  and  her  assigns,  during 

her 
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lier  life,  in  case  she  should  survive  him,  one  annual        1833. 
sum  or  yearly  rent  charge  of  800/.,  to  be  chargeable      .  •. 

upon  and  yearly  issuing  and  payable  out  of  the  said  ^  v. 
Ashgraoe  and  ToUard  Royal  estates,  with  the  usual 
powers  of  distress  and  entry  for  the  recovery  of  the 
same  when  in  arrear ;  and  in  further  pursuance  of  the 
same  power  he  also  limited  and  appointed  the  said 
estates,  charged  with  the  said  sum  of  800/.  a  year,  to 
trustees  for  a  term  of  200  years,  in  trust  for  securing, 
raising,  and  paying  the  said  annuity  out  of  the  rents 
and  profits  thereof,  or  by  demising,  leasing,  selling,  or 
mortgaging  the  same  as  therein  particularly  mentioned. 
The  yearly  rental  of  the  estates  thus  charged  was  greatly 
more  than  sufficient  to  satisfy  the  amount  of  Lady  Anm- 
deWs  rent-charge. 

James  Everard  Lord  Armtdell  died  in  July  1817;  and 
in  the  years  1819  and  1 820  the  trustees  of  the  settlement, 
being  desirous  of  selling  the  Ashgrove  and  TcUard 
Royal  estates  exonerated  from  the  jointure,  applied 
to  his  widow  the  Dowager  Lady  ArundeU  for  her  con- 
currence in  accomplishing  that  object,  upon  having  her 
annuity  of  800/.  sufficiently  secured.  Lady  ArundeU 
consented  to  the  application.  The  estates  were  sold  to 
different  purchasers  for  a  sum  amounting  in  the  whole 
to  38,000/. ;  Lady  ArundeU  concurring  in  the  sales,  and 
joining  in  conveying  the  estates  to  the  respective  pur- 
'chasers  released  from  any  claim  in  respect  of  her  rent- 
charge  ;  and  portions  of  the  produce  of  the  sales  were 
from  time  to  time  laid  out  in  the  purchase  of  Navy  5  per 
cent  annuities,  till  a  sum,  amounting  in  the  whole  to 
•16,000/.  U.  lOf/.,  of  such  annuities,  was  set  apart  and 
invested  upon  trust  for  the  purpose  of  securing  to  Lady 
*  ArundeU  the  payment  of  her  jointure  of  800/.  a  year.  On 
the  21st  of  August  1820  a  deed  of  trust  was  executed, 
for  the  purpose  of  declaring  the  trusts  of  the  stock  thus 

Y  3  appro- 
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appropriated,  to  which  foar  persons  as  trustees,  together 
with  the  present  Lord  Arundell  and  the  Dowager  Lady 
ArundeUy  were  parties.   The  deed,  after  reciting  seriatim 
the  sales  and  conveyances  which  had  previously  been 
made  of  the  several  parts  of  the  Ashgrave  and  ToUard 
Hoyal  estates  under  the  powers  vested  in  the  trustees  of 
the  original  settlement,  and  reciting  that  the  said  estates 
were,  at  the  time  of  such  several  sales,  subject  to  a  join- 
ture rent-charge  of  800/.  a  year  in  favour  of  the  Dowager 
Lady  Arundell  for  her  life,  payable  quarterly ;  but  that, 
in  consideration  of  the  sums  of  money  therein  mentioned, 
being  part  of  the  purchase-money  arising  from  such 
sales  (which  sums  had  been  laid  out  in  the  purchase  of 
7701/.  115.  4</.,    2522L  Ss.  6d.,  and   5776/.  2$.,   5   per 
cent.  Navy  annuities),  the  estates  and  premises  comprised 
in  the  several  conveyances  of  the  same  were  thereby 
conveyed,  free^,  and  discharged  from  the  said  jointure 
rent'charge   by  and   with    the   direction  of  the  said 
Dowager  Lady  Arundell^  under  an  agreement  that  the 
aforesaid  several  sums  should  be  invested  in  the  pur- 
chase of  Navy  5  per  cent  annuities  in  the  names  of 
the  trustees  parties  thereto,  upon  trust  to  pay  her  the 
dividends  and  annual  proceeds  thereof  ibr  her  life  upon 
account  and  in  part  discharge  of  her  said  jointure  rent- 
charge,  and  subject  thereto,  upon  tlie  subsisting  trusts  of 
the  settlement  of  February  1811,  and  reciting  that  such 
investments  had  been  made  accordingly;  and  further  re- 
citing that  the  aforesaid  several  sums  of  7701/.  1 U.  ^d^ 
25221.  Ss.  6</.,  5776/.  2s.f  5  per  ceuU  Navy  annuities 
constituted  together  the  sum  of  16,000/.  is.  10^,  5  per 
cent,  like  annuities,  and  completed  the  whole  investment 
necessary   and   agreed   upon   for  answering    the   said 
jointure  rent*charge ;  it  was  witnessed,   and  in  further 
performance  of  the  said  agreement  it  was  declared, 
that  the  said  trustees  parties  thereto^  their  executors 
and  administrators,  should  stand  and  be  possessed  of 
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the  said  aggregate  sum  of  16,000/.  Is.  lOd.^  5  per  cent  1833. 
Navy  annuities,  so  transferred  into,  and  standing  io  a^^JJ^^ 
their  names  as  aforesaid,  upon  trust,  during  the  life  of  ^  v. 
the  said  Dowager  Lady  Arundellj  to  pay  and  apply  the 
dividends  and  annual  produce  thereof,  as  the  same 
should  become  due,  unto  the  said  Dowager  Lady 
Arundcll  during  her  natural  life,  in  fiiU  discharge  or 
satbfacticm  (as  she  did  thereby  accept  the  same)  of  her 
said  jointure  rent-charge  of  800/.;  and  upon  further 
trust  to  pay  to  her  executors  or  administrators,  in  case 
of  her  death  either  between  the  feast  days  of  Lady-day 
and  Midsummer-'datf^  or  between  the  feast  days  of 
Michaelmas'day  and  Christmas^ay^  so  much  and  such 
proportion  of  the  said  dividends  and  annual  produce  as 
would  be  equivalent  to  one  quarterly  payment  of  the 
said  jointure  rent-charge  of  800/. ;  and  from  and  imme- 
diately after  her  decease,  and  full  payment  of  the  said 
yearly  rent-charge  and  all  arrears  tliereof,  upon  trust  to 
transfer  the  said  sum  of  16,000/.  Is.  lOe/.,  5  per  cent. 
Navy  annuities,  and  the  dividends  and  annual  produce 
thereof,  unto  the  trustees  of  the  settlement  of  Tebn^uary 
1811,  or  the  su):vivors  or  survivor  of  them,  their  or  his 
executors,  adminbtrators,  or  assigns,  upon  and  for  the 
trusts,  intents,  and  purposes  by  the  said  last-mentioned 
settlement  declared  of  the  monies  to  arise  from  the  sales, 
thereby  directed  to  be  made  of  the  hereditaments  therein 
comprised,  or  such  of  them  as  should  be  then  subsisting 
undetermined  or  capable  of  taking  effect. 

In  the  year  1822  the  Navy  5  per  cent  Bank  annuiues 
were,  by  act  of  parliament  (a),  reduced  to  4  per  cent, 
annuities,  and  the  16,800/.  4  per  cent  annuities,  into 
which  the  16,000/.  Navy  5  per  cent,  annuities  were  con- 
verted, produced  only  an  annuity  of  672/. 

In 

(a)  5  G,  4.  c.  9 
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In  the  year  1825  the  4  per  cent,  annuities  were,  by 
the  like    authority  of  parliament  (a),   converted    into 
S^  per  cent,  annuities,  and   Lady   AmnddPs  annuity 
was  thereby  further  reduced  to  588/.  a  year.     The  late 
Mr.  Humphra/Sj  the  conveyancer,  was  one  of  the  trustees 
in  whose  name  the  16,000/.  Navy  5  per  cent,  annuities 
were  invested,  and  was  the  agent  and  confidential  adviser 
of  the  Defendant,  Lord  Arundellj  and  of  the  family 
generally,  in  the  management  of  the  property.     He  was 
also  one  of  the  trustees  of  the  estates  comprised  in  the 
settlement  of  February  181 1,  and  of  the  proceeds  of  the 
sales  made  in  pursuance  of  the  provisions  of  that  settle- 
ment.    Mr.  Humphreys  lived  till  the  latter  end  of  the 
year  1830;  and  the  bill  alleged  that,  during  his  life,  he 
continued  to  pay  to  Lady  ArundeU  her  jointure  of  800/. 
a  year,  making  up  the  difference  between  that  sum  and 
the  reduced  dividends  out  of  the  trust  monies  in  his 
hands.     Upon  the  death  of  that  gentleman,  the  present 
bill  was  filed  by  the  Dowager  Lady  ArundeU  against 
Lord  ArundeU  and  the  trustees  of  the  settlement,  and 
the  persons  interested  as  remainder-men,  for  the  pur- 
pose of  having  it  declared  that  the  Plaintiff  was  entitled 
to  a  lien  upon  the  capital  sum  of  stock  which  on  the 
sale  of  the  estates  released  from  the  rent-charge  had 
been  set  apart  to  answer  her  annuity,  to  the  extent  of 
the  difference  between  the  value  of  the  reduced  dividends 
and  the  800/.  a  year. 


No  evidence  was  gone  into  in  support  of  the  bill ; 
and  the  argument,  therefore,  turned  entirely  on  the  con* 
struction  to  be  given  to  the  trust  deed  of  August  1820, 
land  on  the  real  nature  and  object  of  the  transaction, 
to  be  collected  from  a  comparison  of  that  and  the  prior 
instruments. 

Mr. 
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Mr.  Bolfe  and  Mr.  G.  L.  JRussell  for  the  Plaintiff. 

It  is  clear  that  there  could  have  been  no  intention  on 
the  part  of  Lady  Arundeli  to  vary,  or  subject  to  fluctu- 
ation the  amount  of  the  annuity  to  which  she  was  en- 
titled, when  she  consented,  for  the  accommodation  of  the 
trustees,  to  accept  the  security  of  the  funds  in  lieu  of 
that  of  the  estate  upon  which  the  annuity  was  charged. 
She  did  not  release  her  right  to  the  full  amount  of  the 
annuity ;  on  the  contrary,  the  deed  is  founded  not  only 
upon  the  implied,  but  upon  the  expressed  intention  of 
the  parties  that  that  right  should  be  fully  secured ;  for  it 
provides  that  the  stock  shall  be  transferred  upon  the 
trusts  therein  mentioned,  ''  from  and  immediately  after 
her  decease,  and  full  payment  of  the  said  yearly  rent- 
charge  and  all  arrears  thereof."  If  the  rents  of  the 
estate  had  been  insufficient  to  pay  the  jointure,  she  was 
entitled,  under  the  original  security,  to  come  upon  the 
corpus  of  the  estate,  and,  in  the  event  which  has  hap- 
pened, she  has  the  same  right,  under  the  substituted 
security,  to  have  the  deficiency  between  the  amount  of 
the  annuity  and  the  reduced  dividends  made  good  out 
of  the  capital  sum  produced  by  the  sale  of  the  estates. 


188S. 
Abundsll 

V, 

Arund£ll. 


Mr.  Pemberkm  and  Mr.  Benson^  for  Lord  Arundellj 
contended  that  Lady  Arundeli  had  consented  to  release 
her  charge  upon  the  estates  in  question ;  that  she  had,  in 
&ct,  made  her  own  election  between  a  charge  upon 
certain  other  estates  which  had  been  proposed  to  her, 
and  an  income  to  arise  from  the  purchase  of  stock,  to 
the  latter  of  which  she  gave  the  preference,  and  that 
ahe  was  bound  by  the  deed  of  August  1820,  the  plain 
construction  of  which  was,  that  she  had  given  up  one 
security  and  accepted  another  in  lieu  of  it.  That 
elecdon  having  been  made  by  the  Plainti£^  it  would  be 
unjust  that  the  remainder-men  should  be  charged  with 
the  consequences  of  a  contingehcy,  not  contemplated  by 

any 
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1833.       any  of  the  parties,  and  which  might,  by  possibility, 
AauNDELL     ^^^®  ^®°  favourable  to  Lady  AnmdelL 

Abundell.        27^^  Master  of  the  Rolls. 

The  Plaintiff,  having  abundant  security  for  her  join- 
ture on  the  estates  charged  wiih  it,  could  have  no  per- 
sonal motive  to  concur  in  the  sale  of  the  estates,  and 
must  have  acted  at  the  request  of  the  parties  interested 
in  the  amount  of  the  produce  of  the  estates ;  and  her 
consent  could  never  have  been  required  or  given,  but 
upon  the  full  understanding  of  all  paities  that  her 
jointure  of  800/.  a  year  was  to  be  sufficienUy  secured. 
It  is  true  that  the  declaration  of  trust  in  the  deed  ex- 
presses that  the  trustees  are  to  pay,  and  the  Plaintiff 
agrees  to  accept  the  dividends  of  the  16,000/.  in  full  dis- 
charge or  satisfaction  of  her  jointure  of  800^  a  year; 
but  from  the  language  of  the  other  parts  of  the  deed,  as 
well  as  from  the  nature  of  the  transaction,  it  is  plain 
that  it  was  the  intention  of  all  the  parties  to  the  deed 
that  the  16,000/.  stock  should  form  a  security  to  the 
Plaintiff  for  the  full  jointure  of  800/*  a  year ;  and  al- 
though the  particular  circumstances  which  have  hap- 
pened were  not  foreseen  or  provided  for,  yet,  in  execu- 
tion of  the  manifest  general  intention  of  the  deed,  the 
Plaintiff  appears  to  me  to  be  entided  to  a  declaration, 
that  the  16,000/.  stock  is  to  be  considered  as  invested 
to  secure  to  the  Plaintiff  her  full  jointure  of  800/*  a 
year;  and  that  the  actual  dividends  being  insuflBcient,  the 
Pldntiff  has,  according  to  the  prayer  of  the  bill,  a  lien 
upon  the  capital  sum,  to  make  up  the  deficiency  from 
time  to  time,  by  sale  of  a  sufficient  part  of  the  capitals 
The  concurrence  of  the  Plaindff  in  the  sale  of  the 
estates  charged  with  her  jointure  was  equally  for  the 
benefit  of  the  tenant  for  life  and  of  those  entitled  in 
remainder,  and  the  interest  of  both  is  equally  subject 
to  the  Plaiiitifl^'s  charge  of  800/.  a  year ;  the  argument 

of 
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of  prejudice  to  the  remainder-men  is  therefore  of  no        188S. 
weighL 
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Arukdklu 


The  Defendant,  Lord  ArundeU^  presented  a  petition  Jvfy  SJ. 
of  rehearing  to  the  Lord  Chancellor ;  and  the  case  was 
accordingly  re-argued  by  Sir  £•  Sugdetiy  Mr.  Boffe,  and 
Mr.  G.  L.  Russell  in  support  of  the  decree,  by  Mr. 
Pepys  and  Mr.  Benson  for  the  appellant,  and  by  the 
Attomey^Gefieralf  Mr.  Westf  and  Mr.  JVrtghi  for  the 
trustees  of  the  settlement,  and  for  persons  interested  as 
remainder*men  under  it. 

The  argument,  on  both  sides,  consisted  principally       , 
of  a  commentary  on  the  clauses  and  peculiar  language 
of  the  different  instruments,  especially  of  the  deed  de- 
claring the  trusts  of  the  stock. 

On  behalf  of  Lord  Anmdell  it  was  further  contended, 
that  the  arrangement  made  with  Lad}*  Arundell  by  the 
tenant  for  life  and  the  trustees  was  an  absolute  and 
complete  exchange  by  the  jointress  of  the  rent-charge 
secured  on  the  estates  for  the  annual  dividends  of  the 
substituted  stock;  and  that,  although  Lady  Arundell 
might  not  have  intended  to  give  up  any  portion  of  her 
jointui-e,  she  had  distinctly  agreed  to  accept  of  the  pro- 
vision under  the  trust  deed  in  lieu  of  the  rent-charge; 
and  the  arrangement  having  been  entered  into  for  the 
convenience,  and  with  the  concurrence  of  all  parties, 
must  be  binding  upon  her  as  well  as  upon  all  the  rest. 
The  transaction  amounted  to  a  clear  appropriation  of 
the  stock ;  and  after  that  was  once  made,  all  persons 
beneficially  interested  in  the  appropriated  fund  must  be 
considered  as  taking  it  for  better  or  worse,  and  subject, 
therefore,  to  the  chances  of  depreciation  which  legisla- 
tion, or  other  political  events,  might  produce.  The 
la^t  act  of  parliament  fur  the  conversion  of  the  stock 

in 
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in  question  contained  an  express  declaration  to  that 
effect  (a)f  although  the  rule  was  sufficiently  plain  upon 
general  principles :  Kendall  v.  Russell,  (b) 

In  support  of  the  decree,   May  v.  Bennett  {c)  and 
Daxnes  v.  Wattier  (d)  were  cited. 


The  Lord  Chancellor,  after  stating  the  general 
nature  of  the  settlement  of  Februaty  1811,  and  of  the 
appointment  in  favour  of  the  Plaintiff,  Lady  Arundell^ 
continued  to  the  following  effect :  — 

That  the  Lady  Arundell  had  an  effectual  security 
upon  the  Ashgr(we  and  ToUard  Boyal  estates,  to  the 
full  amount  of  her  jointure,  is  undeniable.  The  rents 
were  amply  sufficient ;  but  if  any  deficiency  should  take 
place,  it  was  provided  that  such  deficiency  should  be 
made  good  by  sale  or  mortgage ;  and  in  the  declaration 
of  trust,  upon  which  the  present  question  arises,  distinct 
reference  is  made  to  her  right  thus  secured,  and  to  the 
conveyance  under  which  she  enjoyed  it.  The  whole  of 
the  instruments,  therefore,  may  be  taken  together  as 
one;  and  from  the  whole,  as  no  doubt  can  exist  respect- 
ing the  situation  in  which  she  stood,  so  no  question  ap- 
pears maintainable  as  to  what  must  have  been  her 
meaning  in  the  transaction  which  took  place  with  her 
consent  for  the  accommodation  of  the  family.  But  the 
deed  itself  under  consideration,  without  any  reference  to 
the  prior  conveyances,  seems  sufficient  to  lead  to  the 
Bame  conclusion. 

It  soon  became  expedient,  as  was  foreseen,  for  the 
trustees  to  act  under  their  powers,  and  make  a  sale  of 
part  of  the  estates,  subject  to  Lady  AmndelTs  jointure ; 

and 


{a)  SG.4.C,  1 1.^.20. 
(b)  S  Sim.  4i4. 


(c)  1  Russ.  570. 
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and  it  was  plainly  desirable  that  they  should  be  enabled        I83S. 

to  give  the  purchasers  a  tide  disencumbered  of  that     1'   -    '  ' 
.  ^         ,  .  Abundkll 

charge.     But  this,  of  course,  they  could  not  do  without  v, 

her  concurrence.  She  gave  her  consent  to  the  several 
sales  of  the  property,  and  always  upon  condition  that  a 
portion  of  the  price  should  be  invested  towards  securing 
her  an  annuity  equal  to  the  amount  of  the  rent*charge 
thus  released. 

The  declaration  of  trust  recites  those  sales  and  in- 
vestments seriatim.  After  referring  to  the  sale  of  one 
part  of  the  estate,  and  the  investment  of  a  portion  of  the 
proceeds,  it  then  goes  on,  in  like  manner,  to  recite 
another  sale  of  land,  the  discharge  by  the  jointress, 
and  investment  of  part  of  the  purchase-money ;  and, 
lastly,  an  investment  also  of  another  sum  required  to 
make  up  a  sufficient  capital  to  yield  the  interest  of 
800/.  a  year ;  and  it  closes  its  recitals  by  stating,  that 
the  sums  of  stock  so  bought  **  constitute  together  the 
sum  of  16,000/.  Is*  lOd.  Navy  5  per  cents.,  and  com- 
plete the  whole  investment  necessary  and  agreed  upon 
for  answering  the  said  jointure  rent-charge." 

As  the  5  per  cents,  were  afterwards  turned  into  4  per 
cents.,  yielding,  on  a  somewhat  larger  nominal  capital, 
the  reduced  annuity  of  672/.,  and  by  a  subsequent  act 
those  4  per  cents,  were  reduced  to  3^  per  cent.,  yielding 
only  588/.  a  year,  the  original  income  of  800/.  thus  suf« 
fered  a  defalcation  of  212/.,  or  above  a  fourth  part  of 
the  whole;  and  the  question  is  upon  whom  this  loss 
shall  fall,  —  upon  the  jointress  who,  without  consider- 
ation, released  her  ample  security  over  the  estates,  to 
facilitate  the  sale  for  the  benefit  of  the  family,  or  upon 
the  family  who  obtained  this  benefit  for  nothing. 

It  is  undeniable,  that  if  Lady  ArundeU  chose  to  con- 
vert her  security  over  the  estates  into  a  right  to  receive 

merely 
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1833.  merely  the  interest  of  so  much  stock,  be  that  interest 

-'^^  —'  more  or  less,  she  micht  validly  make  the  exchange.  She 

V.  never  could  benefit  by  it ;  she  never  could  increase  her 


Arundrll. 


annuity;  and  she  might,  as  has  eventually  been  the  case, 
lose  a  portion  of  it  Still,  if  she  chose,  she  might  make 
the  exchange  with  the  benevolent  purpose  of  aiding  the 
family  arrangement;  a  purpose  on  her  part  quite  disin- 
terested, as  neither  she  nor  her  issue  could,  in  the  cir- 
cumstances, derive. any  advantage  from  it  But  such 
gifts  are  not  to  be  presumed ;  at  least  the  frame  of  the 
instruments,  recording  an  intention  of  this  kind,  must  be 
plain  and  their  language  unequivocal;  and  as  no  one 
can  doubt  the  probable  intention,  in  the  absence  of  ex- 
pressions to  exclude  it  that  intention  will  prevail. 

The  passage  already  adverted  to,  where  the  declar- 
ation of  trust  speaks  of  the  *<  16,000/.  Is.  lOd.  Navy 
5  per  cents,  as  completing  the  whole  investment  neces- 
sary and  agreed  upon  for  answering  the  said  jointure 
rent-charge,"  appears  to  indicate  something  like  a  sub- 
stitution of  the  annuity  from  the  stock  for  the  annuity  from 
the  estates.  But  this  language  is  by  no  means  un- 
equivocal ;  and  it  seems  only  to  amount  to  this,  that  the 
sum  specified  was  calculated  as  sufficient  for  the  purpose 
in  view,  the  governing  purpose  of  the  whole  arrange- 
ment; namely,  the  obtaining  a  clear  800/.  a  year  for  the 
jointress.  But  the  declaration  of  the  trusts  in  the  deed 
of  August  1820  goes  further  than  the  recitals.  The 
deed  declares  that  the  trustees  were  **  to  pay  and 
apply  the  dividends  and  annual  produce  thereof,  as  the 
same  should  become  due,  unto  the  said  Dowager  Lady 
Arundell  during  her  natural  life,  in  full  discharge  or 
satisfaction,  as  she  doth  hereby  accept  the  same,  of  her 
said  jointure  rent-charge  of  800/."  Now,  it  certainly 
cannot  be  doubted,  that  if  these  words  had  stood  alone, 
and  if  we  had  known  no  more  of  the  relative  position  of 
the  parties  than  that  a  rent-charger  had  executed  an  in- 

12*  strument 
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strument  expressed  in  such  terms,  she  would  have  been        1833. 
confined  to  the  stock  annuity  in  substitution  for  the  rent-     7"^ 
charge.     But,^s/,  there  are  other  words  in  the  witness-  v. 

ing  part  of  the  deed  which  indicate  the  intent  that  800/. 
a  year,  at  all  events,  should  be  secured  to  Lady  ArundeU : 
secondly^  there  are  circumstances  stated  in  the  recitals 
which  evidence  what  must  have  been  the  general  intent; 
and,  thirdly^  there  are  words  which,  after  a  partial  and 
apparent  deviation  from  the  general  intent,  recur  to  that 
intent,  and  can  hardly  receive  any  construction  except 
such  as  is  consistent  with  it. 

Firsts  the  clause  which  I  last  read,  and  which  raises 
the  principal  doubt  in  the  case,  is  immediately  followed 
by  a  direction,  that  in  the  event  of  Lady  ArunddTs  death 
in  the  interval  between  the  quarter  days,  the  trustees  are 
to  pay  to  her  executors  or  administrators  "  so  much 
and  such  proportion  of  the  said  dividends  and  annual 
produce  as  will  be  equivalent  to  one  quarterly  payment  of 
the  sd\d  jointure  rent'^harge  of  800/.;"  not  of  the  said 
annuity  arising  from  16,000/.  Navy  5  per  cents*,  but  of 
800/.,  a  sum  equal  to  the  rentrcharge,  of  which  it  was  the 
representative.  This  provision,  although  it  only  relates 
to  the  arrears  due  on  the  quarter  current  at  the  death 
of  Lady  AnrndeU^  indicates,  as  strongly  as  words  can  do, 
what  the  general  intent  of  the  whole  instrument  was  in 
regard  to  the  jointress's  right ;  for  it  assumes  that  she 
was  always  to  have  800/.  a  year  from  the  stock,  in  place 
of  the  same  sum  from  the  estates. 

Secondly,  the  recitals,  as  well  the  provision  just  re- 
ferred to,  shew  that  the  intention  which  might  be  pre- 
sumed to  regulate  .this  arrangement  among  the  parties, 
was,  in  fact,  that  whereon  they  treated,  concluded,  and 
acted.  And  it  may  further  be  observed,  that  there  is  no 
recital  setting  forth  that  Lady  Anmdell,  out  of  her  love 
and  nifection  for  the  family,  and  for  the  sake  of  helping 

on 
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1883*       on  the  family  arrangements,  was  minded  to  convert  hen 

'  ~   '  -''     certain  annuity  of  800/.,  well  secured  on  the  land,  into  & 
Arunoell.  ... 

V.  fluctuating  annui^  which  no  change  could  raise,  and  any 

Arokoelu    change  must  lower. 

TliirdJjfj  there  are  the  words  which  immediately 
follow  the  clause  last  cited,  and  which  provide  for  the 
re-transfer  of  the  stock  to  the  uses  of  the  settlement,  after 
the  determination  of  Lady  AnmdelPs  life  interest  How 
is  the  stock  to  be  transferred,  and  subject  to  what  de- 
ductions? ^*  From  and  immediately  after  her  decease,: 
and  JiM  paymerU"  (that  is,  after  full  payment)  *'  of  the 
same  yearly  rent-charge  and  all  arrears  thereof,  upon 
trust  to  transfer,"  &c.  It  is,  then,  to  be  transferred, 
after  full  payment  of  the  same  yearly  rent-charge,  that 
is,  800/.,  and  all  arrears  thereof;  not  after  payment  of 
the  yearly  interest  upon  the  16,000/.  stock,  and  the 
arrears  of  that  interest,  but  the  rent-charge  and  its 
arrears.  There  is  here,  therefore,  a  manifest  and  com- 
plete recurrence  to  the  general  intent,  after  what  may 
be  deemed  an  apparent  or  momentary  departure  from 
it  in  the  earlier  part  of  the  instrument. 

I  was  at  one  time  disposed  to  lay  less  stress  upon  this 
part  of  the  instrument,  considering,  first,  that  the  pro- 
vision is  confined  to  the  event  of  Lady  ArtmdeWs  decease^ 
and  the  portion  of  the  annuity  belonging  to  the  quarter 
in  which  she  should  die,  and,  next,  that  the  words  **all 
arrears  thereof"  might  be  satisfied  by  the  arrears  of  that 
quarter  in  which  she  should  die,  and  might  be  taken  as 
relating  only  to  those  arrears.  But  further  reflection 
upon  the  words,  whether  as  taken  in  themselves,  or  in 
their  connection  with  the  rest  of  the  instrument,  has 
convinced  me  that,  in  soundness  of  construction,  they 
will  bear  no  meaning,  save  the  one  required  to  work 
out  the  general  intent.     I  do  not  say  that  my  original 

8*  doubt 
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doubt  in  this  respect  has  wholly  vanished;  but  I  tHink        I8SS. 

the  reference  to  **  jointure  rent-chari?e.  and  all  arrears  '    ^ ' 

.  ...  Abundkll 

thereof, "  is  not  to  be  got  over ;  and  my  opinion,  there-  v, 

fore,  is  made  up  without  further  hesitation  on  this  point.      Amwdmlu 

It  scarcely  needs  to  be  remarked,  that  if  we  look  to 
the  fact,  and  regard  what  really  was,  in  all  human  pro- 
bability, the  view  of  the  parties,  no  doubt  ever  entered 
their  minds  that  the  stock  would  always  yield  the 
sum  required;  and  that,  therefore,  they  never  thought 
of  making  any  provision  for  a  deficiency.  But  to  such 
considerations  we  cannot  look  in  construing  the  deeds 
of  private  individuals ;  or,  indeed,  in  interpreting  the 
enactments  of  the  legislature,  unless  it  be  where  we 
plainly  perceive  that  any  case  which  may  arise  is  wholly 
omitted,  and  cannot  be  reached  by  the  words  employed ; 
an  inference  against,  and  not  in  favour  of  which  we 
ought  always  to  lean,  where^  in  the  one  case  the  general 
intent  of  the  parties  is  to  be  furthered,  or  in  the  other, 
the  object  of  the  lawgiver  is  remedial. 

This  case,  like  all  others  of  the  same  kind,  must 
stand  on  its  own  circumstances ;  and  the  authorities,  to 
which  reference  was  made  in  the  argument,  are  not  at 
all  decisive  of  the  present  question.  As  far  as  they  go, 
however,  those  cases  are  favorable  to  the  course  here 
taken  of  raising  the  yearly  deficiency  by  sale  of  the 
stock  from  time  to  time ;  for,  in  both  of  them,  a  deficiency 
in  annuities  having  arisen  from  the  conversion  of  one 
stock  into  another,  the  Court  directed  it  to  be  supplied 
by  sale  of  the  corpus,  unless  it  could  be  made  good  out 
of  other  funds  liable  to  the  charge. 

The  whole  of  the  decree  must  be  affirmed. 


Vol.  I. 
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ings under 
commissions 
of  partition. 


MANNERS  V.  CHARLESWORTH. 

nnHE  bill  was  filed  for  a  partition  by  one  of  ten 
tenants  in  common  against  the  remaining  nine. 
A  decree  was  roade^  and  a  commission  issued  in  the 
usual  form.  The  commissioners  afterwards  made  their 
return,  to  which  eight  of  the  Defendants  took  exceptions ; 
and  at  the  same  time  presented  a  petition,  praying  that 
the  return  might  be  suppressed,  and  that  a  new  com- 
mission might  issue.  The  Vice-Chancellor  dismissed 
the  application,  which  was  now  brought  by  way  of  i^ 
peal  before  the  Lord  Chancellor. 

Mr.  Boife^  Mr.  Kocy  and  Mr.  Kindir^^  for  the 
petitioners. 

The  AHomey^Generalf  Sir  Edward  Sugden^'NLr.Kn^hif 
and  Mr.  Wakefield  appeared  for  parties  interested  in 
supporting  the  certificate. 

The  grounds  on  which  the  certificate  was  sought  to 
be  impeached  were  principally  two:  first,  that  due 
opportunity  had  not  been  given  to  the  parties  to  bring 
their  difierent  claims  under  the  consideration  of  the 
commissioners;  and  secondly,  that,  in  point  of  fact, 
an  unequal  and  unfair  division  had  been  made.  The 
circumstances  upon  which  the  petitioners  rdied,  in  order 
to  establish  these  positions,  were  brought  before  the 
Court  by  affidavit,  and  are  fully  stated  in  the  judgment. 
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TAe  Lord  Chanceu^or. 

A  considerable  obscurity  hangs  over  many  parts  of  this 
subject  of  commission  of  partition,  both  as  to  the  origin 
of  the  jurisdiction  after  the  statute  oi  Hen.  8.,  and  as  to 
the  principles  which  govern  its  exercise.  LordJS/cbn 
appears  to  have  felt  this  obscurity  in  Watson  v.  Duke 
of  Nortkumberland{a).  There  is  no  trace  of  the  pro- 
ceeding, I  believe,  in  this  Court  before  the  40th  ^iza- 
beth  i  and  it  was  of  rare  and  uncertain  use  as  late  as 
the  beginning  of  the  reign  of  Charles  L  That  the 
mode  of  proceeding  by  the  commissioners  is  fitr  from 
being  accurately  defined  in  practice,  appears  by  Lord 
BedesdaUs  opinions  in  Curzon  v.  Lysier^  which  Mr. 
Seton  has  published  in  his  late  work(&};  and  that  the 
practice,  as  to  the  important  matter  of  their  return, 
has  at  times  been  extremely  looser  may  be  gathered  from 
the  &ct  that,  at  least  as  late  as  the  year  1805,  the  re- 
turn was  in  general  made  without  the  evidence  annexed, 
contrary  to  the  exigency  of  the  commission  in  one  of  its 
most]  important  particulars.  This  appears  from  what 
passed  in  the  case  I  have  referred  to  of  Watson  v.  Duke 
of  Northumberland. 

Some  things,  however,  appear  to  be  settled,  or,  at 
least,  they  are  so  assumed  in  the  books,  and  in  Lord 
Eedesdal^s  discussion  of  the  subject.  The  Court  will 
be  slow  to  interfere  after  a  partition  made ;  and,  upon 
mere  evidence  of  inequality,  I  can  find  no  instance  of 
interference  where  the  regularity  of  the  proceedings  was 
not  impeached.  In  one  case,  indeed.  Turner  v. Morgan{c)f 
where  a  house  was  to  be  divided,  and  the  whole  chimneys 
and  fire-places,  and  the  only  staircase  were  allotted  to 

one 

(a)  II  Fei.  155.  (c)  8  Ves,  145.  II  To.  457.  a, 

(6)  ScUm  im  Dsertei^  191.        and  also  17  Frt.  540.  ■• 
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one  dt  the  tenants  in  commOD»  the  exception  taken  was 
overruled,  the  Court  holding,  apparently,  that  the  parties 
must  thus  be  compelled  to  buy  and  sell.     Again,  the 
commissioners,  though  they  are  to  act  equally  between 
the  parties,  and  are,  when  named,  the  commissioners  of 
all,  and  not  of  those  who  choose  them,  are,  nevertheless, 
chosen  by  those  parties  severally ;  a  circumstance  which 
clothes  their  proceeding  with  somewhat  of  the  nature  of 
an  arbitration,  and  makes  their  award  less  liable  to  be 
disturbed  than  the  judgment  of  persons  in  whose  selec- 
tion the  parties  had  either  none  of  them  interfered,  or 
only  one  of  them.     In  the  present  case,  three  of  the 
five  commissioners  were,  I  think,  chosen  by  the  object- 
ing parties.     It    may  further  be  observed,   that  the 
commissioners  are  not  bound  to  pursue  the  course  of 
examination  pointed  out  by  the  parties,  nor  even   to 
put  the  questions  which  the  parties  desire.   Lord  Hede^ 
dale  holds,  tiiat  they  may  frame  interrogatories,  which 
they  think  more  proper  for  obtaining  information,  and 
may  substitute  these  for  the  interrogatories  proposed  by 
the  parties ;  and  he  adds  that,  for  the  discretion  which, 
in  other  cases,  is  attributed  to  counsel,  there  is,  in  this- 
case,    substituted  the  discretion  vested   in   the  com- 
missioners.     Lastly,   it  may   be   observed,   from   the 
exigency  of  the  commission  and  the  tenor  of  the  return, 
how  much  depends  upon  the  commissioners  themselves, 
and  how  much  the  Court  looks  to  them  in  the  capacity 
of  witnesses,  as  well  as  arbitrators.     They  are  ^*  to  go 
to,  enter  upon,  walk  over,  and  survey  the  estate  in 
question;   and,   according  to  the   best  of  their  skilly 
Jcnaatedge^  and  judgment^  make  a  fair  partition.''.    Not 
to  determine  upon  inquiry  and  according  to  the  evidence, 
but  to  see  and  judge  for  themselves  by  their  own  skill 
and  knowledge.     This  is   their  principal  function  or 
mode  of  performing  their  office ;  but,  to  aid  them  in 
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fsxercising  it,  they  are  etidowed  with  a  supplementary 
power  of  calling  for  the  testimony,  including  of  course 
the  opinions  of  others*  They  are  authorised,  **  for  the 
better  making  such  division/'  to  summon  all  such  wit- 
nesses ^  as  they  shall  see  occasion  for.**  No  court  of  an 
ordinary  kind  has  any  right  whatever  to  determine  what 
evidence  is  wanting  for  its  guidance:  that  belongs  to 
the  parties.  Again,  if  witnesses  are  called,  the  con- 
missioners  are  authorised  to  examine  them  *^  upon  such 
interrogatories  as  they  shall  see  occasion  for."  They 
have  thus  a  larger  discretion  in  calling  for  evidence 
beyond  their  own  inspection,  and  in  dealing  with  that 
evidence;  a  discretion,  it  is  true,  not  to  be  exercised 
arbitrarily  and  capriciously,  but  soundly;  yet  still  a 
discretion  widely  different  from  any  possessed  by  or- 
dinary courts,  which  are  in  the  hands  of  the  parties, 
except  so  far  as  the  rules  of  evidence  interfere.  Ac- 
cordingly, the  commissioners  are  always  the  greater 
part  of  them  persons  of  professional  skill,  surveyors,  or 
land  valuers — as  in  this  case,  four  out  of  five; — and  how 
much  store  the  law  sets  upon  their  view,  may  be  seen 
by  the  care  taken  with  respect  to  it.  Littleton^  s.  248. 
gives  the  terms  of  the  judgment  upon  the  writ;— that 
partition  shall  be  made  between  the  parties,  and  that 
the  sheriff  in  his  proper  person  shall  go  to  the  lands 
and  tenements,  and  by  the  oath  of  twelve  lawful  men 
shall  make  partition;  and  the  stat.  8&9  ^.  3.  r.  31. 
(for  &cilitating  the  proceedings  under  the  writ)  provides 
for  the  necessary  absence  of  the  sheriff  by  directing  that 
two  justices  shall  attend  with  the  under-sheriff. 


18SS. 


Mannxab 

V, 

Chaaleb- 

WOBTH. 


In  applying  these  principles  to  the  present  question, 
I  cannot  find  that  the  commissioners,  who  entered  into 
the  examination  for  themselves,  have  so  conducted  their 
inquiries  as  to  call  for  the  interposition  of  the  Court* 
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The  return  is  regular,  with,  perhaps,  the  single  ex* 
ception  of  reference  being  made  in  the  depositions  to 
documents  not  annexed.  But  that  defect  (if  it  exists) 
can  easily  be  supplied  by  amending  the  return,  and 
annexing  the  documents.  A  latitude  as  great  has  been 
assumed  by  the  courts  of  common  law  in  dealing  with 
the  return  to  a  writ  of  partition.  In  Baker  v.  Daniel  {a)^ 
the  Court  of  Common  Pleas  amended  the  return  in  a 
material  part,  to  make  it  tally  with  the  count,  and  did 
not  think  of  quashing  it,  and  ordering  a  new  inquiry. 

When  the  shares  of  the  parties  are  to  be  equal,  as 
here,  and  even  where  they  are  not,  by  a  litde  addi- 
tional arrangement,  I  suggested,  during  the  argument, 
that  an  obvious  course  for  securing  equality,  was  for 
one  party  to  divide,  and  the  other  party  to  choose, 
subject  to  the  superintendence  of  the  commissioners; 
which  would  still  be  necessary,  in  order  to  prevent  error 
from  want  of  skill,  and  also  fraud  and  collusion,  where 
there  were  more  than  two  parties.  Something  of  the 
same  suggestion,  I  find,  had  occurred  to  Lord  Redesdalej 
as  may  be  seen  in  the  answer  which  he  gave  to  the 
seventli  query  of  the  second  case,  (b) 


But,  whatever  may  be  the  best  way  of  proceediog,  the 
question  here  is,  whether  or  not  the  commissioners  have 
so  far  deviated  from  the  plain  and  just  course  of  de- 
termination as  to  require  that  their  whole  award  should 
be  set  aside^  and  their  inquiries  be,  not  perhaps  renewed 
ab  initio^  but  opened  and  continued  as  long  as  the  parties 
are  disposed  to  maintain  the  examination,  with  this  ad- 
ditional circumstance,  that  now  each  party  has  some 
notion  to  whom  the  parcels  will  be  given,  and,  conse- 
quently, all  will  be  in  conflict  upon  the  very  vague 
qnestioDS  of  relative  value. 

As 

(a)  6  Taunt,  19 J.  (6)  Seton  on  Decrees^  197. 
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As  for  all  that  is  at  first  sworn  with  respect  to  the 
parties  and  their  solicitors  and  agents  not  being  present 
at  the  proceedings  in  execatiou  of  the  eofsmissioiiy  b^ 
cause  they  were  not  present  at  die  deliberations  of  the 
commissioners  (for  the  statement  amounts  to  no  more)^ 
there  is  plainly  nothing  in  that  circamstance.  Then 
<Hie  of  the  parties  is  sworn  to  have  attended  on  the  Md 
of  May  18S2,  and  to  have  been  civilly  desired  to  with-* 
draw;  and  this  is  safd  to  rebut  the  affidavit  on  the 
part  of  the  commissioners,  that  they  were  perfectly  ac* 
cessible  to  all  the  parties  and  their  solicitors  or  agents. 
But  the  2Sd  of  Afoy  was  the  day  appointed  for  finally 
determining  the  partition  and  preparing  the  ceitifioale ; 
and  abundant  time  had  been  given,  and  even  notice  of 
that  circumstance;  and  the  opportunity  was  neglected, 
as  I  shall  presently  state. 


18991 


It  is  then  said,  and  this  is  the  main  charge,  that,  in 
September  1891,  the  parties  informed  the  commissioners 
that  their  plan  and  valuation  were  preparing^  and  would 
take  six  months  to  complete ;  and  it  is  added  that,  in  the 
following  Febntafy^  when  this  period  had  nearly  expired, 
they  gave  another  notice  that  they  should  be  ready  in  May 
with  those  plans,  and  "  with  other  evidence  as  to  the  na« 
ture  and  extent  of  the  proper^;"  and  that  they  also  hoped 
to  be  then  able  to  produce  "  evidence  relative  to  some 
property  not  yet  brought  to  the  notice  of  the  oommis* 
sioners."  To  this,  which  surely  the  commissioners  had 
some  right  to  consider  as  trifling  with  them,  an  answer 
was  given,  that,  on  the  12th  oi  March  (six  months  from 
the  notice  in  September^  a  meeting  would  be  held  at  Crrati^ 
tham  for  the  purpose  of  continuing  the  calculations.  On 
the  26th  of  Ajfril  a  notice  is  given  by  the  commissioners, 
that  they  intend  to  meet  on  the  2dd  of  May^  for  the  pur* 
pose  of  making  the  allotments  and  signing  their  return. 
The  parties,  who  were  to  have  been  ready  before  JlprUf 

Z  4  or 
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or  rather,  perhaps,  before  Marchy  with  their  phins  and 
yaluationsy  suffer  this  additional  month  to  elapse,  and 
take  no  steps  to  come  before  the  commissioners ;  nay, 
they  do  not  even  come  on  the  2Sd  of  Majfi  bat,  on  the 
30th,  they  serve  the  commissioners   with   a  circular, 
stating  that  they  are  at  length  ready,  and  beg  them  to 
appoint  the  28th  of  June  (a  month  later)  for  receiving 
evidence,  and  if  that  day  will  not  suit  them,  any  other 
day,  provided  it  be  after  the  28th;  and  those  parties 
then  express  some  surprise  at  receiving  a  letter  dated 
J[tme  Ist,  in  reply  to  their  circular,  and  intimating  that 
it  had  been  received  while  the  return  was  engrossing^ 
which  had  since  been  executed  and  deposited  in  the  Six 
Clerks'  office.     One  should  have  thought  that  the  notice 
of  the  26th  of  April  might  have  prepared  them  to  ex- 
pect that,  if  they  waited  till  a  week  after  the  day  fixed 
for  making  the  return,  there  was  a  very  fair  chance  of 
finding  that  return  far  advanced,  if  not  on  its  way  to  the 
Six  Clerks'   office,  at  least  to  the  stationers  for  en- 
grossment. 


I  can  see  no  misconduct  in  these  commissioners,  no 
mis-carriage,  nothing  to  justify  this  application  for  a 
further  inquiry ;  and  the  motion  must  be  refused,  with 
costs. 
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WILSON  V.  MOORE.  March  n.12. 

14, 15.  SS. 

^T^HE  Defendants,  Joseph  Mam/ai  the  younger,  and  Merchant!, 
the  representatives  of  Joseph  Marryai  the  elder,  directioD  of 

appealed  from  the  decree  of  the  Master  of  the  Rolls,  (a)    ^  executor, 

to^  coin- 

mercial  cor- 
The  SoUdtor^General  (Sir  C.  Pgg^),  Mr.  Knighi,  and  JJJJ?^'*^*' 

Mr.  Siuarif  in  support  of  the  dec^.  fuad^  which 

they  knew  to 
be  part  of  the 
Sir  Edward  Sugden,  Sir  William  Homep  Mr.  Tinnejff  tettator't 

Mr.  Burgef  Mr.  JVray,  and  Mr.  Jacobs  for  the  Appel-  MtU&ctloii  of 

lants.  advances 

made  by  them. 

This  decree,  cannot  be  supported,  either  upon  the  ^Sad^^l"* 
principles  of  the  Court  as  applicable  to  the  facts  of  the  relieye  Uie 
case,  or  upon  the  form  of  the  pleadings ;  and  even  if  the  ^SroS^of^cir 
Plaintiffs  were  entitled,  upon  the  principles  of  the  Court,  correspond- 
to  a  decree,  and  there  were  no  objections  to  the  state  of  ii^i^  to  be 

the  pleadin/T8,  the  decree  cannot  stand  in  its  present  form,  responsible 
J  1.  i-.i_.i_       1-  .  J  .       ,      for  the  fund 

and  to  the  extent  to  which  it  has  been  carried  m  the  so  applied, 

Court  below.    This  case  is  distincruishable  from  all  those  ^  g«"«i 

^  pecuniary 

in  which  parties  dealing  with  executors  have  been  held  legatees  under 
to  be  liable  for  the  misapplication  of  the  testator^s  assets :  ^  testator, 
there  was  here  no  pledge  of  stock,  or  of  a  specific  chat-      Affirmed 
tel ;  no  clandestine  dealing ;  no  proceeding  which  is  open  ppeai* 

to  the  imputation  of  fraud  or  unfairness;  but  the  dealing 
between  the  Marryats  and  the  executor,  from  the  time 
of  the  testator's  death  to  the  period  at  which  the  corre- 
spondence between  them  ceased,  consisted  of  bon&Jide 
ready  money  transactions  between  merchant  and  mer- 
chant. The  principle  of  the  decree  goes  to  this  extent  — 
that  110  one  merchant  can  safely  deal  with  another,  who 

happens 

(a)  p.  lS6y  tuprh. 
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1894*  happens  to  be  an  executor,  in  any  ready  money  trans- 
action, without  inquiring  whether  the  money  which 
passes  from  the  person  with  whom  he  deals  is  possessed 
by  him  in  his  own  right,  or  in  his  character  of  execu- 
tor; and,  if  as  executor,  whether  the  money  is  properly 
applied '--a  principle  which  strikes  at  the  root  of  all 
mercantile  transactions,  and  involves  consequences  most 
iiyurioiis  to  the  commercial  prosperity  of  the  country. 

The  testator  must  be  taken  to  have  continued  in  the 
partnership  firm  until  his  death ;  for  there  is  no  admis- 
sible evidence  of  a  dissolution  of  the  partnership  between 
him  and  his  sons :  and,  even  if  there  had  been  such  a 
dissolution,  there  is  not  a  single  passage  throughout 
the  correspondence  from  which  it  can  be  inferred  that 
Messrs.  Marrj/at  had  notice  of  it.  As  the  partnership 
continued  to  the  death  of  the  testator,  the  testator's,  assets 
were  liable  for  all  the  partnership  engagements ;  and,  in  a 
concern  of  such  magnitude) — engaged  as  this  house  was 
in  such  extensive  speculations,  and  spread  as  its  com- 
mercial transactions  were  over  all  quarters  of  the  globe» 
—  it  is  impossible  that  the  partnership  claims  and  lia- 
bilities could  have  been  suddenly  or  speedily  wound  up. 
So  long,  therefore^  as  the  liabilities  of  the  testator's 
estate  in  respect  of  the  partnership  continued, —  and  so 
far  are  those  liabilities  from  having  been  ascertained^ 
that  they  are  at  this  moment  the  subject  of  legal  pro- 
ceedings in  Scotland^ —  it  is  impossible  to  say  that  the 
funds  applied  by  Messrs.  MarryaU  in  the  ordinary 
course  of  mercantile  dealing,  to  answer  the  bills-  drawn 
upon  them  by  the  Scotch  house,  were  not  applied  to  the 
liquidation  of  demands  against  the  father's  estate.  The 
sons^  as  executors,  had  the  legal  dominion  over  the 
funds  of  the  testator  in  the  hands  of  Messrs.  Marryats 
they  had  a  right  to  withdraw  those  funds  from  England 

to 
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to  Scotland:  and  the  executrix,  who  was  the  tenant  for  1834. 
life  of  the  stock  in  qoestion^  having  concurred  in  exe- 
cuting  the  power  to  sell,  not  only  were  Messrs.  JUor* 
ryai  perfectly  justified  in  selling  the  stock  at  the 
direction  of  the  executors,  fant  the  legal  power  of  the 
executors  to  sell  or  direct  a  sale  was  a  power  which 
Messrs*  Manyait  had  no  right  to  question  or  mterfere 
with.  The  Bank  attempted  to  interfere  with  the  l^;al 
power  of  executors,  where  it  saw  trusts  relating  to  stock ; 
and  it  did  not  relin€]uish  its  supposed  right  to  see  to  the 
proper  application  of  such  stock,  till  after  a  severe 
struggle,  the  result  of  which  was  to  establish  the  legal 
right  of  executors.  The  reasoning  of  the  Court  was^ 
that  testators  must  look  to  the  character  of  the  persons 
in  whom  they  reposed  confidence^  and  that,  if  an  exe* 
cutor  abused  his  power,  and  committed  a  breach  of 
trust,  the  testator's  estate  must  suffer  for  it ;  and  that  this 
Court  would  not  recognise  the  right  assumed  by  the 
Bank  of  watching  over  the  integrity  of  executors.  That 
reasoning  is  applicaUe  to  the  present  case ;  and  it  is 
roost  unjust,  supposing  a  breach  of  trust  to  have  been 
committed  by  the  elder  sons  of  the  testator,  that  the 
testator's  estate,  instead  of  suflerin^  shooU  profit  by 
his  mistaken  confidence^  and  that  an  innocent  diini 
party  should  be  called  upon  to  pay  over  again  to  the 
younger  children  money  which  that  par^  has  fiiirly 
paid  and  accounted  for  to  the  elder  children,  and  ifr* 
terest  which  he  has  never  made. 

Looking  to  the  current  of  the  authorities,  very  few 
instances  will  be  found  in  which  relief  has  been  given 
against  persons  dealing  with  executors,  either  in  the 
class  of  cases  where  there  have  been  purchases  from 
executors  under  particular  circumstances,  or  where 
there  has  been  a  specific  bequest  of  a  chattel  in  a 
will,  or  in  the  class  of  cases  under  which  the  present 

falls, 
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fallSf  where  there  has  beeD  a  dealing  between  the 
executor  and  a  third  party,  as  between  merchant  and 
merchant,  or  principal  and  agent,  in  respect  of  the  fund 
over  which  the  executor  has  the  legal  control.  In  this 
will  there  is  no  specific  bequest  of  the  stock ;  and,  with 
a  un^e  exception,  there  is  no  case  in  which  it  has  been 
held  that  a  general  legatee  can  follow  assets  disposed  of 
by  the  executor.  In  Humble  v.  BiU(a)j  where  the 
testator  bequeathed  a  specific  part  of  his  personalty  to 
raise  a  portion  for  his  daughter,  and  the  executor, 
pretending  want  of  assets,  mortgaged  it,  the  Court  held» 
that  the  executor's  power  extended  over  the  chattel  to 
which  the  trust  was  annexed ;  and  though  that  decision 
was  afterwards  reversed  by  the  House  of  Lords  (6),  the 
reversal  has  been  frequently  disapproved  of  by  subsequent 
judges.  In  E?aer  v.  Corbet  (c),  it  was  held,  that  a  specific 
bequest  of  a  term  did  not  prevent  the  executor  from 
selling  it  In  Langley  v.  Lord  Oxford  (cZ),  it  appears, 
from  the  report  in  Ambler^  that  Liord  Hardwicke  was 
inclined  to  think  that  a  specific  legatee  of  a  mortgage 
was  not  bound  by  an  account  setded  between  the 
representative  of  the  mortgagor  and  the  executor  of  the 
mortgagee;  but,  upon  reference  to  the  registrar's  book(^), 
it  was  ascertained  that  Lord  Hardwicke  ultimately 
decided  the  case  against  his  first  impression,  thus  giving 
his  deliberate  sanction  to  the  doctrine,  that  an  executor 
has  full  dominion  over  the  assets  of  his  testator,  though 
specifically  bequeathed,  and  that,  putting,  of  course, 
direct  firaud  out  of  the  question,  he  has  a  right  to  dispose 
of  them  as  he  pleases.  Lord  Hardwicke  was  of  opinion, 
that  an  assignment  by  an  executor  of  the  assets  of  his 
testator,   in   satisfiicuon   of  his  own  debt,   might  be 

sup- 


(a)  1  Eg.  Co.  Ah.  358. 

{b)  Z  Bro.  P.  C.  5.  Toml.  ed. 

(c)  8  P.  fV.  148. 


{d)  AmU,  17. 

(«)  R«g.   U\x    B.   1T47.  fcl. 
JOG.    ^i^(/.  r.  4-/'.540.7died. 
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supported;  and  that  no  assignment  by  an  executor 
for  a  valuable  consideration  could  be  set  aside»  unless 
there  was  fraud  between  the  executor  and  the  assignee : 
Nugent  V.  Oiffbrd  (a),  Mead  v.  Lord  Orrery,  {b)  The  case 
of  Shell  v.  Beofke  (e)^  has  been  sometimes  referred  to,  for 
the  purpose  of  shewing  that  Lord  Hardwid^s  opinion 
fluctuated  on  this  subject;  but  no  such  inference  can  be 
drawn  from  that  case,  for  Lord  Hardwicke  distinguishes 
it  from  others  to  which  the  general  rule  as  to  the 
authority  of  the  executor  is  applicable,  and  he  expressly 
adheres  to  his  decision  in  Nugent  ▼•  Criffbrd.  This 
subject  has  been  considered  at  law,  and  the  same  doctrine 
recognized  by  some  of  the  ablest  judges.  In  Whale  ▼• 
Booth  {d)f  Lord  Mansfield  says,  ^*  that  the  general  rule, 
both  at  law  and  in  equity,  is  clear,  that  an  executor  may 
dispose  of  the  assets  of  his  testator;  that  he  has  absolute 
power  over  them ;  that  they  could  not  be  followed  by  the 
testatoT^s  creditors ;  and  that  it  would  be  monstrous  if  it 
were  otherwise,  for  then  no  one  would  deal  with  an 
executor.**  In  Farr  v.  Newman  (e)f  where  the  question 
was,  whether  the  goods  of  a  testator  in  the  hands  of  an 
executor  could  be  seized  in  execution  of  a  judgment 
against  the  executor  in  his  own  right,  though  there  was 
a  difference  of  opinion  as  to  the  point  before  the  Court, 
all  the  Judges  concurred  in  the  doctrine  laid  down  by 
Lord  Mansfield  in  fVhale  v.  Booth.  In  Bonnet/  v. 
Bidgard{g)j  though  there  was  improper  dealing  on  the 
part  of  the  executor  with  a  fund  specifically  bequeathed, 
yet  Lord  Kenyan  refused  relief,  on  the  ground  of  lapse  of 
time;  and  in  Andrew  v.  Wrigley  {h\  which  was  a  case  of 
a  similar  description,  Lord  AlvanUy  refused  relief  upon 
the  same  ground.    In  ScM  v.  Tyler  (i),  though  Lord 

Thwrlow^ 
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(a)  1  Atk.  465. 
\b)  9  Aih.  S35. 
(c)  )  rM.sen.su. 
(<0  4  T.  R.  625.  n. 
(tf)  4T.  R.esi. 


(g)  S  Bro.  C.  C  43S.  and  1  Coyr» 
145. 
(A)  4  Bro.  a  C.  1S5. 
(t)  2Dick.7t5. 
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Thurhf$D9  under  the  ^circumstances  of  the  case)   was 
prqMured  to  deliver  judgment  against  the  right  of  the 
executrix  to  pledge  the  assets  of  her  testator,  to  secure  a 
debt  of  her  own,  yet  he  does  not  dissent  from  the 
general  doctrine  established  by  the  preceding  cases; 
he  observes,  that  it  is  of  great  consequence  that  no 
rules  should  be  laid  down  which  might  impede  exe- 
cutors, or  render  their  disposition  of  the  testator^s  e£- 
fects  unsafe  or  uncertain  to  purchasers ;  and  he  adds, 
that  **  this  observation  applies  where  the  transaction  is 
with  one  of  many  executors,  for  each  is  competent;" 
an  observation  entitled  to  great  attention,  as  it  applies 
strictly  to  the  present  case*    HiU  v.  Simpson  (a)  was  the 
first  case  in  which  it  was  held  that  negligence  was 
equivalent  to  fraud,  and  that  a  mere  pecuniary  legatee 
had  a  ri^t  to  follow  the  assets  in  the  hands  of  third 
persons,  to  whom  the  executor  had  transferred  them. 
That  decision,  no  doubt,  very  mischievously  extended 
the  rule;   and  in  the  subsequent  case  of  M^Leod  v. 
Drummand  (6),  Sir  William  Grant  seems  to  have  been 
sensible  of  the  dangerous  consequences  to  which  it 
might  lead ;    for  he  there  admits  that  the  claim  of  a 
general  legatee  to  relief  is  by  no  means  strong;  and  he 
expUins  and  qualifies  the  judgment  in  Hill  v.  Simpson 
in  terms  which  amount,  in  effect,  to  an  elaborate  apology 
for  his  own  decision.      Keane  v.  R6barts{c)  is  a  case 
which  has  been  somewhat  strangely  enlisted  into  the 
aervice  of  the  Plaintiffs ;  for  there  were  strong  circum* 
stances  in  that  case  to  fix  the  bankers  with  knowledge 
of  the  misapplication  of  the  assets  by  the  executor ;  and 
yet  the  same  judge  refused  the  relief  there  which  he  has 
granted  to  the  present  Plainti&.     If  Keane  v.  Bobarts 
be  rightly  decided,  the  decree  in  the  present  case  must 
be  erroneous. 

This 

(a)  7  Ves.  15t.  {h)  14  rei.SS3,  (c)  4  Mad.  552.    ' 
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This  decree  is,  npon  technical  ground^  equally  i]»-  18M. 
capable  of  being  sustained.  In  the  originid  bill,  coHosion 
was  charged  against  the  widow,  an  eacecutrix  joined  with 
Defendants  sought  to  be  charged  widi  a  branch  of  trust, 
and  she  was  not  substantially  a  party  to  the  suit.  In 
the  supidemental  bill,  she  is  cbaiged  as  coUiidiiig  with 
the  Marryats  /  but  there  is  no  proof  of  such  edUusMXi, 
nor,  in  fact,  is  there  any  evidence  to  sustain  the  Plain- 
tiff's case^  for  the  erideoce  in  the  original  suit  is  not 
evidence  in  die  supplemental  suit.  Bennei,  against  whom 
the  decree  directs  an  account  to  be  taken,  is  not  before 
the  Court,  and  there  is  no  sufficient  evidence  that  be  is 
out  of  the  jurisdicdon.  The  same  ofajeotioQ  appKes  to 
the  suit  in  respect  of  the  absence  of  JToMpA  Ctaa^d^  and 
the  representatives  of  Andrew  Crm^ardf  v/ho  are  acooont- 
ing  parties.  M^Lachlan^  who  appears  from  a  suit  of  mul- 
tiplepoinding  now  pending  in  Scotland^  to  be  the  person 
to  whom  the  widow  has  assigned  all  her  interest,  ought 
also  to  be  a  party  in  this  suit  Moreover,  the  rights  of 
the  parties  claiming  under  the  will  and  in  respect  of  die 
partnership,  being  at  this  time  the  subject  of  various 
proeeedii^  in  Stoiland^  and  befaig  properly  determin* 
4ible  by  the  law  of  that  country,  cannot  be  equitably 
adjudicated  upon  in  this  Court  This  point  is  the  moee 
important,  as  the  will  proved  in  this  country  is  not  the 
only  instrument  under  which  the  Plainti£b  claim ;  they 
also  claim  under  a  holograph  letter  of  even  date  with  the 
will.  That  document  may,  for  any  thing  this  Court 
can  know  to  the  contrary,  totally  vary  the  rights  of  the 
parties,  and  render  it  impossible  for  the  Court  to  do 
justice  by  any  decree  that  could  be  made  in  this  suit 

The  original  bill  was  not  filed  until  ten  years  after 
the  close  of  the  transactions  sought  to  be  opened, 
and  this  Court,  acting  by  analogy  to  the  statute  of 
limitations,  will  not,  after  such  a  lapse  of  time,  entertain 
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a  suit  of  this  description.  Banney  v.  Bidgard  {a\  Tornn^ 
send  ▼.  Taamsend{b)9  Morony  v.  (/Dea  (c),  Cholmondeley 
▼.  Clinton,  {d)  By  the  same  analogy  to  the  statute  which 
bars  a  claim  to  real  estate  after  twenty  years,  claims 
to  personal  estate  are  barred  after  the  lapse  of  six  years. 
It  is  no  answer  to  this  objection  to  say,  that  Messrs. 
iianyat  are  trustees  for  the  purposes  of  the  testator's 
will ;  for  the  rule  that  trusts  are  not  within  the  statute  Oa 
limitations  applies  only  as  between  trustee  and  cestui' 
que  irustf  and  does  not  bold  where  a  claim  b  made,  after 
long  acquiescence,  against  a  trustee  by  implication  of  law. 
Neither  is  the  objection  on  the  ground  of  acquiescence 
removed,  because  the  interest  of  the  legatees  b  rever- 
sionary; for  it  has  been  held,  that  the  contingent  or  re- 
versionary nature  of  the  interest  b  no  excuse  for  delay : 
Jndrem  v.  Wrigley  {e\  Hamorth  v.  Pawdl.  (g) 


If  the  Court  should  be  against  the  Appellants,  with 
respect  both  to  the  principle  of  the  decision,  and  to  the 
pleadings,  then  we  contend  that  the  decree  has  gone  too 
far.  The  widow,  as  solvent  executrix,  has  received  a 
dividend  to  the  amount  of  7000A  under  the  sequestration 
in  Scotland  J  that  sum,  it  b  admitted,  b  payable  to  Messrs. 
Marryatj  and  yet  Messrs.  Marryat  are  charged  with  the 
wnole  principal  and  interest,  amounting  to  60,000/., 
and  are  left  to  obtain  the  sum  by  which  the  claim  of 
the  Plaintifi  is  admitted  to  be  reduced,  against  a  party 
who  is  out  of  the  jurisdiction. 


Mr.  Looatj  for  Jane  Tucker  Cranrford. 


The 
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The  SoUcitor-Generaly  in  reply. 

In  no  case  of  a  similar  nature  has  the  party,  who  has 
rendered  himself  liable  for  the  consequences  of  a  breach 
of  trust  by  becoming  an  accessary  to  it,  been  so  com- 
pletely fixed  with  the  knowledge  of  the  breach  of  trust 
as  in  the  present.  Messrs*  Marryat  procure  probate 
of  the  will;  they  give  exact  information  as  to  the 
separate  property  of  the  testator  in  their  hands ;  when 
they  are  called  upon  to  dispose  of  the  trust  fund,  they 
point  out  to  the  executor  the  course  which  ought  to  have 
been  pursued,  in  order  to  keep  the  account  of  the 
testator's  separate  property  distinct  from  the  trading 
account,  and  to  justify  their  own  firm  in  selling  the 
stock ;  they,  nevertheless,  sell  the  stock  without  a  proper 
authority,  carry  the  produce  of  the  sale  to  the  trading  ac« 
count,  and,  with  a  full  knowledge  of  the  embarrassments  of 
Messrs.  Crawford^  they  become  parties  to  the  application 
of  the  trust  fund  to  the  relief  of  those  embarrassments, 
and  to  the  satisfaction  of  a  debt  due  to  themselves.  All 
these  facts  are  so  clearly  shewn  by  the  correspondency 
that  it  becomes  necessary  only  to  consider  the  legal 
consequences  of  the  admitted  transactions  between  the 
parties.  It  is  wholly  immaterial  at  what  period  previous 
to  the  death  of  the  testator  the  dissolution  of  partnership 
took  place,  or  whether  the  Marryais  had  or  bad  not 
notice  of  the  dissolution ;  because  all  the  transactions  in 
question  occurred  subsequently  to  the  death  of  the 
testator.  The  answer  to  most  of  the  cases  cited  on  the 
other  side  is,  that  the  doctrine  of  the  Court  on  this 
subject,  as  laid  down  by  Lord  Hardvoicke^  is  not  the 
doctrine  of  the  Court  now.  The  right  of  general  legatees 
to  follow  assets  misapplied  by  the  executor,  is  established 
by  Hilly.  Simpsofi{a)g  and  the  present  case  is  far  stronger 
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against  the  Defendants  than  HiU  v.  Simpson  ;  for  there 
the  party  dealing  with  the  executor  never  saw  the  will. 
Keane  v.  Robarts  (a)  is  not  cited  on  the  part  of  the  re- 
spondents for  the  result  of  the  case,  but  for  the  principle 
there  laid  down  by  the  present  Master  of  the  Rolls* 
His  Honor  was  of  opinion,  that,  under  the  circuuistances 
of  that  case,  the  bankers  were  not  responsible  for  a  mis- 
application  of  the  assets  by  the  executors ;  but  whether 
the  case  is  an  authority  for  the  present  appellants,  or 
whether  there  is  any  inconsistency  between  the  principle 
upon  which  that  case  was  decided  in  favour  of  the 
bankers,  and  the  decree  in  the  present  case  pronounced 
against  the  MarryatSy  will  appear  from  the  following 
passages  in  his  Honor's  judgment.  '^  Every  person 
who  acquires  personal  assets  by  a  breach  of  trust,  or  de* 
vasiavit  in  the  executor,  is  responsible  to  those  who  are 
(entitled  under  the  will,  if  he  is  a  party  to  the  breach  of 
trust.  Generally  speaking,  he  does  not  become  a  party 
to  the  breach  of  trust  by  buying,  or  receiving  as  a  pledge 
for  money  advanced  to  the  executor  at  the  time,  any  part 
of  the  personal  assets,  whether  specifically  given  by  the 
will,  or  otherwise,  because  this  sale  or  pledge  is  held  to 
be  primd  facie  consbtent  with  the  duty  of  an  executor. 
Generally  speaking,  he  does  become  a  party  to  the  breach 
of  trust  by  buying  or  receiving  in  pledge  any  part  of  the 
personal  assets,  not  for  money  advanced  at  the  time,  but 
in  satisfaction  of  his  private  debt,  because  this  sale  or 
pledge  is  primA  facie  inconsistent  with  the  duty  of  an 
executor. —  I  cannot  but  lean  strongly  to  Lord  EkUm*^ 
view  of  the  case  of  M^Leod  v.  Drummond  /  if  a  party, 
dealing  with  an  executor  for  the  personal  assets,  payft 
his  money  to  the  executor,  so  that  it  may  be  applied  to 
the  purposes  of  the  will,  he  is  not  responsible  for  the  exe^ 
cutor's  misapplication  of  it;  but  if,  in  dealing  with  the 
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executor,  he  does  in  truth  pay  his  money  for  the  private       18S4, 
purposes  of  the  executor,  he  is  equally  a  party  to  the 
breach  of  trust,  whether  he  applies  his  money  to  the 
private  debt  of  the  executor,  or  to  the  private  trade  of 
the  executor.'* 

The  objections  raised  to  the  suit  in  point  of  form 
cannot  be  sustained.  An  order  was  obtained  for  reading 
in  the  supplemental  suit  the  depositions  in  the  original 
suit.  It  is  unnecessary  that  Bennett  should  be  an  active 
party  in  the  suit,  for  we  do  not  seek  to  have  the  real 
estate  administered,  but  to  g^  back  from  the  hands  of 
the  Manyats  a  specific  part  of  the  testator's  property* 
Joseph  Cramford^  who  is  one  of  die  bankrupts,  is  not  a 
necessary  party,  for  he  never  proved  the  will ;  Andrew 
died  insolvent,  and  M^Laddan  is  the  mere  factor  of  the 
solvent  executrix.  The  will  is  proved  in  this  country, 
and  the  law  of  Scotland,  therefore,  can  have  nothing  to 
do  with  the  adjudication  of  this  question.  Neither  has 
the  analogy  to  the  statute  of  limitations,  which  is  fol« 
lowed  in  courts  of  equity,  any  application  to  the  present 
4:ase.  It  is  not  pretended  that  twenty  years  have  elapsed ; 
and  all  the  Plaintiffs,  except  one,  were  infants  within  six 
jears  before  the  filing  of  the  bill.  But,  even  if  these 
technical  objections  could  prevail,  they  would  not  dis« 
pose  of  the  merits  of  the  case,  and  would  only  have  the 
efl&ct  of  delay mg  the  decision  upon  the  liabilities  of  the 
Defendants.  With  respect  to  the  objection  to  the  form 
of  the  decree,  a  declaration  as  to  the  rights  of  the  Mar^ 
tyntSf  would  have  been  error  upon  the  face  of  the 
decree.  The  rights  or  equities,  if  any,  which  may  sub- 
sist between  the  parties  to  a  breach  of  trust,  cannot  be 
made  the  subject  of  adjustment  in  a  decree  against  any 
one  or  more  of  those  parties  against  whom  relief  is 
given. 

A  a  2  Much 
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Much  has  been  said  of  the  alarm  which  must  penrade 

the  breasts  of  merchants,  and  of  the  injury  which  must 

accrue  to  the  commercial  interests  of  the  country  by  the 

establishment  of  the  principle  upon  which  this  decree  is 

founded.     But  the  principle  from  which  such  ruinous 

consequences   are  expected,    amounts,    in    reality,    to 

no  more  than  this;   that  no  man  shall  be  permitted 

to  pay  his  own  debt,  or  derive  any  benefit  from  a  fund, 

which  he  knows  to  be  the  property  of  a  person  who  is 

defrauded  of  it.     That  is   a  principle,   by  which  no 

honest  man  will  be  appalled ;  and  a  little  reflection  on 

the  true  nature  of  the  doctrine,  which  courts  of  equity 

have  wisely  established  upon  this  subject,  cannot  but 

allay  any  alarm,   if  alarm  should  be  excited,  in  the 

minds  of  merchants  whose  interests  are  supposed  to  be 

affected  by  that  doctrine.     No  moral  fraud  is  imputed 

to  the  Marryats;  they  mistook,  or  were  not  aware  of 

the  legal  consecjuences  of  the  transactions  to  which  they 

lent  themselves,  and  it  is,  no  doubt,  to  a  certain  extent 

a   hardship   upon  them   that  they   must  now  pay  so 

largely  for  their  mistake.     But  it  must  not  be  forgotten 

that  it  would  be  a  still  greater  hardship  upon  the  younger 

children  of  the  testator,  if  they  were  to  be  deprived  of 

their  property  without  any  fault  of  their  own  ;  and  that, 

while  the  Marryats^  by  their  acts,  rendered  themselves 

liable  to  the  consequences  of  legal  fraud,  the  Plaintiffs, 

who  have  sought  relief  by  this  bill,  were  completely  inr- 

nocent  parties. 


Manh  93. 


The  Lord  Chancellor,  after  stating  the  facts  of  the 
case,  and  commenting  upon  all  the  material  parts  of 
the  correspondence^  proceeded  to  the  following  ef- 
fect:— 


In 


CASES  IN  CHANCERY.  849 

.  In  these  circumstances,  this  suit  was  commenced  by  1834. 
the  five  younger  children  of  John  Crawford^  pecuniary 
legatees  under  his  will,  as  well  as  sharers  in  the  re- 
sidue, against  the  representatives  of  Joseph  Marn/at  the 
elder,  and  Joseph  Mmryai  the  younger,  his  partner 
in  the  house,  to  have  the  proceeds  of  the  stock,  sold  in 
the  manner  which  I  have  described,  with  the  dividends 
replaced  to  the  estate  of  Johi  Crwmford^  testator  and 
owner  of  that  stock ;  and  the  cash  balance  of  2078/., 
due  to  the  estate  for  dividends  received  by  Joseph  Mar^ 
rtjot  and  Son,  under  the  power  of  attorney,  paid  to  the 
credit  of  the  estate ;  and  that  both  proceeds  and  balance 
might  he  applied  in  a  due  course  of  administration. 

To  this  bill  the  widow  and  WiUiam  Bennett^  trustee 
under  the  Scalck  sequestration,  answering  to  an  assignee 
under  a  commission,  were  made  nominal  parties,  and 
stated  to  be  out  of  the  jurisdiction.  The  Master  of  the 
Rolls,  however,  being  of  opinion  that  the  former  was  an 
active  party,  she  has  since  been  brought  before  the 
Court  by  a  bill  of  revivor  and  supplement;  and  I  think 
that  the  evidence  of  Bennett^  being  out  of  the  jurisdic- 
tion, is  sufficient  for  the  purpose  for  which  it  is  given. 

As  to  the  point  made  here,  I  think,  for  the  first  time, 
that  we  have  no  proof  of  the  effect  of  the  Scotch  law, 
and  that,  consequently,  the  Plaintiffs,  who  are  legatees 
under  a  Scotch  will,  and  domiciled  in  Scotland^  may,  for 
any  thing  we  know,  take  no  interest  under  it;  I  bold 
this  to  be  of  no  avail ;  first,  because  when  we  see  a 
testamentary  instrument,  of  which  probate  has  been 
granted  here  as  such,  giving  certain  legacies  in  plain 
and  unequivocal  terms,  whosoever  would  deny  that  the 
legatees  by  the  lex  loci  take  those  gifts,  must  prove  the 
alleged  effect  of  the  lex  loci;  and  next,  because  the 
object  of  this  suit  is  to  bring  back  a  fund  withdrawn 
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from  the  testator's  estate,  in  order  that  it  may  be  dis* 
tributed  among  those  having  a  right  to  it  according  to 
their  several  interests.  The  apparent  interest,  there^ 
fore,  which  the  Plaintiffs  have  on  the  &ce  of  die  will 
would  be  sufficient  for  supporting  their  suit.  I  will  not 
say  that  the  lex  loci  might  not  find  its  way  into  the 
quesUon;  but,  at  all  events,  the  point  ought  to  have 
been  raised  by  the  Defendants  upon  the  pleadings. 

Nor  is  it  necessary  to  dwell  long  upon  the  defence  set 
up  on  the  ground  of  the  lapse  of  time.  If  the  Defend- 
ants are  bound  to  replace  the  stock  sold,  it  is  because 
they  have  made  themselves  accessaries  to  a  breach  of 
trust  by  the  executors;  and  whether  a  party  has  made 
himself  liable  directly  by  his  conduct  as  a  trustee,  or 
by  combining  with  the  person  who  misapplies  the  trust 
fund  over  which  he  has  the  legal  control,  time  will  not 
run  as  in  the  case  of  an  ordinary  demand ;  for  he  b 
held  in  either  case  a  trustee.  It  appears  that  one  of  the 
Plaintiffs  only  attained  majority  in  1819,  and  another 
in  1825,  and  the  bill  was  filed  in  1826;  not  to  mention 
what  is,  however,  very  material,  that  during  the  widow's 
life  none  of  the  legacies  can  vest  in  possession,  she 
having  a  life  estate  in  the  whole  proper^.  Upon  the 
question  of  limitation,  then,  or  upon  lapse  of  time  not 
considered  as  a  bar,  but  rather  urged  as  matter  of 
defence,  I  think  nothing  whatever  turns. 


The  main  part  of  the  case  remains  to  be  considered ; 
and  the  case  is  one  of  considerable  importance,  though 
of  no  material  doubt  or  difficulty,  whether  we  regard 
the  fact  or  the  law ;  and,  concerning  the  law,  whether 
we  weigh  the  authorities,  or  look  to  the  general  prin* 
ciples  which  courts  of  equity  apply  to  cases  of  this 
description,  and  upon  which  courts  of  law  act  as  far  as 
their  forms  of  proceeding  will  permit;  for  to  the  same 
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cominon  principles  of  sound  morality  and  of  natural 
justice  must  the  decisions  both  of  courts  of  law  and 
equity  be  referred. 

.  The  faces  of  the  case  are  clear;  nor  is  there  any 
dbpute  whatever  upon  those  parts  of  the  case  which 
are  essential  to  the  determination  of  its  merits. 


Wilson 

V, 
MOOBE. 


Whether  John  Cratigfbrd  ceased  to  be  a  partner  or  not 
during  his  lifetime,  or  whether  Joseph  Marryat  and  Son 
were  cognizant  of  any  dissolution  of  partnership,  I  do  not 
^top  to  inquire.  He  may,  for  any  thing  that  concerns 
the  $ubstance  of  the  present  case,  have  died  a  partner. 
JBut  this  is  certain ;  the  stock  was  his  private  property; 
Jo8^  Manyat  and  Son  had  known  it  to  be  so  all  along; 
they  had  received  the  dividends  for  his  private  account, 
and  they  continued  to  treat  it  as  part  of  his  separate 
esti^te  afler  his  decease.  They  saw  his  will,  of  which 
they  obtained  probate;  and  we  cannot  for  a  moment 
suffer  it  to  be  said  that  they  were  ignorant  of  its  con- 
tents. Upon  the  face  of  this  instrument,  they  saw  that 
a  sum  of  STyOOO/l,  besides  their  eventual  share  of  the  re- 
sidue,  was  bequeathed  to  the  younger  children,  who  were 
not  executors,  and  who  had  no  concern  whatever  in  the 
house  of  business.  Indeed,  the  correspondence  shews 
that  Mr.  Manyat  must  have  known  that  some  of  them 
were  in&nts,  and  three  of  them  daughters. 

It  is  also  immaterial  to  inquire  what,  at  the  death  of 
the  testatM*,  was  the  state  of  the  account  between  John 
jCravDford  and  Co.  and  Joseph  Marryat  and  Son ;  for,  to 
make  the  latter  answerable,  it  is  not  necessary  that  the 
transaction  should  have  assumed  the  form  of  a  misappro- 
priation with  a  view  to  pay  a  debt  antecedently  due  to 
themf  This  is  certain,  that  five  months  after  the  testator's 
death,  and  two  after  they  had  proved  his  will,  Messra. 
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18S4'.  Marryat  received  a  letter  from  the  executors,  whicb 
ought  to  have  put  them  on  their  guard,  for  it  sent  a 
power  of  attorney  to  sell  the  stock  as  well  as  receive  the 
dividends,  and  it  desired  the  latter  to  be  carried  to  the  ac- 
count of  the  trading  firm,  in  which  alt  the  executors,  save 
one,  were  partners.  A  short  time  afterwards,  large  drafts 
were  made  by  the  house  otjohn  Crawfbrd  and  Co.  upon 
Messrs.  Marryat^  and  honoured  by  the  latter;  and  about 
seven  months  after  the  will  had  been  proved,  and  when 
Messrs.  Marryat  ^ere  in  advance  above  3000/.,  and  were 
about  increasing  that  advance  to  7000/.,  they  are  desired, 
by  three  of  the  executors,  in  their  capacity  of  co-partners 
trading  with  and  indebted  to  Messrs.  Marryat^  to  sell 
10,000/.  of  the  testator's  stock,  and  hold  the  proceeds 
at  the  disposal,  not  of  the  executors,  but  of  the  trading 
firm  of  John  Crrvmford  and  Co.  Were  Messrs.  Marryat 
aware  of  the  nature  of  this  transaction  ?  Did  they  per- 
ceive its  meaning?  Past  all  doubt  they  did,  because 
the  thing  spoke  for  itself;  but  they  showed  how  accu- 
rately they  understood  it  to  be  an  irregular  proceeding, 
by  desiring  to  have  the  authority  of  the  executors,  under 
whose  administration  they  well  knew  the  fund  was.  The 
four  executors  having,  by  a  previous  arrangement,  em- 
powered one  to  act  for  all,  and  that  one,  with  two  of  the 
others,  forming  the  house  of  trade,  the  authority  required 
is  easily  given.  Under  this  authority,  repeated  as  often 
as  the  necessities  of  the  partnership  required,  the  stock 
is  sold  piece  by  piece  until  the  whole  33,000/.,  and  up- 
wards, is  converted  into  money;  and  the  whole  is  applied 
to  pay  the  advances  from  time  to  time  made  by  Joseph 
Marryat  and  Son  to  John  Crcemfard  and  Co.,  who,  in- 
deed, afterwards  obtained  still  further  credit  to  about 
two  thirds  of  the  same  amount. 

Two  things  here  are  abundantly  evident,  and  they 
are  sufficient  to  decide  the  whole  question.     Firsti  that 

the 
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the  executors  were  taking  a  fund  which  did  not  belong        1884. 
to  them  as  traders,  but  was  entrusted  to  them  as  repre- 
senting its  owner,  and  were  using  it  for  the  purposes  of 
their  trade ;  and  next,  that  Joseph  Marryat  and  Son  were 
ful]y  aware  of  tnat  fact,  and  lent  themselves,  as  far  as  it 
was  possible  for  them,  to  the  proceedings  of  the  execu- 
tors, by  which  they  themselves  more  or  less  profited. 
They  received  commission,  of  course,  and  had  the  other 
advantages  of  an  agency,  in  the  course  of  which  large  sums 
were  received  and  paid.   It  is  said  that  they  only  received 
the  money  from  the  sale  of  the  stock,  and  paid  it  over. 
There  can  be  no  doubt,  however,  that  these  operations 
began  when  they  were  creditors  to  the  Scotch  house  to  a 
considerable  amount,  and  that  the  first  sale  of  stock  re* 
imbursed  them  that  advance.     It  is  manifest,  then,  that  a 
breach  of  trust  was  committed  by  the  executors;  for  what 
can  be  a  greater,  than  that  they  should  employ  the  estate 
committed  to  their  care  in  the  speculations  of  their  own 
commerce  ?     Nor  can  there  be  any  doubt  that  Joseph 
Marryat  and  Son  were  accessaries  to  this  breach  of 
trust;  for  how  could  they  more  directly  abet  it,  than  by 
making  themselves  instrumental  in  its  accomplishment, 
and  partakers  of  its  advantages  ?    The  moral  impro- 
priety, indeed,  if  any,  is  extremely  slight,  because  they 
were  all  along  supplying  large  sums  of  money;  were 
wholly  without  suspicion  of  the  Scotch  house  being  in 
difficulties,   till  the  moment  of  its  failure;   and  were 
aware  of  the  whole  estate  of  Mr.  Crawford  being  dis- 
tributable among  his  widow  and  children;   the  male 
adults  of  these  children,  and  principal  legatees  amongst 
them,  being  the  partners  in  the  firm.     But  these  cir- 
cumstances make  no  difierence  at  all  in  the  legal  con- 
templation of  the  proceedings ;  nor  can  I  believe  that  if 
it  had  ever  struck  Messrs.  Marryat  and  Son  in  the 
light  in  which,  wise  by  the  event,  they  must  afterwards 
have  viewed  it,  they  would  have  hesitated  in  withhold- 
ing 
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1884.  iog  their  consent  to»  and  co-operation  in,  a  coucse  of 

^      '"-  ^  dealing  which  really  consisted  in  repeated  misappropri- 

«.  ations  of  a  fund  belonging  to  women  and  infants  by  exor 

^^^'  barking  it  in  all  the  risks  of  trade. 

The  fact,  however,  is  attempted  to  be  put  in  various 
ways,  in  order  to  escape  the  conclusion  to  which  we  are 
driven.  First,  the  transaction  is  described  as  a  winding 
up  of  the  concern  after  John  Crawfor^s  death.  But 
this  supposed  winding  up  was  spread  over  two  years 
and  a  half,  reckoning  from  John  CrawfonTs  death,  and 
is  inconsistent  with  the  fact,  proved  by  the  correspond- 
ence, that  Messrs.  Marryat  knew  the  purposes  to  which 
the  advances  made  by  them  were  tp  be  applied. 

Next,  it  is  said  that  Joseph  Marryat  and  Son  did 
not  pay  their  own  debt,  but  advanced  money  under  the 
directions  to  sell,  and  then,  under  the  same  directions, 
recompensed  themselves.  But  the  sale  began  when 
they  were  3000/.  and  more  in  advance;  and,  inde- 
pendent of  that,  the  course  of  dealing  was  advancing 
money  to  one  person,  and  paying  with  the  funds  of 
another. 

Again,  it  is  represented  as  a  kind  of  agency.  But 
changing  the  name  will  not  change  the  thing ;  it  is  the 
agency,  whereby  a  person  is  directed  by  A.  to  take  J3.'s 
money  which  has  been  confided  to  ^.,  and  with  it  to  pay 
A*s  debt,  himself,  the  agent,  profiting  by  the  transaction ; 
and  we  are  here  supposing  that  the  debt  of  yf .  is  not  du^ 
to  the  agent,  but  to  a  third  party.  Then  it  is  said,  that 
if  the  stock  had  been  sold  and  remitted  to  Scotland^  and 
then  sent  back  to  Messrs.  Marryat^  nothing  could  have 
been  said  against  the  transaction.  Upon  this,  however, 
.  we  may  observe,  first,  that  if  the  matter  had  been  so 
arranged  as  to  make  the  contrivance  capable  of  being 
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traced,  and  it  had  appeared  that  the  whale  was  a  shift 
to  conceal  a  transaction  similar  to  the  present,  the  case 
would  have  been  the  same  with  this ;  for  no  such  de- 
vices, when  detected,  can  ever  stop  the  justice  of  the 
Court.  But,  secondly,  it  by  no  means  follows,  that 
because  the  parties  might  have  accomplished  their  pur- 
pose in  such  a  way  as  to  be  secure  from  the  visitations 
of  the  law,  therefore  their  misappropriation  shall  escape 
when  nakedly  perpetrated.  Thus,  no  one  can  doubt 
that  the  executors,  by  interposing  a  third  person,  and 
giving  the  power  of  attorney  to  him,  or  by  selling 
the  stock  themselves,  might  have  safely  paid  Messrs. 
Marryat  any  antecedent  advances.  But  this  is  only 
saying,  that'  if  the  Defendants  had  not  been  accessary 
to  a  breach  of  trust,  they  would  not  have  had  to  pay 
the  penalty  of  their  accession. 


1884. 


Wilson 
MooiB. 


If  we  look  to  the  authority  of  adjudged  cases,  we 
shall  find  that  those  which  have  been  decided  in  favour 
of  the  party  receiving  from  the  executor,  had  not  cer- 
tain material  circumstances  existing  in  the  present  case ; 
and  that  those  which  have  been  decided  against  the 
party  receiving,  are  far  less  strong  against  him  than 
this. 


The  cases  which  have  always  been  considered  as 
going  fiirthest  in  protecting  the  party  dealing  with  an 
executor,  are  'Sugent  v.  Giffbrd  (a),  and  Mead  v.  Lord 
Orrery,  (b)  It  is,  however,  impossible  to  read  the  argu- 
ment of  Lord  Hardmcke  in  each  of  these  decisions  with- 
out being  satisfied  that  he  considered  the  knowledge  of 
the  executor's  misappropriation  as  not  distinctly  brought 
home  to  the  party.  That  there  was  notice  of  the  re- 
presentative character  is  clear,  and  that  there  was  notice 

of 
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of  the  executor  dealing  with  testamentary  assets  we  may 
also  admit:  nevertheless,  the  whole  argument  appears 
to  assume  that  the  party  dealing  with  the  executor 
might  suppose  the  executor  had  a  right  so  to  dispose 
of  the  property.  **  A  purchaser  from  an  executor," 
he  says,  **  has  no  power  of  knowing  the  debts  of  the 
testator."  (a)  Again,  *<  If  you  can  follow  the  property 
into  the  hands  of  the  assignee,  this  would  be  saying 
that  no  man  couid  have  an  assignment  from  executors 
without  coming  into  the  Court  of  Chancery  to  have 
an  account  how  he  has  distributed  the  assets  of  his 
testator."  (fr)  But  there  can  be  no  doubt  that  sub- 
sequent decisions  are  difficult  if  not  impossible  to  be 
reconciled  with  these  two  cases.  What  Lord  Hard' 
wicke  lays  down  in  Nugent  v.  Gifford^  would  probably 
not  have  been  so  stated  if  Farr  v.  Neaman{c)  had 
then  been  decided.  Lord  Kenyan  had  at  the  Rolls,  in 
Bonney  v.  Ridgard{d)y  expressed  himself  as  strongly  of 
opinion  that  Mead  v.  Lord  Orrery  went  too  far,  and  he 
held,  that  though  a  person  purchasing  from  an  executor 
is  not  bound  to  see  to  the  application  of  the  money,  yet 
that  a  purchaser  taking  with  the  knowledge  that  the 
money  was  to  be  misapplied,  had  no  protection.  Lord 
ThurUm  in  Scott  v.  Tyler  (^ ),  says,  that  Nugent  v.  Gif- 
ford  cannot  be  reconciled  with  Crane  v.  Drake  (g),  and 
Lord  Thurlao)  is  known  to  have  formed  an  opinion 
clearly  against  the  bankers  in  Scott  v.  ISfler^  though 
the  matter  was  compromised. 


It  is  quite  dear  from  what  Lord  Udon  says,  in  the 
elaborate  judgment  in  M^Leod  v.  Drummond  {h\  where 

he 


(a)  lAthA^A. 
\b)  5  Atk.  242. 
(c)  4T.jR.621. 
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(e)  2  Bro.  C.  C.  477. 
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(A)  17  Vea.  152. 
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he  minutely  examined  all  the  cases,  that  he  considered       1834. 
Bonney  v.  Bidgard  to  have  shaken  Nugent  ▼•  Giffbrd  and 
Mead  v.  Lord  Orrery^  in  so  far  as  these  cases  may  be  sup- 
posed to  establish  any  general  principle.     Although  the 
case  itself,  of  M}Leod  v.  Drummond,  was  decided  on  the 
circumstances.  Lord  £ldon  plainly  holds,  that  a  purchaser 
from  an  executor  has  no  protection  if  an  intended  mis- 
application of  the  money  is  evident  on  the  face  of  the 
transaction.     Hill  v.  Simpson  (a),  in  one  respect,  carried 
the  law  somewhat  further  than  before  against  the  pur- 
chaser; that  is,  it  gave  the  relief  to  general  legatees, 
and  so  far  Lord  Eldon,  in  M^Leod  v.  Drummond^  con- 
sidered it  as  a  case  of  the  first  impression,  expressing 
at  the  same  time,  however,  his  entire  concurrence.     It 
&lls  short  of  the  present  case  in  two  material  parti- 
culars.    All  knowledge  of  the  property  not  being  abso- 
lutely the  executor's  own  was  expressly  denied  by  the 
answer,  and  the  plaintiff  gave  no  evidence  to  prove  such 
knowledge.     The  will  too,  in  that  case,  had  not  been 
seen  by  the  Defendants,  whereas  here  the  circumstance 
of  the  will  having  been  proved  by  the  Defendants  brings 
home  to  them  a  knowledge  of  its  contents.     In  Keane 
V.  Bobarts  {b),  the  Vice-Chancellor,  the  present  Master 
of  the  Rolls,  though,  upon  the  circumstances  of  the 
case,  he  decided  in  favour  of  the  bankers,  as  not  having 
been  privy  to  the  executor's  intention  of  misapplying 
the  fund,   yet  laid  down,   and   very  luminously,  the 
principles   upon   which   cases   of  this   class  ought  to 
rest.     The  following  passage  conveys  at  once  the  opi- 
nion of  his  Honor  and  of  Lord  Eldon  upon  the  point, 
and  appears  to  decide  the  present  case  in  express  terms. 
**  I  cannot  but  lean  strongly  to  Lord  Eldon*s  view  of 
M^Leod  V.  Dnmmond.     If  a  party  dealing  with  an  exe- 
cutor for  the  personal  assets,  pays  his  money  to  the 

executor, 
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1884.  executor,  so  that  it  may  be  applied  to  the  purposes  of 
the  will,  be  is  not  responsible  for  the  executor's  mis- 
application of  it;  but  if,  in  dealing  with  the  executor, 
be  does  in  truth  pay  his  money  for  the  private  purposes 
of  the  executor,  he  is  equally  a  party  to  the  breach  of 
trust,  whether  he  applies  his  money  to  the  private  debt 
of  the  executor,  or  to  the  private  trade  of  the  executor.** 
And  now  let  us  ask,  where  is  the  mischief  of  holding 
parties  bound  by  such  obvious  rules  of  common  justice 
and  honesty  ?  It  is  true,  a  purchaser  must  not  be  held 
bound  at  every  step  of  each  transaction  in  business  to 
pause,  and  institute  inquiries;  to  try  issues,  and  take 
accounts.  But  if  the  proof  be  thrown  on  those  who 
would  impeach  his  dealings  with  the  executor ;  if  they 
be  held  bound  to  shew  that  in  those  dealings  he  knew 
the  executor  was  mis^>plying  the  trust  funds,  and  that 
he  aided  him  in  the  malversation,  surely  no  hardship 
is  inflicted,  should  he  be  held  answerable  for  a  conduct 
plainly  improper. 

The  course  and  progress  of  the  dedsions  in  all  the 
courts  of  law,  as  well  as  equity,  have  been  to  restrict 
rather  than  enlarge  the  facilities  of  misapplication  by 
persons  intrusted  with  other  men's  property,  and  the 
facility  of  persons  putting  it  away  who  have  illicitly 
come  into  possession  of  it.  Far  from  this  greater  strict* 
ness  being  regarded  by  the  Judges  as  interfering  with 
commercial  dealings,  they  have  held  it  wiser  to  make 
the  rules  more  rigid  which  check  fraudulent  trans- 
actions, in  proportion  as  the  system  of  traffic  has  be- 
come more  extensive;  and  this,  notwithstanding  all  the 
difficulty  thrown  in  their  way  by  the  nature  and  in- 
cidents of  negociable  securities.  The  progress  of  the 
law  as  to  pledges  made  by  factors,  and  as  to  notes  wrongs 
fully  come  by,  while  it  illustrates  what  has  been  stated, 
lends  the  strongest  confirmation  to  the  principles  on 

which 
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Which  this  judgment  rests.  Nor  has  any  thing  been  urged  18S4. 
in  respect  of  consequences  ab  ineonvenienti  in  the  present 
case,  that  was  not  again  and  again  pressed  upon  the 
courts  in  those  instances,  and  pressed  without  efiect. 
Ever  since  the  case  of  PeOerson  v.  Tosh  (a)  the  law  was 
held  to  be,  that  a  factor  could  not  pledge  the  good^ 
consigned  to  him  for  his  own  debt;  and  the  Judges  have 
frequently  expressed  some  doubts  —  as  Lord  £2fen«- 
borough  and  I^e  Blanc  J.  in  Martini  v.  Coles  (b)  —  whe- 
ther it  would  not  have  been  better  had  it  been  otherwise. 
Yet  none  have  ever  hinted  the  least  inclination  of  opinion^ 
that  where  the  pawnee  was  cognizant  of  the  factor's  mis- 
appropriation, he  could  be  allowed  to  take  any  interest 
whatever  by  the  transaction.  iSnch  knowledge  is  in  all 
the  cases  assumed  to  be  out  of  the  question ;  if  it  had 
been  pitived,  no  one  ever  supposed  it  possible  that  the 
party  cognisant  of  the  misapplication  could  be  protected. 
It  is  sometimes  expressly  stated,  as  in  Fieldifig  v.  Ky^ 
'mer  (r),  that  where  the  party  is  cognizant^  all  pretence  of 
hardship  is  at  an  end.  It  has  further  been  decided^ 
that  a  factor  cannot  barter  goods  of  his  principal,  any 
more  than  he  can  pledge  them ;  altfaot;^  the  party  he 
tleals  with  is  ignorant  of  his  being  a  factor :  Guerriero  v. 
PeOe.  (d). 

When  the  courts  of  law  were  holding  these  doctrine^ 
it  was  to  be  expected  that  equity  would  not  be  slow  to 
follow  in  the  same  course ;  and,  accordin^y,  De  Bouch" 
out  V.  Goldsmid{e)  was  decided  on  the  same  principle---^ 
a  principle  not  distinguishable  from  that  of  the  case  at 
bar.  The  plaintiffs  had  given  Messrs.  Muilman  a  power 
of  attorney  to  sell,  assign,  and  transfer  to  any  person 

certain 

(a)  2 Str.  1 178.  (d)  5  B.  4^  Ald.6\6. 

{*)  1  M.  *  Selw.  140.  (e)  5  Fm.  211. 

{e)  2  BrotL  4*  Bmg,  659. 
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certain  shares  in  an  insurance  company's  stock  standing 
in  their  names.  Messrs.  Muilman  did  transfer  the  shares 
to  the  defendant,  as  a  security  for  an  advance  of  5OOO/.9 
which  they  required  in  their  trade,  and  they  afterwards 
became  bankrupt.  The  defendant  positively  denied  all 
knowledge  of  the  shares  not  being  Messrs.  Muilman*9 
property,  excepting  that  he  was  aware  of  the  stock  stand- 
ing in  the  plaintiffs'  names.  A  good  deal  appears  to  have 
been  said  of  the  importance  of  the  question  to  traders  in 
the  city,  but  the  Court  ordered  the  stock  to  be  replaced 
to  the  plaintiffs,  with  the  dividends  and  costs* 


It  is  well  known  that  the  laws  of  most  foreign  coun- 
tries differ  from  that  of  England — at  least  from  what 
was  the  law  of  England — upon  this  subject  But  Pothier^ 
Contract  de  Nantissementj  CEuv.  tom.  2.  p.  945.,  Casa- 
regi,  Discursus  de  Commercio,  106,  tom.  i.  p.  334.,  and 
AnsalduSf  de  Commercio  et  Mercatura^  371,  shew  clearly 
that  the  law  applied  to  dealings  with  factors  is  an  ex- 
ception to  the  general  law,  and  that  a  deference  to  the 
custom  of  merchants  has  introduced  this  variation.  Nor 
have  all  the  jurisconsults  been  equally  patient  of  what 
they  consider  so  great  an  infringement  of  principle. 
Van  Leeminj  having  a  controversy  with  Groefmegen  on 
this  point,  upon  the  latter  citing  a  statute  of  Antwerp 
protecting  purchasers,  exclaims,  **  Sed  irrationabilis  et 
odiosa  mehercule  hac  in  re  est  dicti  statuti  ratio  in 
favorem  forte  mercaturas  ibidem  contra  dispositionem 
juris  communis  introducti,  quod  sane  ultra  ejusdem 
civitatis  terminum,  extendi  minime  potest"  Censura 
forensisj  lib.  iv.  c.  7.  §  17. 


The  same  favour  towards  commerce,  which  the 
learned  writer  so  strongly  reprehends,  influenced  our 
legislature  a  few  years  ago,  as  is  well  known,  to  alter 
the  law  in  this  respect;  first,  to  the  extent  of  the  factor's 

lien. 
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lien  {a)j  and  afterwards  to  the  whole  value  of  the 
goods,  (b)  But  it  is  material  to  observe,  that  the  re- 
ceiving the  goods  bonAjUef  and  without  any  notice  of 
their  belonging  to  the  principal,  is  expressly  required  to 
pass  the  property ;  and  an  exception  b  carefully  intro- 
duced against  any  pledge  for  antecedent  debt  These 
l^islative  provisions  are  important  to  our  present  pur-  . 
pose ;  for  they  shew,  that  with  every  desire  to  give  tlie 
trader  new  facilities,  no  one  thought  of  protecting  parties 
who  were  accessary  to  the  factor's  breach  of  duty  to- 
wards his  principal;  and  I  believe  the  act,  even  so 
restrained,  has  been,  generally  speaking,  a  greater 
&vorite  with  the  city  than  with  the  profession. 


The  course  of  the  late  decisions  upon  negotiable 
instruments  leads  to  similar  observations.  At  one  time 
it  was  thought  that  the  circulation  and  commerce  of  the 
country  would  be  paralyzed,  if  a  banker  were  bound  to 
make  inquiry  concerning  every  bill  brought  to  be 
discounted ;  and  Lord  Kenyon  so  expressed  himself  in 
Lawson  v.  Weston  (r),  where,  however,  as  in  all  the 
cases  of  this  class,  there  was  no  evidence  of  knowledge 
that  the  note  was  unfairly  come  by,  but  only  a  ground 
shewn  for  suspicion  and  inquiry  because  an  unknown 
person  brought  it  to  be  discounted.  But  that  case  is  no 
longer  to  be  considered  as  law ;  and  Gill  v.  Cubit  {d)^ 
Dawn  V.  Hatting  {e)^  and  other  decisions,  have  established 
the  rule,  that  though  there  be  no  fraud,  yet  the  trades- 
man or  other  person  taking  a  note  in  the  course  of 
business,  but  in  any  circumstances  which  ought  to  excite 
suspicion,  and  making  no  inquiry,  can  gain  no  properQr 
in  it     In  the  many  discussions  which  took  place  while 

these 
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{b)  6  G.  4.  c.  94. 
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these  cases  were  deciding,  end  the  law  apoa  the  point 
assuming  its  present  form,  the  Courts  were  pressed 
repeatedly  with  the  consequences  to  the  commercial  in-> 
terests  of  the  country  which  must  result  from  exacting 
from  tradesmen  and  hankers  such  a  scrutinizing  course 
of  inquiry  in  their  ordinary  dealings.  But  the  answer 
given  appears  to  be  a  sound  one ;  and  it  is  applicable  to 
the  present  question.  No  correct  dealer  can  complain 
that  he  is  only  required  to  exercise  such  a  degree  of 
caution  us  strict  honesty  suggests  and  the  safety  of  others 
requires.  In  the  particular  cases  I  have  referred  to,  the 
knowledge  was,  of  course,  denied ;  but  the  alleged  incon* 
venience  to  trade  of  exacting  the  inquiry  was  the  U^ic 
of  argument  In  this  case  the  knowledge  is  admitted ; 
but  it  is  said,  that  if  executors  shall  not  have  the  absolute 
power  of  validly  transferring  the  property  of  their 
testators,  no  man  can  safely  deal  with  them,  because  be 
will  become  liable  for  their  malversation.  I  am  of 
opinion,  that  neither  will  trade  suffer  nor  will  traders 
have  a  right  to  complain,  nor  will  executors  be  unduly 
embarrassed  in  their  administration  of  estates,  if  it  be 
distinctly  understood  that  any  one  proved  to  have 
abetted  them  in  a  misapplication  of  the  funds  committed 
to  their  care,  and  thus  to  have  obtained  possession  of 
those  funds,  though  fpr  a  valuable  consideration,  shall 
be  accountable  to  the  creditors  of  the  estate  and  to  the 
legatees,  whether  general  or  specific  under  the  will; 
whether  the  transfer  has  been  made  to  pay  an  antecedent 
debt  of  the  executor,  or  to  secure  new  advances  of  money 
intended  by  them  to  be  misapplied,  provided  the  mis* 
appropriation  or  intended  misappropriation  be  known 
to  the  party. 
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ROLU. 

SCOTT  V.  SALMOND.  i83s. 

Feb.  9. 

THE  will  of  Sir  James  SibbaUf  which  was  duly  exe*        ^'  ^- 
1853* 
euted  and  attested,  after  giving  some  pecuniary  March  96^  27, 

legacies,  bequeathed  life  annuities  to  tarious  persons,      4"^  i^* 

amounting,  in  the  whole,  to  the  snm  of  1468/.  a  year.  Atesutor 

ffayc  bcvctbI 
Among  these  was  one  of  758/.  to  Ann  Dawson^  and  Ofe  annuities 

another  of  350/.  to  trustees,  "for  and  during  the  Htcs  of  charged  upon 

°  a  particular 

Margaret  Mills^  Mary  MillSj  and  J.  E.  Mills^  and  the  fund,  the  in- 

lives  and  life  of  the  surrivors  and  survivor  of  them,  h^  wnsffrS 
upon  trust  to  pay  such  annual  sum  to  them  the  said  to  be  equal  to 
Margaret  MiUsj  Mary  MiUSf  and  J.  E.  Mills  during  and°he"mvc** 
their  joint  lives,  and  upon  the  death  of  one  of  them  the  fund  itself 
to  the  survivors  of  them  during  their  lives,  and  upon  otheroerson 

the  death  of  two  of  them  to  the  survivor  during  his  or  her  ^?"^  ^*'^»  "P?** 

^  the  respective 

life."  The  will  then  devised  the  testator's  undivided  moiety  deaths  of  the 

of  his  Spitayields  estate,  which  moiety,  as  was  recited,  Jj?" "un^  hiv- 

then  produced  a  net  rent  of  985/.  a  year,  unto  J.  Forbes^  ing  proved 

E.  Bavenscrqft,  J.  H.  Stracey,  and  J.  Edison,  their  heirs,  i'Jannuiunl 

executors,  administrators,  and  assigns,  upon  trust  to  ap-  having  suf- 

ply  the  rents  and  profits  thereof  towards  payment  of  the  portion^ 

said  several  annuities :  **  and  when,  by  decease  of  some  f  Element, 

^  it  was  held, 

of  the  said  annuitants,  there  shall  be  a  surplus  of  such  on  the  death 

rents  and  profits  after  payment  of  the  annuities  for  the  Jj,J|JJ*^hat 

time  being  in  existence   and  payable  out  of  the  said  the  income 

1         11  1  from  the  fiind 

rents,  upon  trust  to  pay  and  apply  such  surplus  rents  released  by 

and  profits  to  such  person  or  persons  as  David  Scott,  ^^  falling 
i_  II  4»  •  •  •       .  .  •  •  in  of  her  an- 

snalL  from  time  to  time  appomt  by  note  m  writmg  to  nuity  went 

receive  the  same,**  with  limitations  in  default  of  ap-  f^^^  'V** tr 

•     -  1.  f  ^   tenant  for  life, 

pomtment,  m  favour  of  the  wife  and  children  of  the  said  and  was  not 

David,  now  Sir  David,  Scott.    «  And  when  and  so  ^J'J'golV'' 

soon  as  all  the  said  annuities  shall  have  expired,  or  the  deficiency 

•hall  have  been  otherwise  provided  for,  and  in  the  ^nuing^an^ 

B  b  2  meantime  nuities. 
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18SS,  meantime  subject  thereto,  upon  trust  to  convey  the 
said  moiety  of  the  SpUalfields  estate,  unto  James  Sal- 
mondj  Bobert  Scottj  and  Captain  Scottf  their  heirs  and 
assigns,"  upon  trust  for  such  person  or  persons,  and 
for  such  estate  and  estates  as  the  said  David  ScoU 
should  in  manner  therein  mentioned  appoint,  with  like 
limitations,  in  default  of  appointment,  for  the  benefit 
of  his  wife  and  children.  The  testator  then  continued : 
—  <*  And  as  it  will  be  necessary  for  my  executors 
hereinafter  named,  to  set  apart  some  proportion  of 
my  personal  estate  for  payment  of  such  part  of  my 
said  annuities  as  the  rents  of  my  moiety  of  the  Spital^ 
Jlelds  estate  will  not  be  sufficient  to  pay,  now  I  do 
hereby  give  such  monies  as  shall  be  necessary  to  be 
set  apart  for  such  purpose,  unto  the  said  J.  Forbes^ 
E.  Bavenscrqftj  J.  H,  Stracey^  and  J,  Edison^  their  exe- 
cutors, administrators,  and  assigns,  upon  trust  that  they 
and  the  survivors  or  survivor  of  them,  do  and  shall  lay 
out  and  invest  the  same  in  the  purchase  of  3  per  cent 
Bank  annuities,  or  at  interest  upon  government  or  rea) 
securities,  and  do  and  shall  pay,  apply,  and  dispose  of 
the  interest,  dividends,  and  annual  produce  of  the  said 
monies  and  securities,  in  and  towards  the  payment  of 
such  of  the  said  annuities,  or  such  part  or  parts  of  the 
same  annuities  respectively,  as  the  rents  and  profits  of 
the  said  moiety  of  the  said  estate  shall  not  satisfy  and 
discharge;  and  as  to  such  monies  and  securities,  and 
the  interest  and  dividends  thereof,  subject  to  the  trusts 
lastiy  hereinbefore  expressed,  for  making  good,  by  the 
interest  and  dividends  thereof,  any  deficiency  from 
time  to  time  to  arise  in  the  said  rents  aud  profits,  to 
make  payment  of  all  the  said  annuities  for  the  time 
being  in  existence  and  payable,  upon  trust,  as  and 
when  the  said  annuities  shall  fall  in  or  expire,  to  assign 
and  transfer  the  said  monies  or  securities  unto  the  said 
Jl  Salmond^  R.  Scott,  and  Captain  Scotty  their  executors, 

adminu»- 
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administrators,  and  assigns,**  upon  trust  for  such  person  18SS. 
or  persons  and  for  such  estate  and  estates  as  David  Scott 
should  in  manner  therein  mentioned  appoint,  with  limit- 
ations in  default  of  appointment  for  the  benefit  of  his 
wife  and  children.  The  testator  directed  the  general 
residue  of  his  estate  and  effects  to  be  divided  into  twenty 
parts,  thirteen  of  which  he  gave  to  the  said  J.  Salmondf 
22.  Scotty  and  Captain  Scatty  upon  trust  for  the  benefit 
of  Sir  David  Scott  and  his  family. 

On  a  bill  filed  to  establish  the  trusts  of  the  will  the 
usual  accounts  were  directed  to  be  taken,  and  a  receiver 
was  appointed.  The  net  rents  of  the  Spitalfidds  estate 
applicable  to  the  payment  of  the  annuities  amounted, 
after  deducting  the  receiver's  poundage,  to  911/.  I2s.  6d., 
thus  leaving  an  annual  deficiency  of  S5BL  7s.  6^^  to  be 
made  good  out  of  the  residuary  personal  estate.  That 
estate,  however,  proved  totally  inadequate  to  answer  the 
purpose;  for  after  payment  of  the  debts,  &c.  the  pro- 
portion of  personalty  applicable  to  make  up  the  full 
value  of  the  annuities  was  no  more  than  764/.  12^.  9d.f 
which  sum  was  invested  in  S  per  cents,  and  the  dividends 
apportioned  among  the  annuitants  in  the  proportion  of 
their  respective  annuities.  Ann  Dawson^  the  largest  of 
those  annuitants,  in  this  way  received  an  annual  sum  of 
467/.  lis.  10c/.  out  of  the  real  estate^  and  of  14/.  4s.  6d. 
out  of  the  personal  fund.  Upon  her  death,  which  took 
place  in  December  1831,  the  surviving  annuitants 
presented  a  petition,  praying  that  so  much  of  the  rents 
and  profits  of  the  Spitalfields  estate  as  was  set  at  liberty 
by  the  determination  of  her  annuity  might  be  applied  in 
making  good  the  fiill  amount  of  the  subsisting  annuities 
in  future,  and  also  the  arrears  which  had  accrued  during 
Mrs.  Datcson's  life,  and  which,  from  the  deficiency  of 
the  personal  estate,  there  had  hitherto  been  no  fund  to 
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18SS.  satbiy.  A  cross-petition  was,  at  the  same  Ume,  preaeoted 
by  Sir  Z).  Scott,  his  wife,  and  children ;  and  the  single 
question  raised  by  the  two  petitions  was,  ^whether,  npoa 
the  true  construction  of  the  will.  Sir  David  Scott  became 
entitled  for  his  life  to  the  annual  income  of  481/.  16s.  4iL 
which  Mrs.  Dawson  had  enjoyed,  or  whether  that  income 
was  to  be  applied  to  make  good  the  deBdency  of  the 
other  annuities,  both  for  the  time  past  and  to  come. 

The  case  was  argued  by  Mr.  Pemberton  and  Mr. 
Evans  for  the  surviving  annuitants,  and  by  Mir.  Bkkar^ 
steth  and  Mr.  Wigrum  for  Sir  J9.  ScotL 

The  Master  of  the  Roixs. 

In  this  case,  the  testator  not  having  in  his  oonteaipi»- 
tion  the  deficiency  of  his  residuary  personal  estate,  it  is 
safer  in  construction  to  be  guided  by  his  general  intent, 
than  to  reason  upon  the  force  of  the  particular  words 
whidi  he  has  used.  This  is,  in  effect,  a  direction  by  the 
testator  to  his  trustees  to  pay  out  of  the  rents  of  the 
Spitalfields  estate  and  out  of  the  income  of  his  personal 
estate  annuities  to  a  certain  specified  amount;  and  when 
Ann  Dcpxson,  one  of  the  annuitants,  dies,  to  continue  the 
same  annuity  to  Sir  David  Scott  for  life.  The  fund 
provided  for  the  payment  of  the  annuities  by  the  testator 
is  deficient,  and  the  annuities  are  proportionably  abated. 
The  general  intention  of  the  testator  was,  that  the 
annuity  which  Ann  Damson  took  for  her  life  should, 
upon  her  death,  vest  in  Sir  Damd  Scott:  and  the 
petitioner.  Sir  David  Scott,  is  now  entitled  to  it  for 
his  life. 


mr_l?"'  '^^  surviving  annuitants  appealed. 


Mr. 
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Mr.  Knight^  Mr.  Jaceby  afhl  Mr.  EvanSy  in  support  of 
the  appeal. 

The  death  of  Mrs.  Dcmson  released  the  income  arising 
both  from  the  real  and  the  personal  estate,  for  the  benefit 
of  the  annuitants  who'  survived ;  and  they  are  now.  en- 
titled to  receive  the  full  amount  of  their  annuities  pro- 
spectively, as  also  to  have  the  deficiency  in  the  prior 
payments  made  good  to  them  out  of  the  income  so 
released.     That  this  was  the  intention  of  the  testator  ia 
manifest  from  the  whole  frame  and  language  of  his  wiU. 
The  annuities  are  bequeathed  in  terms  which  make  them 
primarily  chargeable  on  the  rents  of  the  real  estate 
specifically  devised  for  the   purpose.     The   personal 
estate  was  meant  to  be  only  a  subsidiary  fund.    The 
provision  with  respect  to  the  gift  over,  is,  that  **  when^ 
by  decease  of  some  of  the  annuitants,  there  shall  be  a 
surplus  of  rents  and  profits  after  payment  of  the  an- 
nuities for  the  time  being  in  existence  and  payable  out 
of  the  said  rents,  the  trustees  shall  apply  such  surplus 
rents,"  &c.  according  to  the  appointment  of  Sir  David 
Scott.    But  hitherto  there  has  been  no  surplus  of  rents 
in  the  hands  of  the  trustees,  after  payment  of  the  exist- 
ing annuities;   nor  can  there,   in  any  correctness  of 
speech,  ever  be  such  a  surplus,  so  long  as  any  portion 
of  the  existing  annuities  remains  unsatisfied.    It  was  the 
testator's  intention,  and  he  has  so  expressed  it,  that  the 
annuitants  should  be  paid  in  full,  before  the  devisee  over, 
who  was  but  a  secondary  object  of  his  bounty,  acquired 
any  interest  in  the  fund. 

It  will  not  be  pretended  that  the  amount  of  the  rental 
at  the  testator's  death  was  to  fix  for  ever  the  extent  to 
which  the  real  estate  was  to  be  chaif^ed:  for  if  the 
rents  had  afterwards  risen  to  double  their  present 
amount,  as  might  have  been  the  case  if  new  leases  had 
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18SS.  been  granted  on  the  surrender  or  forfeiture  of  the  old 
ones,  that  estate  would  still  have  remained  charged  with 
the  full  value  of  the  annuities;  and  till  these  were  wholly 
satisfied,  nothing  could  go  over  to  Sir  David  Scoii* 
What  difference,  then,  can  it  make,  that  the  increase  of 
income  applicable  to  the  testator's  primary  purpose  is 
occasioned,  not  by  the  increased  value  of  the  appro- 
priated fund,  but  by  a  decrease  in  the  amount  of  the 
claims  upon  it  consequent  on  the  death  of  an  annuitant? 
If  Mrs.  Dawson  had  died  in  the  life-time  of  the  testator, 
the  other  annuities  must  have  been  borne  exclusively 
by  the  rents  of  the  Spitalfields  property,  and  the  personal 
estate  have  been  wholly  exonerated;  and  why  should  not 
her  death  after  that  of  the  testator,  which  has  the  same 
effect  in  liberating  a  portion  of  these  rents,  operate  in  a 
manner  equally  advantageous  to  the  surviving  legatees? 
That  the  testator  contemplated  a  possible  fluctuation  in 
the  rents,  is  plain  from  the  whole  context  of  the  will ; 
more  esi>ecially  from  the  terms  in  which  he  expresses 
his  wish  that  the  auxiliary  fund,  the  personal  estate, 
shall  be  applied  in  making  good  '*  any  deficiency  from 
time  to  time  to  arise  in  the  said  rents  and  profits,  to 
make  payment  of  all  the  said  annuities  for  the  time 
being  in  existence;"  words  which  clearly  convey  the 
notion  of  a  varying  deficiency.  If  the  personal  estate 
had  been  sufficient  to  make  good  the  deficiency  of  the 
real,  no  question  could  have  arisen;  the  dividends  must, 
in  the  first  place,  have  been  wholly  exonerated  before 
any  portion  of  the  rents  could  be  set  at  liberty.  If,  again, 
the  personal  estate  had  not  been  bequeathed  by  way  of 
subsidiary  fund,  still  the  rents  must  have  fully  dis- 
charged the  burthen  before  the  devisee  over  could  claim 
any  part  of  them.  Why,  then,  should  an  auxiliary 
gift,  which  was  plainly  made  with  a  view  to  benefit  the 
annuitants  by  bettering  their  security,  be  allowed  to 
operate  to  their  prejudice? 

Suppose 
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Suppose  a  testator  to  give  out  of  real  estate  a  rent-  1888. 
charge  of  300/.  a  year  to  A»  for  lifC)  and  another,  of 
similar  amount,  to  B.  for  life,  and  that  the  lands  yi^ld 
an  annual  income  of  5Q0/*  only.  Can  it  be  contended 
that,  on  the  death  of  one  of  the  rent-chaigers,  the  sur- 
vivor woald  not  be  entitled  to  distrain  for  the  foil 
amount  of  his  annuity?  This  is. substantially  the  pre- 
sent case ;  for  the  interposition  of  trustees,  in  whom  the 
legal  estate  is  vested,  can  in  a  court  of  equity  make  no 
difference.  The  charge  does  not  abate,  although  the 
fond  partially  fitils ;  Farmer  v.  MiUs.  (a)  It  is  analogous 
to  the  case  of  a  mortgage  over  two  estates,  each  of 
which  is  charged  with  the  whole  of  the  mortgage  money. 
Both  the  primary  and  the  auxiliary  funds  devoted  to  the 
payment  of  the  annuities  are  appropriated  as  one  entire 
security,  and  no  part  of  either  is  limited  over  till  all  the 
purposes  of  the  appropriation  have  been  fully  answered. 
Each  of  the  annuities,  therefore^  is  charged  upon  the 
whole  of  each  of  the  appropriated  funds,  upon  the  corpus 
of  the  Spitayieldi  rents,  as  well  as  upon  the  dividends 
of  the  stock,  neither  of  which  can  be  exonerated  from 
the  burthen,  so  long  as  any  part  of  the  several  annuities 
remains  unsatisfied. 

The  effect  of  the  order  under  appeal  has  been  to 
split  the  annuities  into  two  parts,  of  which  one  is  ex- 
clusively apportioned  to  each  fund ;  and  for  the  purpose 
of  adjusting  that  apportionment,  a  variety  of  accidental 
and  collateral  circumstances  were  of  necessi^  taken  into 
consideration.  The  amount  chargeable  upon  each  was 
calculated  witli  reference  to  the  receiver's  poundage, 
and  to  the  valuation  of  the  real  and  personal  estate 
made  by  the  Master  in  1828,  not  at  the  time  when  the 
will  was  executed.   In  short,  the  arrangement  was  purely 

arbitrary, 

{a)  4i2ia#.86. 
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18S5.  indieatioiis  of  meaning  which  thej  prt  when  coupled 
with  what  went  before  as  to  the  assumed  deficiency  in 
the  fond,  are  to  be  taken  as  expressing  not  the  whole 
nominal  annuities*  but  the  proportional  parts  of  the 
tbnd*  He  made  no  prorision  tot  a  case  which  he  nerer 
contemplated) — a  deficiency  of  both  fimds.  On  the 
contrary,  in  this  latter  part  he  distinctly  directs  each 
annuity  to  go  or er  as  it  falls  in. 

What  follows,  howerer,  remores  any  doubt  which 
might  remain.  The  testator  says,  that  as  his  executon 
will  have  to  set  apart  a  portion  of  the  personal  estate 
for  payment  of  such  part  of  his  said  annuities  as  the 
rents  of  the  special  funds  will  not  be  sufficient  to  pay, 
a  competent  sum  of  money  shall  be  invested  in  the 
funds  by  die  trustees,  and  the  dividends  be  applied 
^in  and  towards*'  (no  longer  *<  towards,''  as  before 
when  he  knew  there  must  be  a  deficiency,  but  **  in 
and  towards ")  <*  the  payment  of  such  of  the  said  an- 
nuides,  or  such  part  or  parts  of  the  same  respectively 
as  the  rents  shall  not  satisfy.'*  Here  he  never  con- 
templates any  deficiency  at  all.  The  personal  fiind  is 
assumed  to  be  quite  sufficient  to  supply  the  assumed 
deficiency  of  the  real  estate.  Moreover  it  is  clear  that 
he  deals  here  with  an  annuity  separately,  and  directs  the 
deficiency  of  each  to  be  supplied ;  and  he  then  directs 
the  personalty  so  appropriated  to  be  assigned  and 
transferred  to  the  legatees  over,  ^  as  and  when  the  said 
annuities  shall  fiill  in  or  expire." 

The  argument  for  the  annuitants,  if  it  proves  any 
thing,  would  prove  them  to  be  entitled  to  the  arrears 
firom  the  time  when  the  deficiency  first  afiected  their 
annuides.  It  would  also  prove  that  not  merely  the 
allotted  portions  of  the  rents  received  by  the  deceased 

annuitants 
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annuitants  should  be  applied,  in  &your  of  the  sunriving 
annuitants,  in  making  good  the  amount  by  which  their 
respective  annuitants  have  suffered  abatement,  but  that 
the  subsidiary  or  si;f)plemental  fand  from  the  per- 
sonalty should  be  applied  in  the  same  way^  both  for 
arrears  and  future  payments;  conclusions  whicb^  in- 
deed, have  not  been  repudiated,  yet  have  been  but 
faintly  maintained.  I  do  not  believe  there  ever  was  an 
instance  of  arrears  being  thus  made  good,  uaiesi  most 
express  provision  for  it  was  found  in  the  inatrment; 
and  as  for  the  surplus  personal  fund  being  distributed 
among  the  remaining  annuitants,  it  is  against  the  distinct 
direction  of  the  will.  The  circumstance  of  the  word 
*^  surplus "  not-  occurring  in  the  latter  part,  it  may 
further  be  remarked,  affords  a  strong  presumption  that 
it  was  used  in  the  former  part  in  the  sense  assumed  by 
his  Honor's  judgment. 


1888. 
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Roiu.       The   ATTORNEY-GENERAL  tit  The  Master  of 
Mardi  4.         the  Grammar  School  of  ANTHONY  BROWNE, 

Seijeant  at  Law,  in  Brentwood,  in  the  county  of 
Essex,  and  the  Wardens  of  the  lands,  tenenients, 
and  possessions  of  the  same  School,  CHRISTO- 
PHER THOMAS  TOWER,  Esq.,  and  the  Rev. 
WILLIAM  TOWER,  Clerk. 

nuSTtionof  T^  *®  ^^^  ^^  Philip  and  Afoiy,  Jnthory  Browne^ 

charity  pro-  then  a  Seijeant  at  Law,  and  afterwards  one  of  the 

nS'for^pu^  Judges  of  the  Court  of  Common   Pfeas,  obtained   a 

poiMss  Of  in-  licence,  under  letters  patent  granted  to  himself  and  to 

fit,  but  for  ^^  ^^''^  Joan^  and  to  his  heirs  and  executors,  to  found 

periormancc     and  endow,  with  lands  of  the  annual  value  of  S6/.,  a 

of  dutieSy  If 

the  revenues     grammar  school,  in  the  parish  of  Brentwood^  to  consist 

increase  so        Qf  ^  master  and  two  ffuardians,  and  to  be  incorporated 
as  to  exceed  a,,  ^^  ,  n  t     ^ 

reasonable        under  the  name  of  *^  The  Schoolmaster  of  the  Grammar 

^rtSe^dutitt  School  of  Anthony  Broome^  Seijeant  at  Law,  in  Brentwoody 
the  surplus  in  the  county  of  Essex,  and  the  Guardians  of  the  lands, 
plied  to  other  tenements,  and  possessions  of  the  same  School."  The 
charitable  letters  patent  provided,  that  the  grantees  should  be  the 
Where  pro-  patrons  of  the   school,  and  that  all  and  singular  the 

pertywas         schoolmasters   of  the    school    should    be    named  and 

aiven  to  a 

schoolmaster*    perfected  by  the   free  disposition  of  Anthony  Browne, 

TOrtTv^r  the    ^"""K  ^^^  '^^®  >  ^^^  ^^^  ^^^  decease,  by  Joan  during 
purposes  of  a    her  life;  and  after  their  decease,  by  the  free  disposition 

(incorporated    ^^  ^^^  '^^^'^  ^^  Anthony  Browne.     The  guardians  were 

under  the        to  be  perfected  by  the  like  nomination  and  disposition  of 
name  of  the  »^  »f  • 

schoolmaster  the 

and  guar- 


diansy)  and  partly  for  other  specified  charitable  purposes,  and  no.  intention  could  be 
presumed  or  giving  individual  benefit  to  the  person  fillinff  the  office  of  schoolmaster, 
the  surplus  income  having  increased  beyond  the  extent  of  a  reasonable  compensation 
for  the  schoolmaster's  duties,  the  Court  directed  the  surplus  to  be  ap^ilied  to  other 
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the  said  respective  parties,,  and  to  be  removable  only  at       18dS. 
the  will  of  the  patron  of  the  school  for  the  time  being,    ^^o^^,^. 
according  to  the  orders  and  statutes  to  be  made  and  de-      Gbnbkal 

mm 

dared  in  writing  by  Anthony  Braame,  or  his  executors.  TheMsiterof 
The  letters  patent  further  declared,  that  the  school    Bbsntwoos 

Scnool 

should  be  altogether  donative  and  collative,  and  not 
presentative ;  yet  that,  if  the  school  should  be  deficient 
of  a  schoolmaster  or  guardian  for  two  months,  and  the 
patron  should  be  informed  of  it,  and  should  not  have 
named  a  fit  person  for  the  space  of  another  month,  it 
should  be  lawful  for  the  Bishop  of  Ijondon  for  the  time 
being,  within  one  month  next  following,  to  nominate 
and  perfect  a  fit  person  to  be  schoolmaster  or  guardian, 
for  that  time  only. 

By  an  indenture,  dated  the  28th  of  Jubf%  in  the 
5th  8c  6th  Philip  and  Mary^  Anthony  Broome  and  Joan 
his  wife  appointed  a  master  and  guardians;  and  by  an  in- 
denture of  feofiinent,  dated  the  Slst  of  the  same  month, 
they  granted  certain  lands  in  the  parish  of  Chigwell  to 
the  said  master  and  guardians,  and  their  successors,  to 
the  intent  that  they  should  perform  and  fulfil  the  statutes 
and  ordinances  made,  and  to  be  made  by  Anthony  Browne 
or  his  executors,  and  to  be  corrected,  when  to  Anthony 
Browne  and  his  wife,  or  the  heirs  of  Anthony  Broome^ 
should  appear  expedient 

By  his  will,  dated  the  28th  ot  December  1565,  Anthony 
Browne^  then  Sir  Anthony  Browne^  afler  reciting  the  above 
mentioned  grant,  and  stating  that  there  was  yet  no  con- 
venient place  appointed  to  keep  the  school  in,  nor  for  the 
habitation  of  the  schoolmaster,  gave  and  devised  to  the 
master  and  guardians,  and  their  successors  a  messuage 
and  dose,  to  such  uses  and  intents,  and  according  to  such 
ordinances  and  declarations,  as  by  him,  his  heirs  and 
executors  were  and  should  be  declared  and  appointed. 
And  he  thereby  gave  the  reversion  of  his  parsonage  of 

Vol.  I.  C  c  DagenJia 


*78  CASES  IN  CHANCERY. 

16SS.       Dagenham  to  the  said  roaster  and  guardians,  and  their 

AtTORNEY-    ^^*5^^o^>  ^  ^^  intent  that  with  the  issues  and  profits 

GfiNEKAL     thereof  the  said  master  and  guardians  should  find  five 

the  Master  of  1^^^  ^^"^^  '^^  Soulkwealdy  to  be  naroed  by  hira,  the  said 

**J^T¥o0D    Anthony  Browne^  during  his  life ;  and,  after  his  decease, 

by  the  said  Joan  during  her  lilb ;  and,  after  her  decease, 

by  Dorothy  Huddlestone  during  her  life ;  and,  after  bar 

decease,  by  such  persons  and  their  heirs  as  should  enjoy 

and  possess  his  manor  of  Southweald^  in  such  manner 

lind  form  as  by  him  the  said  Anthony  Brcwne,  and  his 

executors  should  be  in  writing  declared. 

Sir  Anthony  Browne  died  without  issue,  leaving 
IVystan  Braame^  his  heir  at  law.  No  statutes  or  or- 
dinances for  the  regulation  of  the  school  were  made 
either  by  Sir  Anihofty  Browne^  or  by  his  executors.  In 
the  twelfdi  year  of  the  reign  of  Queen  Elizabeth^  a 
suit  was  instituted  by  the  inhabitants  of  the  parish  of 
Southweald  against  Wystan  Broume :  and  by  a  decree 
dated  the  Sd  of  May  1570,  it  was  decreed  with  the  con- 
sent and  by  the  agreement  of  all  the  parties  to  the  suit, 
that  WyUan  Bratmie  should  execute  an  assurance  of  the 
lands  and  premises  above-mentioned  to  the  master  and 
wardens,  to  be  made  pursuant  to  a  draft  set  forth  in  the 
decree,  and  which  was  stated  to  have  been  approved  by 
Sir  Edmund  Saunders^  then  Lord  Chief  Baron  of  the 
Exchequer,  and  one  of  the  overseers  of  the  will  of  Sir 
Anthony  Browne.  And  it  was  further  ordered,  widi  the 
like  consent  of  the  said  parties,  that  the  statutes,  ordi- 
nances, and  institutions  of  and  for  the  school  and  poor 
people  should  be  made  and  ordered  by  the  appointment 
of  the  then  Bishop  of  Umdon^  and  Dean  of  S^.  PtfuTs, 
and  their  respective  successors,  and  of  Wystan  Browne 
and  his  heirs. 

In  put suance  of  this  decree,  If^stan  Browne  executed 
two  indentures,  dated   respectively  the.  4th   and  ^8th 

-       days 
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dajs  of  April  157S»  whereby  the  lands  and  premiiea  ISSS- 

granted  and  deviaed  by  Sir  Anikony  Browirwera  aMtnred  i!^^|JI]J^ 

to  the  use  of  the  master  and  wardena,  aiid^  m  the  year  g«m»al 

1622,  a  body  of  statutes  for  the  school  was  ordained  j^^jj^l^^ 

and  declared  under  the  hands  and  seals  of  Charge  iben  Banrswooft 

Bishop  of  Londtm^  and  Dr.  Donne  then  Dewi  of  A.  ^'^"^ 
PauP%^  and  Sir  Anifumy  Bramne^  Knt.,  therein  deacribed 
as  coostn  and  heir  of  Sir  Anthtmif  Btamne  the  foundeiv 
and  also  cousin  md  heir  at  law  of  ffj^cm  Braeme. 

These  statutes  oontaintd  stnrilay  ordinances  to  thoaa* 
of  the  letters  patent  respecting  the  oonstitution  of  the- 
ichool ;  and)  as  to  the  patronage,  it  was  proirided  thai 
the  said  Sir  Anthony  Broamef  during  his  life,  and  after 
bb  decease,  EUxabHk  his  wife,  and  after  her  decease  the 
heirs  of  Ae  said  Sir  Antony  Brawney  should  be  tba 
patrons  of  the  school,  foundation,  and  body  corporate 
for  ever.  There  were  other  ordinances  respecting  the 
good  government  of  the  school,  and  die  duties  of  the 
schoolmaster,  who  was  to  receive  any  scholar  that  should 
be  oflmd  to  him  out  of  the  parish  of  SouikweaU^  or 
out  of  any  parish  within  three  miles  of  the  sehool-housc^ 
and  instruct  hiui  in  learning,  virtue,  and  manners.  And 
it  was  thereby  declared  that  the  schoolmaster,  dia^ 
charging  alt  the  duties  wherewith  he  was  charged,  should 
retain  for  his  own  use,  for  his  pains  in  teaching  and 
otherwise,  all  the  rents  and  profits  of  the  lands,  tene* 
ments,  and  hereditaments  of  the  corporation,  other  than 
auch  as  were,  by  the  said  constitutions,  otherwise  limited 
and  appointed.  The  statutes  also  contained  regulations 
respecting  the  five  alms  people,  by  which  it  was  priH 
vided,  that  five  poor  inhabitants  of  SouikmeM^  three 
men  and  two  women,  should  be  appointed  to  inhabk 
the  five  tenements  therein  mentioned,  that  thqr  should 
be  nominated  by  the  tenant  of  the  mansion-house  of  the 
manor  of  Souikweald  for  the  time  beings  and  that  the 

C  c  2  master 
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18SS.       master  of  the  free-school  and  bis  sncoessors  should 
*      -  yearly,  for  ever,  give  to  each  of  the  poor  fidks  a  robe  of 

GsmiAL     the  value  of  10s.,  and  a  stipend  of  Ms. 

v.- 
The  Master  of 
BwMTwooD        By  an  indenture,  dated  the  Idth  of  Mty  in  the  80th 

of.  Charles  11^   which   was  stated  in  the  redlal  to  a 

subsequent  conveyance  to  be  lost,  the  manor  of  Souti'^ 

weald^  with  the  patronage  and  right  of  placing  the 

schoolmaster  in  Brentwood  school,    and  the  fpA  and 

power  of  placing  the  five  poor  people  in  the  almshouses, 

were! conveyed  by  persons  therein  described  as  the  heirs 

of 'Sir  Anthomf  Braame^  the  founder,   to  Sir  William 

SeroggSi  the  Chief  Justice  of  the  Court  of  King's  Bench ; 

and  .by  divers  mesne  conveyances  the  manor  of  SotUh" 

wealdf  with  the  said  rights  of  patronage,  became  vested, 

in;the  year  1752,  in  Richard  Draper^  serjeant  at  law; 

and  by  an  indenture,  dated  the  21st  of  January  1752, 

Bichard  Draper  conveyed  the  same,  in  consideration  of 

the  sum  of  11,4532.,  to  Thomas  Tower.    Those  rights 

of  patronage  were  regularly  claimed  and  exercised  by 

Thomas  Tcfwer^  and  after  his  death  by  Christopher  his 

nephew  and  heir,  and  upon  the  decease  of  Christopher 

by  his  son  and  heir  Christqp/ier  Thomas  Tawer^  the  De* 

fendant  in  this  information. 

The  rectorial  tithes  of  Dagenham  produced  in  1825, 
when  the  information  was  filed,  about  1000/.  a  year; 
and  the  land  bH  Chigwell  and  other -possessions  of  the 
corporation  were  of  the  annual  value  of  about  400/.  a 
year.  The  annual  stipend  to  the  five  alms-people, 
which  was  fixed  by  the  statute  at  22. 105., 'was  afterwards 
increased  to  4/.  Sj.  8i/.  each;  and  in  the  year  1808  a 
further  increase  of  the  allowance  was  made  by  desire  of 
the  patron  to  101.,  which  liad  since  been  paid  by  the 
master  to  each  of  the  five  alms-people.  After  payment 
oCthb  stipend,  and  of  the  necessary  expenses  incident  to 
I  the 
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'the  school,  which,  in  consequence  of  there  being  little  or       .  1833. 
no  demand  for  classical  instruction  in  the  neighbourhood,     *'"  '"-' 
was  attended  by  very  few  scholars,  the  master  received     .Genbaal 
'and  applied  the  whole  surplus  rents  and  profits,  as  jf^^i^^^^^^ 
well  of  Dagenham  as  of  the  rest  of  the  property,  to    Bbsntwood 
his  own  use. 

The  information  charged  that  the  rights  of  patronage 
of  the  school  had  been  exercised  by  the  patrons  for 
many  years  with  a  view  to  the  provision  of  their  &mily 
or  friends,  and  not  with  a  view  to  the  advantage  of  .the 
school.  It  proceeded  to  state  various  facts  and  circum- 
stances in  support  of  that  allegation ;  and  it  prayed  that 
the  usual  account  might  be  taken  against  the  De- 
'fendants;  that  the  income  o(  iht  redoTy  of  Dagenham 
or  a  proper  portion  thereof  might  be  applied  to  the 
support  of  alms-people,  or  such  other  charitable  pur- 
poses as  might  be  most  consistent  with  the -intentions 
of  the  founder;  and  that  it  might  be  referred  to  the 
master  to  approve  of  a  scheme  for  carrying  such 
charitable  purposes  into  efiect,  and  for  a  proper 
application  of  the  income  of  the  charity.  The  De- 
fendants, by  their  answer,  submitted  that,  by  the  will  of 
the  founder,  the  whole  of  the  rents  and  profits  of  the 
rectory  of  Dagenham  were  not  appropriated  to  the 
•  support  of  the  alms-people,  but  so  much  thereof  only  as 
-should  be  required  to  find  five  poor  folks;  that  the 
amount  of  the  sum  applicable  to  that  purpose  was 
ascertained  and  fixed  by  the  statutes  of  1628;  and  that, 
subject  thereto,  the  whole  of  the  rents  and  profits  of 
the  rectory  of  Dagenham  were,  by  the  will  of  Sir  AtUhomf 
'Browne^  given  to  the  schoolmaster  and  guardians  of  the 
schooL 

When  the  information  first  came  on  to  be  heard)  the 
.  Master  of  the  Rolls  expressed  a  doubt  whether  the  right 

Cc  8  of 
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18SS.  of  pttrooage  could  legally  be  made  the  anb|eat  of  alien* 
*  ^^\  atioB;  and  he  aocordingly  aent  a  case  for  die  opbUm 
ds WBAL     of  the  Court  of  King's  Bench  upon  two  questiona ;  first, 

TImM  tm  f  ^'^^^^  ^  '^^^  of  appointing  the  master  and  wardenSf 

3umrwocu>   created  in  the  heirs  of  Anikong  Brcnme  the  feoader  by 

^^^^^       the  letters  patent  of  Philip  and  Mofy^  waa^  in  point  of 

'law,  capable  o£  alienation;  and,  secondly,  if  it  were, 

whether  it  had  been  l^ally  conveyed  to^  and  was  now 

Tested  in  the  Defendant  Chrisiopher  Thmas  Toisi^. 

'The  Court  of  King's  Bench  was  of  opinion,  that  the 

aright  of  patronage  might  be  lawfully  aliened ;  and  the 

aeoQod  point  was  not  argued,  it  being  admitted  by  the 

4NHinad  for  the  Attomey«6eneral  that  the  right  had 

been  legally  oooveyed  lo  ^e  Defendant,  The  argument 

•«pou  this  ease  is  reported  in  3  BanumaU  and  Adolpkuh 

The  Master  of  the  BoIIa  acquiesced  in  the  certificate 
4i£  the  Court  of  King's  Bench;  and  the  argument  upon 
#ihe  questions  raised  by  the  information  proceeded. 


Mr.  Pemberion  and  Mr.  fV.  JRuuell^  in  sup|>ort  of  the 
information. 

The  right  of  alienating  the  patronage  of  this  feund- 
.ation  having  been  determined  in  ikvour  of  the  Defendant 
!Mr.  Tawery  who  claims  under  a  purchaser,  there  are 
two  material  questions  which  the  Court  has  now  to  de- 
cide :  first,  whether  the  statutes  and  ordinances  made  in 
1692  are  consistent  with  the  will  of  the  ibumler,  or  if 
Aot,  whether  they  were  binding  by  reason  of  their 
shaving  been  made  under  the  authority  of  a  decree  of 
this  Court;  and,  secondly,  whether,  supposing  the  sta- 
iutes  and  ordinances  to  derive  their  authority  from  diis 
Court,  it  is  not  competent  to  the  Court  to  deal  with 
them,  as  it  would  deal  with  regulations  made  by  the 
Sounder  himself,  and  to  introduce  in  their  stead  sneh 

other 
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otkef  ragttkitioiis  aa  the  presefti  stale  of  cnrcmmsUncef        1953. 
tney  fender  neoessary.    It  i^  clear,  in  the  first  pkce^     Attorwey- 
Ihat  the  letters  patent  gav^  no  author!^  to  the  Bishop      GxMBaAt. 
of  Londm  and  Dean  of  &.  PauC%  for  the  time  being  to  jhe  Muter  ef 
make  those  statutes;  neither  was  any  authority  for  \&asMTwooo 
maHiog  them  given  to  those  persons  under  the  will  or       ^      * 
deed  of  Sir  Anihongf  Browne.    If  they  were  binding  at 
all»  therefore,  they  were  binding  by  virtue  of  the  ju^isfv 
diotiOB  which  this  Court  exercises  over  the  adouaia- 
tmtion  of  charities. 

Whether  the  Masters  of  the  Court,  at  the  time  this 
decree  was  made,  discharged  the  same  duties  in  suits 
for  the  administration  of  charities  as  they  do  at  pre* 
sent,  is  uncertain,  and  with  a  view  to  this  case  im- 
material; a  scheme  appears  to  have  been  settled  and 
approved  by  the  Court  in  the  same  manner  as  a 
scheme  would  be  settled  by  the  Master  and  approved 
by  the  Court  at  this  day ;  and  there  can  be  no  doubt 
that  the  scheme  so  made  is  liable  to  be  varied  and  re- 
modelled by  the  Court,  as  the  exigencies  of  the  cas^ 
may  require.  It  was  suggested,  indeed,  when  this  cause 
first  came  before  the  Court,  that  Wy^an  Browne  was 
to  be  considered  as  the  founder  of  these  charities;  lha( 
the  statutes  and  ordinances  were  the  result  of  a  com- 
promise,  and  that  Wystan  Browne  only  consented  to 
the  establishment  of  the  charities  on  condition  of  certain 
regulations  being  adopted  which  wefe  to  be  .binding  in 
all  future  times.  But  these  are  assumptions  for  which 
the  decree  affords  no  colour;  H^an  Bravme  was  merely 
the  individual  in  whom  the  legal  estate  h^d  vested,  and 
the  notion  of  a  compromise  is  wholly  inconsistent  both 
with  the  language  of  the  decree,  and  with  that  of  the 
conveyance  made  by  fVysian  Browne  und^r  die  decree 
which  expressly  purports  to  carry  into  effect  the  good 
meaning  of  the  founder,  Sir  Anthony  Broome.    If  the 

C  c  4  statutes 
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18SS.       statatet  derive  their  authority  from  the  decree  oT  this 
.;;;^^,    court,  they  may  be  varied  by  the  same  authority,  and 
GsNKftAL     the  Court  cannot,  consistently  with  the  principles  on 
The  Master  of  ^"^^  ^^  '^^  uniformly  acted,  permit  the  schoolmaster 

*BftBNTwooo    to  receive  for  his  own  use  the  larire  surplus  income 
'ficbooL 

beyond  what  is  required  for  the  purposes  of  the 


arising  from  the  increase  which  has  taken  place  in  the 
value  of  the  property.    Where  an  estate  is  given  to  a 
corporation  or  indiridual,  subject  to  a  specific  chaige 
for  the  maintenance  of  a  charity,  the- corporation  or  in- 
dividual will  be  entitled  to  the  benefit  of  all  the  surplus 
Income  beyond  the  purposes  of  the  charity,  which  may 
arise  from  an  alteration  in  the  value  of  the  pn^rty ; 
but  where  an  estate  is  given  to  a  corporation  or  in-, 
dividual  in  trust  for  specified  charitable  purposes,  the 
surplus  income  will  be  applied  by  the  Court  (gpris 
in  advancement  of  the  charitsfble  purposes  for  which 
the  fiind  is  given.     This  is  the  principle  upon  which 
Tke  jtlamey*General  v.  The  Mayor  iff  Bristol  (a)  was 
decided  both  by  Lord  Eldon  and  by  your  Honor,  the 
only  point  in  which  Lord  EUon  diflered  from  your 
Honor  in  that  case  being,  not  as  to  the  principle,  but 
(upon  the  question  whether  the  corporation  of  Bristol 
•took  the  surplus  proi>erty  beneficially,  or  in  the  character 
of  trustees.     There  is  no  ground  for  contending  in  the 
present  case,  that  the  schoolmaster  was  intended,  or  is 
entitled  to  receive  an  income  tenfold  greater  than  that 
to  which  he  woula  be  entitled  as  a  fair  remuneration 
for  the  performance  of  his  duties.     In  the  Tonbridge 
"School  case^  the  words  of  the   will  were  extremely 
strong  to  sthew  an  apparent  intention  on  the  part  of  tlie 
founder  to  give  a  beneficial  interest  in  the  surplus  to  the 
schoolmaster,  and  yet  the  Court  was  of  opinion  that  the 
master  and  under-master  were  entitled  only  to  a  com- 
petent 

(a)  5  Mad,  719.     2J.^W,  S94. 
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petent  remuneration  for  their  services.  AHcmey^General       1833. 
▼.  Skinnerf  Compamf{a).  '      ^    '  * 

GsNXmAL 

With  regard  to  the  objection  that  there  was  no  demand  jhe  Master  of 
for  instruction  in  the  learned  languages  in  the  neighbour-  ^'<^^^?^''^ 
hood  of  Brentwoodj  and  that  a  scheme  of  commercial  edu- 
cation would  be  inconsistent  with  the  will  of  the  founder, 
it  has  been  held  in  a  recent  case,  that  provisions  for 
teaching  reading,  writing,  and  arithmetic  might  be  in- 
troduced into  a  scheme  for  the  management  of  a  free 
grammar-school.  Attomey^General  v.  Haberdasherf 
Company,  (fi)  The  rule,  therefore,  which  formerly  re* 
stricted  the  education  to  be  afforded  in  a  grammar- 
school  to  instruction  in  the  learned  languages  can  no 
longer  be  urged  against  the  application  of  the  surplus 
income  to  a  system  of  instruction  more  useful  and 
practical,  and  better  suited  to  the  wants  of  the  inhabit- 
ants. 

Mr.  Bickersteth  and  Mr.  Wigram^  for  the  master. 

The  principal  question  is,  whether  the  property  .is 
vested  in  the  corporation  upon  a  trust  to  be  executed  jby 
this  Court;  and  the  determination  of  that  question  must 
depend  upon  the  nature  of  the  foundation.  The  nature 
of  the  foundation  is  to  be  determined,  not  merely  by  the 
letters  patent  and  the  deed  of  feoffment,  or  by  the  will-* 
supposing  the  will,  though  void  at  law  in  iu  creation,  to 
be  an  instrument,  of  which  the  trusts  would  have  be^n 
executed  by  a  court  of  equity — but  by  the  decree  in  the 
suit  instituted  in  the  reign  of  Queen  Elizabeth.  The 
devise,  being  a  devise  to  a  corporation  before  the  4dd 
of  Elizabeth^  was  an  invalid  devise^  and  could  not  have 

taken 


(a)  8  Ruts,  407.  ney-General  v.  Durie,  in  the  note 

(6)  5  Ruit.S50,  and  see  Attot'     to  that  case. 
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1839.       Uk^  eflbct  w  a  deYue  at  all,  except  as  to  two  thirds  of 

^  '    '  "'  '     the  lands  held  in  capite  by  the  devisor;  the  heir  at law^ 

GiHAa4i.     therefore,  had  a  clear  right  to  dispute  \U    A  suit  was» 

tllMlfoUffof  '^  poii^^  ^f  f^W  instituted  by  H^an  Browne  for  the 
feawTwooo  purpose  of  impeaching  the  will ;  and,  on  the  other  hand, 
a  suit  was  instituted  by  the  corporation  against  him  as 
heir  at  iaW|  but  the  decree  in  the  latter  suit  was  not,  bs 
we  contend,  made  in  invitum.  It  was  a  decree  by  con- 
sent in  the  nature  of  a  compromise,  by  which  the  heir  at 
law  and  the  corporation  were  equally  bound ;  the  efiect 
of  which  was  to  secure,  on  the  one  hand,  to  the  alms- 
people  the  bounty  which  was  given  to  them  by  ao 
invalid  devise^  and  to  secure  to  the  schoolmaster,  who 
was  to  be  nominated  by  the  heir  at  law^  on  the  other, 
the  surplus  revenues  of  the  whole  estates.  The  heir  at 
law  consented  to  waive  his  legal  right,  and  to  execute 
the  conveyance  directed  to  be  made  by  the  decree;  and 
it  is  a  part  of  the  same  decree  that  rules  and  regulations 
should  be  made  by  the  persons  therein  named,  which 
should  be  binding  upon  all  parties.  This  Court  has^ 
no  doubt,  an  extensive  and  a  most  beneficial  jurisdiction 
in  the  administration  of  charities,  but  there  are  well 
ascertained  limits  to  its  jurisdiction ;  and  though  it  eaa 
control  the  application  of  funds  dedicated  to  chnrkable 
purposes  where  a  trust  has  been  created,  it  has  no 
power  to  correct  abuses  which  are  the  exclusive  sub- 
ject of  visitatorial  jurisdiction.  Thus,  in  the  case  of 
the  Berkhampsttad  Free  School  {a)j  which  was  a  royal 
foundation,  under  which  the  master  and  usher  were 
corporators,  and  both  those  [persons  were  residing  at  a 
distance  firom  the  foundation,  Lord  Eldon  declared  thai 
he  could  give  no  relief  in  respect  of  their  misconduct; 
and  that  so  long  as  the  visitor  did  not  think  proper  to 
remove  them,   they  must,   in  a  court  of  justice,   be 

considered 

(a)  2V,^B.  194. 
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confidertd  entitled  to  ell  the  revenues  wbieh  belonged       1698. 
to  them  by  the  same  instrument  which  gave  them  their    ^  '     '*-  ^ 
corporate  character;   but  he  observed,  that  where  a      Gxmhmx 
trust  is  expressed  in  the  original  instrument  as  to  the  j|^^  ]£f ter  of 
application  of  the  revenues,  this  Court  has  jurisdiction    Bkjuitwood 
to  compel  a  due  application.     Upon  this  principle^  if     ^  ^ 
the  corporation  of  Brentwood  were  to  leave  the  five  alms- 
people  unprovided  for,  the  Court  would  have  a  right  to 
interfere;   but,  subject  to  the  due  satisfaction  of  the 
charge  for  the  support  of  the  alms-people,  the  master 
has  a  right  to  the  revenues,  which  this  Court  has  no 
Jurisdiction  to  limit  or  control.     The  case  of  The  Jt" 
tomof'General  v.   Brazeih-nose  College^  which  was  re- 
cently before  the  Court,  is  similar  to  the  present.     That 
was  an  information  filed  on  behalf  of  a  school ;   and 
your  Honor,  taking  into  consideration  the  language  of 
the  instrument  creating  the  foundation,  and  the  long 
usage  which   had  prevailed,  was  of  opinion   that  the 
college  was  under  no  obligation  to  increase  the  establish- 
ment of  the  school.     The  question  here  is  not  whether 
the  schoolmaster  receives  a  much  larger  income  than 
would  remunerate  him  for  the  duties  which   he  dis- 
chiyrges;  but  whether  he  is  not,  as  well  by  virtue  of 
the  several  instruments  creating  this  foundation  as  by 
force  of  the  decree  and  of  the  long  usage  which  sanctions 
and  confirms  his  right,  the  owner  of  these  revenues, 
subject  to  the  charge  by  which  a  specific  provision  is 
made  for  the  alms-people.     The  Attomey^General  v. 
The  Haberdadier^  Company^  which  is  cited  to  shew  that 
the  income  of  these  estates  might  be  properly  applied  to 
the  establishment  k^  s  oommercml  sehool,  has  no  appli- 
cadon ;  that  was  merely  a  petition,  to  which  no  opposi- 
tion was  made,  for  a  reference  to  the  Master  to  inquire 
whether  an  addition  might  not  be  made  to  the  existing 
establishment ;  not  for  a  total  alteration  of  the  purposes 

of 
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1888.       of  the  founder;  snd  no  principle  was  established  by  the 
^  *  '  ■  ^    result  of  that  application. 
Gbkekal 

The  Master  of      Mr.  Tinney  and  Mr.  Laoaif  for  Christopher  Thomas 

BUNTWOOD     'r^yfg^^ 
School. 

Mr.  PemberUmy  in  reply. 

The  case  of  the  Berkhampstead  Free  School  does  not 
apply  to  the  present,  for  to  that  foundation  there  was  a 
special  visitor.  It  is  a  singular  proposition  to  say  that 
the  jurisdiction  of  this  Court  is  excluded  by  the  statutes 
which  were  made  under  the  authority  of  the  Court  How 
is  it  possible  that  the  framers  of  these  statutes  should 
have  an  authority  paramount  to  that  to  which  they  owed 
their  existenccy  and  even  be  in  a  better  situation  than  the 
founder  himself?  If  Sir  Anthony  Broome  himself  had 
made  these  statutes,  the  schoolmaster  could  not  main- 
tain his  claim  to  an  income  of  1200/.  a  year,  in  opposi- 
tion to  the  principle  upon  which  the  Court  acts,  that 
where  a  fund  for  charitable  purposes  is  given  to  an 
individual,  not  bene6cially,  but  in  an  official  character, 
the  surplus  will  be  applied  to  charitable  purposes.  When 
the  jurisdiction  of  this  Court  is  not  excluded  by  a  special 
visitor,  the  Court  itself  has  visitatorial  power,  which  it 
may  exercise  in  the  present  case,  either  by  directing  an 
inquiry  whether  the  Dagenham  tithes  ought  not  to  be 
applied  to  the  advancement  of  the  school,  or  by  doing 
any  other  act  which  may  be  necessary  for  carrying  Into 
effect  the  purposes  of  the  charity. 


March  4, 


The  Master  of  the  Rolls. 

By  letters  patent,  bearing  date  the  5th  of  Jtdp^  in  the 
fourth  and  fifth  years  of  the  reign  of  Philip  and  Mary^ 
licence  was  granted  to  Anthony  Broamef  then  a  serjeant 

at 
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ftt  law,  and  afterwards  one  of  the  judges  of  the  Court  of       1883. 
Common  Pleas,  and  to  Joan  his  wif&  and  the  heirs     ^      -  -  ' 

r^         1  1  1  AtTORNEY- 

atfd  executors  of  AtUham^  Bnmne^  to  found  and  endow      Gemeaai. 
a  'grammar  school  in  the  parish  of  BrerUwood  with  lands  f^^  n^ter  of 

ofthe  annual  value  of  86/!.,  to  consist  of  a  master. and    Bbentwooo 

School* 
two  wardens,  who  were  thereby  made  a  body  corporate, 

and  which  school  was  to  be  for  the  inhabitants  of  &ii^A- 
wealdf  and  was  to  be  regulated  according  to  certain 
orders  and  constitutions,  to  be  made  by  the  said  ^nthamf 
Brcmnef  or  his  executors ;  and  by  an  indenture  of  feoff- 
ment made  in  the  following  year,  certain  lands  were 
ghmled  by  Anthony  Browne  for  the  maintenance  of  the 
school.  Anthony  Broaone  made  his  will  on  the  28th  of 
December,  1565 ;  and  after  reciting  the  grant  of  lands 
which  he  had  made  to  the  school,  but  that  he  had 
appointed  no  convenient  place  for  the  habitation  of 
the  schoolmaster,  he  thereby  devised  to  the  master  and 
wardens  of  the  school  a  certain  messuage  and  lands  for 
that. purpose;  and  by  his  will  he  also  devised  to  the 
master  and  wardens  of  the  school  his  parsonage  of  2>a- 
genham^  which  he  had  demised  to  John  IjftteU  for 
twenty  years  at  a  rent  of  25/.,  and  the  tenement,  to  the 
intent  that  with  the  issues  and  profits  thereof  the  master 
and  wardens  should  find  five  poor  folks  in  Souikwealdf 
to.be  named  by  him  during  his  life,  and  after  hb  death 
by  his  wife,  and  after  her  death  by  one  Dorothy  Huddle^ 
stone  during  her  life,  and  after  her  death  by  the  owners 
of  the  manor  of  Southweald*  Sir  Anthony  Browne  died 
without  issue,  leaving  JVystan  Browne  his  heir  at  law; 
and  on  the  8d  of  May,  in  the  twelfth  year  t>f  Queen 
Elizabeth,  a  suit  was  instituted  in  the  Court  of  Chancery 
by  certain  inhabitants  of  Southweald  against  Wj^tan 
Browne,  who  appears  to  have  disputed  the  grant  and 
devises  made  by  Sir  Anthony  Browne,  as  well  with  regard 
to  the  school  as  to  the  five  poor  folks,  for  -the  purpose 
of  establishing  such  grant  and  devise ;  and  in  the  result 

of 
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18SS.        180S  their  stipends  were  farther  increased,  and  now 
l~  ^  remain  at  the  sum  of  10/.  each:  and  in  all  time  sab- 

ATTOftNSr-  ' 

Gemskal     sequent  to  the  making  of  the  statutes  and  ordinances 

TbeMstterof  ^^^^®  mentioned,  the  schoolmaster  has  had  and  re- 

Bmmtwooo    ceived  to  his  own  use  the  whole  income  and  profit  of 

the  lands  and  premises  mentioned  and  comprised  in  the 


grant  and  devise  of  Sir  Anihamf  Browne^  after  paying 
the  ushers  employed  in  the  school,  and  paying  the 
stipends  to  the  alms-folk. 

The  income  of  the  lands  given  for  the  use  of  the  school 
by  Sir  Anthony  Broome^  and  mentioned  in  the  indenture 
of  feofiinent  and  will,  were  stated  in  the  answer  of  the 
Defendant  to  amount  to  S25/.  a  year,  besides  the  house 
intended  for  the  schoolmaster ;  and  the  income  of  the 
lands  and  premises  given  by  the  will  to  provide  for  the  five 
poor  folk,  is  admitted  to  amount  to  about  lOOOL  a  year, 
but  It  is  said  at  the  bar  that  the  rent  of  the  school  lands 
has  since  much  decreased. 

The  Defendant  William  Tower  is  the  son  of  the 
patron  Christopher  Thomas  Tawerp  and  it  appears  that 
he  did  not  perform  the  regular  duty  of  the  school,  for 
which  purpose  ushers  were  provided  and  paid  by  him, 
but  it  is  alleged  that  he  daily  visits  the  school.  The 
net  revenue  of  the  schoolmaster,  after  paying  his  ushers 
and  the  alms-folk  at  the  time  of  the  institution  of  this 
suit  was  about  1000/.,  and  the  office  has  uniformly  been 
considered  as  a  valuable  piece  of  preferment  in  the  gift 
of  the  patron. 

The  three  parishes  to  which  the  advantage  of  the 
school  is  limited  by  the  statutes,  did  not  usually  furnish 
altogether  more  than  six  or  seven  boys  desirous  to  take 
advantage  of  a  grammar-school,  and  for  many  years  the 
scholars  were  limited  to  about  that  number;  but  it 

appears 
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appears  that  Charles  Towers  who  was  master  of  th«       \Mii 

school  before  the  Defendant  William  Tower*  and  was     \^  ^^^ 

Attobnxt* 

another  son  of  the  Defendant,  the  patron,  had  for  a      GkMXRAt 
short  time  before  bis  death  introdaeed  the  teachitig  of  f^^^^^^i^^t 
\  writttig,  and  arithmetic  in  the  school,  and  bed    BaBirt#ooi» 


thereby  augmented  the  numbar  of  scholars  to  100  atfd  ^°^^ 
upwards  \  but  in  consequence  of  an  opmion  expressed  by 
the  commbsioners  for  inquiring  into  charities  that  aach 
course  was  not  consistent  with  the  mtention  of  the  letters 
patent,  the  teaching  of  reading,  writing,  and  arithmetic 
was  discontinued. 

The  present  information  was  filed  by  the  Attorney'' 
General  upon  the  report  of  the  commissioners,  and  the 
object  of  the  information  is  to  exclude  the  schoolmaster 
from  any  part  of  the  income  arising  from  the  parsonage 
of  Dagenkam^  which  was  intended  by  the  will  of  Sir 
Anthofttf  Browne  as  a  provision  for  the  alms-folk  only, 
atid  to  hove  a  scheme  settled  by  the  master  for  the 
future  administration  of  the  revenues  of  both  charities. 

Upon  the  opening  of  this  case,  it  appeared  to  me 
questionable  whether  the  Defendant  Christopher  ThBiiMS 
ToaoeTf  claiming  to  be  patron  of  the  school  only  by  the 
purchase  of  his  ancestor,  was  legally  entitled  to  that 
privilege ;  and,  as  the  consequence  would  follow  that  if 
he  Were  not  legal  patron,  there  could  be  no  legal  school- 
master and  no  legal  corporation  of  master  and  wardens, 
and  therefore  no  proper  f)arties  to  a  suit  for  the  adminis- 
tration of  the  charities,  I  directed  a  case  to  be  stated  for 
the  opinion  of  the  Coort  of  King's  Bench  upon  that 
point.  The  case  has  been  argued  before  that  Court, 
and  the  Judges  have  certified  thatt  the  Defendant 
Christopher  Thomas  Tower  is  now  the  legal  patron  of 
the  school';  and  whatever  doubt  may  suggest  itself  to 
kiiits  tor  the  sate  of  a  personal  trust  of  this  nature,  ( 

'Vol.  L  D  d  consider 
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18dS.       consider  the  opinion  of  tfae  Court  of  Kingfa  Bench  af  an 
*     '  "        authority  for  proceeding  in  this  suit. 
GwnmAL 
The  Bister  of      ^^^  important  question  in  the  cause  ist  whether  tfae 
BssKTwooD    statutes  and  ordinances  made  in  1622  iriTe  to  the  school- 

Q  I*       I 

master  for  the  time  being  an  unimpeachable  right  to 
receive  for  his  personal  benefit,  without  reference  to  the 
duties  of  the  office^  the  very  large  income  which  he  now 
enjoysy  and  which  may  be  termed  a  sinecure  income- 

I  am  of  opinion  that,  the  conveyance  made  by  Wystan 
Browne^  under  the  aforesaid  decree  of  the  Court  of 
Chancery,  being  expressly  for  the  maintenance  of  the 
schoolmaster  and  poor  people  according  to  the  good 
meaning  of  Sir  Anthony  Browne^  the  authority  given 
by  the  decree  to  make  statutes  and  ordinances  did 
not  authorize  the  making  of  any  statutes  or  ordinances 
contrary  to  the  intention  of  Sir  Anthomf  Browne  s  and 
that  the  same  conclusion  would  follow  even  if  this  decree 
could  be  construed  as  substantially  a  grant  from  JVysUm 
Browne;  and  I  am  of  opinion  that  it  is  contrary  to  the 
clear  expressed  intention  of  Sir  AnUumy  Browne^  that 
any  part  of  the  revenues  of  the  property  given  for  the. 
maintenance  of  five  poor  folks  should  be  applied  for  the 
benefit  of  the  schoolmaster.  I  am  of  opinion  further, 
that  if  the  statutes  and  ordinances  in  question  could  be 
considered  as  having  full  forces  they  would  not  pro* 
tect  the  schoolmaster  in  the  enjoyment  of  his  present 
large  sinecure  income.  By  these  statutes  the  rents  and 
profits  which  he  is  permitted  to  retain  to  his  own  use 
are  expressly  given  to  him  for  his  pains  in  teaching  and 
otherwise  performing  his  duties  as  a  priest;  and  it  is 
the  settled  principle  of  this  Court  in  the  administration 
of  charity  property,  given  not  for  purposes  of  individual 
benefit  but  for  the  performance  of  duties,  that,  if  the 
revenues  happen  to  increase  so  as  to  exceed  a  reasonabk 

com* 
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compensation  for  the  duties,  the  surplus  must  be  applied       18S8. 
to  other  charitable  purposes.  Attoenk- 

GXMSKAL 

Although  I  am  of  opinion  that,  under  the  expressed  xhe  Master  of 
intention  of  Sir  Anthony  Braame^  no  part  of  the  revenue    Brbvtwood 
given  for  the  support  of  the  five  poor  folks  can  be  ap- 
plied to  the  use  of  the  schoolmaster,  I  do  not  mean 
to  say,  if  it  should  appear  that  the  proper  revenue  of 
the  school  ^hould  not  be  found  adequate  to  support 
such  a  school  as  might  be  usefoUy  established  at  Brent' 
tooodf  that  the  master,  to  whom  this  matter  will  be  re- 
ferred,  might  not  be  justified  in  recommending  aid  to  • 
the  school  from  the  income  of  the  Dagehkam  rectory 
and  lands ;  nor  do  I  mean  to  say,  that  the  school  must 
necessarily  be  confined  to  the  character  of  a  grammar- 
school.     My  decree  is,  that  it  be  referred  to  the  Master 
to  inquire  what  property  belongs  to  the  said  charities, 
and  to  approve  of  a  proper  scheme  for  the  application  of 
the  present  revenues,  the  Court  reserving  to  itself  the 
consideration,  whether,  for  the  purposes  of  the  scheme 
wbidi  it  shall  thmk  proper  to  adopt,  it  will  or  will  not 
be  necessary  to  apply  for  the  aid  of  parliament 
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|S',  WALKER  V.  HARDWICK. 


The 
estate 


personal   nHHE  tetjMrix^  PMWelpUa  F^umcombes  b^a  ber 
^stator  will  ^'^h  ^teA  th#  29d  oS  January  1885»  »  the  fblbMr- 

"^^  tlf f^*  ^^  wocda:  —  <^  I  dkfct  Aai  att  my  jwt  debts*  and  ay 
iu  liability,  at  fiueral  and  tealatficnDary  expenaei^  may  be  paid  and 
funlfoT^e  ^^^^  ^  ^ooa  as  nay  be  afkr  my  deceaaa."  Sie 
payment  of  ihea  proceeded  to  name  as  her  execatora  ike  fo«r 
expenses  and  P^Nons  whoBft  she  afterwards  appointed  tmateea;  and 
legacies,  un-  after  giving  legacies^  whioh  ake  directed  So  b»  paid 
dsfactorily  within  Mi  months  after  hec  decease*  of  501^  eaofa  to  her 
fromthewhole  8i^<**^*<^^r^>  ^^  specifically  be^ttathing  her  hense- 
context  of  the  bald  fumitorei  wearing  appaeel^  jewek*  trinkets*  and 
w!!!'the  U''''^  olber  aitkles,  she  ^w  legacies  oC  12002.  each*  to  her 
tentionof  the  twoi  dang^^lers^  Marg.Hbdton  and  Hwrriet  Gak^  t^  be 
^^^^^'  paid  within  twcWe  eakndar  months  after  hes  deceaas* 

\m%  withoot  any  ioteiwat  fbr  the  sanle  in  the  oaean  time; 
and  she  dnreoted  hftc  exeeutoo  and  ftrusteea  tor  permit 
and  8u£Fer  her  danghter*  Harrkt  Oaief  toi  b«re  the  use 
and  occupation  of  her  dwelling-house  at  Paicham^  in 
the  county  of  Sussex^  and  the  furniture  therein*  for  the 
space  of  twelve  months  after  her  decease.  She  then  de- 
vised her  said  dwelling-hojuse  at  Pai(Aami  and  her  fiurm 
and  lands  at  Kn/mer^  called  the  Green  Farm^  and  her 
farm  and  lands  at  Plumptorif  and  all  other  her  messuages* 
lands,  tenements*  and  hereditaments  not  thereinbefore 
devised,  in  which  she  or  any  person  or  persons  in  trust 
for  her  had  any  estate,  right,  title^  or  interest  in  posses^ 
sion,  reversion*  remainder,  or  expectancy,  or  any  devise- 
able  interest,  to  hold  to  her  executors  thereinbefore 
named,  their  heirs,  executors,  administrators*  and  as- 
signs* according  to  the  nature  and  quality  thereof  re- 
spectively* upon  the  trusts*  and  under  and  subject  to  the 

powers* 
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p&KKM^  pti»nrioii6,  ^d  dedfliradoht  tbcrda  eondudeU,  af       tS^dS. 
aod  odBOBnuDg  the  «itne  t>apeotiir«ly$  mad  the  tberbbf      w  i  *!* 
dir«oltd  UmH  her  eteontofs,  «id  ifat  Mrvivors  and  tntts  4^. 

vivor  of  dieoH  aeU  the  iieifi,  «xeOQtora»  And  admitiiB-  lUMMm 
tmters  df  s«ch  mirriver^  should^  with  dl  convenient 
pprtd  aAnr  her  deoeesc^  snake  sik  and  dispose  of  all 
the  red  esleles  thereinbeibiiB  dewed  to  tiiem,  for  aH 
her  estates  and  ialerest  thereih  respeetively ;  and  she 
deehndy  that  the  trostses  for  the  tkne  being  under  iier 
wiil  should,  by  and  oat  of  the  monies  to  be  received 
from  the  sale  of  her  real  estates,  in  die  first  place;  pay 
and  discharge  ail  her  Jost  debts,  and  iiiheral  and  testa^ 
mentary  expenses,  atid  also  the  legacies  thereinbefon 
given  by  her  said  will,  or  thereafter  to  bb  given  by  any 
codicil  OP  codicils  to  her  said  will;  and  upon  fiirther 
trust  that  they  ahonld  mvest  the  residue  of  the  mobiei 
which  should  arise  from  die  sale  of  Green  Farm  in  the 
public  funds,  or  on  real  securities,  and  should  pay  the 
interest  or  dividends  thereof  to  her  daughter  Sifrmk 
Hardwick^  for  her  lifi^  for  her  separate  use,  and  after 
the  decease  of  her  said  daughter  should  stand  posses^' 
of  the  said  trust  monies  in  trust  for  the  child,  grand- 
chiid,  or  other  issue  of  her  said  daughter,  in  manner 
dieran  mentioned;  and  upon  further  trust  that  they 
should,  in  lilie  manner,  invest  the  residue  of  die  monies 
to  arise  from  the  sale  of  the  farm  at  Pbimpian^  in  the 
public  funds,  or  on  real  securities,  and  pay  the  interest 
or  dividends  diertof  to  her  grand-daughter  Philadielphia 
Seratei  during  her  liie^  for  her  separate  uSe^  and  after 
the  decease  of  her  said  grandwlaoghter  should  stand 
possessed  of  the  same  trust  monies  for  the  diild,  grand- 
child, or  other  issue  of  her  said  grand-daughte^  Pki*^ 
ladelphia  Scrase^  in  manner  therein  also  mentioned. 
The  testatrix  then  gave  and  bequeathed  all  and  every 
the  sun  or  sums  of  money,  stocks,  fiinds,  and  secu- 
rities^ or  oiber  personal  property  which  she  might  be  en- 
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18S8.  titled  to  «t  the  time  of  her  deoeasti  by  ▼irtue  of  any  will 
made  or  to  be  made  by  her  sister  Sutmmakf  and  also  all 
other  the  rest,  residae,  and  remainder  of  the  personal 
estate  and  effiscts  of  which  she  might  die  possessed, 
unto  the  executors  and  trustees  under  her  will,  upon 
trust  that  they  should,  as  soon  as  conveniently  thcj 
could,  convert  such  parts  thereof  as  did  not  consist  of 
money,  into  money,  and  invest  the  same  in  the  funds  or 
on  real  securities,  and  pay  and  apply  the  interest  and 
income  thereof  to  and  to  the  use  of  her  three  daughters, 
Mary  Hodsoth  Sarak  Hardwidc^  and  Harriet  Gotr, 
and  her  grand-daughter  Philaddpkia  ScrasCf  equally 
between  them  share  and  share  alike,  during  their  re* 
spective  lives,  for  their  separate  use,  with  remainders 
over. for  the  benefit  of  their  respective  children;  and 
the  testatrix  further  declared,  that  her  trustees  or  trustee 
for  the  time  being  should  have  the  discretion,  if  they  or 
he  should  think  fit,  to  postpone  the  sale  of  Green  Farm 
during  the  life  of  her  daughter  Sarah  Hardwidk,  and 
also  to  postpone  the  sale  of  Plwnpton  during  the  life  of 
her  grand-daughter  Philadelphia  Scrasef  and  in  case  the 
sale  of  both  or  either  of  the  said  estates  should  be  so 
postponed,  then  and  in  that  case  the  rents  and  profits  of 
the  same  respectively  in  the  mean  time,  and  until  the 
same  should  be  sold,  should  be  paid  and  applied  in  the 
same  manner  as  the  dividends,  interest,  and  income  of 
the  monies  to  arise  from  such  sale,  were  respectively 
thereinbefore  directed  to  be  paid  and  applied ;  and  that, 
in  the  mean  time,  and  until  such  sale  or  sales  should  be 
made^  her  trustees  or  trustee  for  the  time  being  should 
or  might  grant  leases  of  the  said  estates,  so  directed  to 
be  sold,  for  any  term  not  exceeding  fourteen  years,  at 
rack-rent 

The  bill  was  filed  by  the  executors  and  trustees,  for 
the  purpose  of  having  the  will  established,  and  the  trusts 
thereof  carried  into  execution. 

The 
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The  principal  quefttion  in  the  cause  was»  whether,  1895. 
upon  the  construction  of  the  whole  will,  the  personal 
estate  was  intended  to  be  exonerated  from  its  liability^ 
as  the  primary  fund  for  the  payment  of  funeral  expenses, 
debts,  and  legacies.  The  testatrix  made  several  codioils, 
which,  it  was  admitted,  did  not  afiect  that  question. 

Mr.  Boffs^  for  the  Plaintifis,  the  executors  and 
trustees. 

Mr.  Bidcenteth  and  Mr.  Oirdlestone  junior,  for  D&- 
fimdants  beneficially  interested  in  the  real  estate,  argued 
that  the  whole  frame  of  the  will  was  inconsistent  with 
the  supposition  that  the  testatrix  intended  to  exonerate 
the  personal  estate  from  the  payment  of  her  debts  and 
legacies.  The  general  devise  of  her  real  estates  in  trust 
to  be  sold  for  the  payment  in  the  first  place  of  debts 
and  legacies,  would  be  relied  upon  by  the  other  ttde ; 
but  the  question  was,  not  whether  the  real  estate  was 
charged  with  the  payment  of  debts,  but  whether  the 
fund  naturally  applicable  to  that  purpose  was  exempted* 
Not  only  was  there  no  express  exemption,  but  all  the 
dispositions  of  the  will  shewed  that  the  personal  estate 
could  not  be  intended  to  be  exempted.  Some  of  the 
legacies  were  to  be  paid  in  six  months  after  the  decease 
of  the  testatrix;  others  in  twelve  months:  one  of  the 
daughters  was  to  have  the  liberty  of  residing  for  twelve 
months  after  the  decease  of  the  testatrix  in  a  dwelling- 
house,  part  of  the  property  devised  in  trust  for  sale :  and 
the  trustees  were,  at  their  discretion,  to  postpone  the  sale 
of  the  real  estate  during  the  lives  of  two  of  the  devisees ; 
and  if  they  thought  fit  to  postpone  the  sale,  they  were 
to  be  at  liberty  to  grant  leases  of  the  devised  premises 
for  fourteen  years.  The  discretion  given  to  the  trustees 
during  the  lives  of  the  daughter  and  grand-daughter 
of  the. testatrix,  which  might  have  the  effect  of  post* 
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ponin^  the  sale  of  the  real  estate  for  a  period  of  twentj 
or  thirty  years,  coupled  with  the  direction  for  the  pay* 
ment  of  the  debts  with  all  convenient  speed,  was  conclusive 
as  to  the  absence  of  any  intention  on  the  part  of  the  tes- 
tatrix to  exonerate  her  personal  estate  from  its  primary 
liability.  In  Bkodes  v.  Btu^e  {a\  it  was  declared  to  be  the 
settled  rule  of  the  Court,  that  the  direction  of  a  tesutor 
to  sell  or  mortgage  his  real  estate  for  the  payment  of  debts 
and  legacies,  was  not  alone  evidence  of  the  intentioa  of 
the  testator  that  the  personal  estate  should  be  exempt 
fram  those  charges,  but  amounted  only  to  a  declaration 
that  the  real  estate  should  be  so  applied  to  the  extent 
to  which  the  personal  estate  should  be  insafficient  fiir 
these  purposes.  That  principle  was  stricdy  applicable 
to  the  present  case.  The  gift  of  the  **  rest,  rewdue,  and 
remainder  of  her  personal  estate,**  implied  also  that  the 
testatrix  intended  her  personal  estate  to  be  applied,  in 
the  first  instance^  to  the  payment  of  debu  and  kgaciea. 


Mr.  Pemierion  and  Mr.  SmonSf  contrd. 

It  is  not  necessary  that  there  should  be  express  words 
to  exonerate  the  personal  estate,  but  it  is  sufficient,  if 
an  intention  to  exonerate  it  can  be  collected  from  the 
whole  will :  Booile  v,  Blundell  (6),  Greene  v,  Greene  {c\ 
Michell  V,  Michell  (i).  Driver  v.  Ferrand.  {e)  In  this 
will,  there  is  not  only  the  introductory  direction  for  the 
payment  of  all  debts,  which  is  sufficient  to  charge  the 
real  estate,  but  there  is  an  express  devise  to  trustees 
upon  trust  to  sell  the  real  estate  for  that  purpose ;  and 
if  it  were  not  for  the  subsequent  provision,  which  gives 
to  the  trustees  a  discretionary  power  to  postpone  the 
sale,  it  could  not  be  disputed  that  it  was  the  intention 

of 
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(c)  4  Mad.  148. 
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of  this  testatrix  to  render  her  real  estate  primariiy  liaUe        18SS. 
to  the  payment  of  debts  and  legacies.     That  discre*     ^^^ 
tionary  power  to  postpone  the  sale  of  the  particnkr  9. 

estates  does  not  destroy  the  effect  of  the  previous  ap*  HABDwitiK.' 
propriation  of  the  whole  real  estate  of  the  testatrix  to 
the  purposes  of  paying  debts  and  legacies ;  for,  where 
there  is  such  an  appropriation,  the  Court  baa  never 
gone  the  length  of  saying  that  the  personal  estate  is  not 
exempted ;  Burton  v.  KnamUon.  (a)  The  discretion  aa 
to  the  postponement  of  the  sale  oS  the  particular  estates 
must  be  understood  to  be  given  only  in  the  event  of  the 
produce  of  the  other  real  estates  of  the  testatrix  being 
sufficient  to  pay  the  debts  and  legacies*  It  is  admitted 
that  the  real  estate  is  charged  with  the  payment  of  debts 
and  legacies,  and  consequently  liable  to  contribute;  and 
the  postponement  of  sale  is  not  more  inconsbtent  with 
the  exoneration  of  the  personal  estate  than  it  is  with 
that  liability.  The  words  ^  rest  and  residue,**  coupled 
with  the  previous  words  in  the  clause  by  which  the 
testatrix  disposes  of  her  personal  estate,  mean  obviously 
that  the  testatrix  bequeathed  all  the  personal  property 
which  she  might  derive  from  her  sister  Susannah^  and 
all  the  rest  of  her  personal  property.  Not  only,  there- 
fore, is  there  an  express  devise  of  the  real  estate  for  the 
payment  of  debts  and  legacies,  but  there  is  a  specific 
bequest  of  the  whole  personal  property. 


The  Master  o/ihe  Rouls.  Mmrd^  si. 

The  question  is,  whether,  having  regard  to  every  ex- 
pression in  the  will,  it  can  satisfactorily  be  collected  that 
it  was  the  intention  of  the  testatrix  to  exonerate  the  per- 
sonal estate  from  the  payment  of  her  debts,  legacies, 
and  funeral  expenses.  The  personal  estate  being  primd 
facie  the  fiind  for  those  purposes,  it  lies  upon  those 

who 
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1833.  who  claim  the  eioneration  of  the  penonal  estate  to 
make  out  that  intention  on  the  part  of  the  testatnz. 
The  aigament  for  the  exoneration  is  founded  upon  the 
direction  to  the  trustees  to  apply  the  produce  of  the 
sale  of  the  real  estates,  in  the  first  [dace,  in  payment  of 
the  debts,  funeral  expenses,  and  legacies,  and  also  upon 
the  language  of  the  residuary  gift  of  the  personal  estate. 
It  has  been  held  in  all  the  cases,  that  the  direcdoo  to 
trustees  to  i4[>ply  the  produce  of  the  sale  of  real  estate 
in  payment  of  debts,  funeral  expenses,  and  legacies,  does 
not  alone  imply  the  exoneration  of  the  personal  estate; 
and  in  many  cases  it  has  been  held,  that  a  gift  of  the 
rest  and  residue  of  the  personal  estate  imports  a  gift 
after  payment  of  debts,  funeral  expenses,  and  legacies. 
It  is  said  that  the  testatrix  means  to  express,  by  thb 
residuary  gift,  all  the  personal  estate  which  she  should 
derive  from  her  sbter,  and  all  other  her  personal  estate. 
That  meaning  would  have  been  expressed  if  the  testatrix 
had  altogether  omitted  the  words  **  residue  and  re- 
mainder," and  the  introduction  of  these  words,  to  say 
no  more  of  it,  at  least  renders  that  intention  extremely 
doubtful.  On  the  other  hand,  the  first  declaration  in 
this  will  amounts  to  a  charge  of  her  debts,  and  funeral 
and  testamentary  expenses,  upon  all  her  property,  per- 
sonal and  real.  She  directs  her  legacies  to  be  paid, 
some  at  the  end  of  six  months,  and  others  at  the  end  of 
twelve  months.  Yet  she  gives  her  Patcham  house  for 
a  year  to  her  sister  Harriet  Gale,  and  necessarily  post- 
pones the  sale  for  that  time ;  and  as  to  Green  Farm  and 
PhanpUm  Farm,  which  are  the  only  other  subjects  of 
sale,  she  authorises  her  trustees,  if  they  think  fit,  to 
postpone  the  sale  of  these  two  farms  during  the  re- 
spective lives  of  her  daughter  Sarah  Hardwick,  and  her 
grand-daughter  Philadelphia  Scrase,  and  both  these 
provisions  are  inconsistent  with  an  intention,  that  the 
produce  of  the  three  estates  was  to  be  the  primary  fund 

for 
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for  the  payment  of  debts,  and  funeral  expenses,  and  of       189S. 

legacies  which  are  to  be  paid  in  six  or  twelve  months. 

I  nmst  therefore  declare,  that  those,  who  have  insisted 

upon  the  exoneration  of  die  personal  estate,  have  not 

satisfactorily  made  out  that  snch  was  the  intention  of 

this  testatrix,  and  that  the  personal  estate  is  the  primary 

fimd  for  those  purposes. 


VAUGHAN  V.  WOOD-  iS^ip. 

THE  bill  was  filed  by  a  bond  creditor,  on  behalf  of  ^^ere  a  bond 
himself  and  all  other*  specialty  creditors  of  the  borrower  of  a 

testator,  John  Wood^  for  the  administration  of  the  tefr-  fumoritod^, 
'  ^  to  secure  the 

tator's  estate,  and  a  decree  was  made  directing  the  usual  re*placeinent 

accounts.     The  testator  had  carried  on  the  business  of  ^J^l^^^ 

a  banker  at  Cardigan  in  partnership  with  the  Defendant,  ip  the  mean 

his  son,  John  Wood  the  younger;  and  in  the  month  of  ^^j  ^  ^ii^ 

Jime  1815,  being  called  upon  by  Messrs.  Bobarts  and  interest  and 
-,         ,    ,  ,  ,  diTidendfy  and 

Co.,  their  correspondents  in  Ijondon^  to  give  security  adonnf  ii 

for  their  account  with  them,  Messrs.  Wood  applied  to  »ft^"«h  de- 

^^  Glared  upon 

the  Plainti£^  JMn  Edwards  Vat^han^  to  lend  them  a  the  itock,  the 
sum  of  1550/.  Bank  stock,  to  be  transferred  to  Messrs.  J^i^tobe'^ 
Bobarts  and  Co.  as  such  security.  This  sum  of  stock  placed  in  the 
was,  in  compliance  with  the  request  of  Messrs.  Woody  aiiftheitock 

tnmsferred  into  the  names  of  the  latter  by  the  Plaintiff  had  remained 

m  hu  name^ 
on  the  14th  of  June  1815,  and  the  testator  John  Wood  and  ii  con- 

and  the  Defendant  John  Wood  the  younger  thereupon  23"d  to^th*' 
executed  a  joint  and  several  bond  to  the  said  John  Ed"  re-placement 
wards  Vaughan  in  the  penalty  of  4000/.,  conditioned  to  ^^^j^\^ 
be  void  if  the  said  John  Wood  the  elder,  and  John  Wood  creased  by 
the  younger,  or  either  of  them,  their  or  either  of. their  theftofnct  and 

heirs,  to  dividend! 
in  the  mean 
'    timci  as  well  upon  the  bcnui  as  upon  the  original  stock. 
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heits*  exectttorif  or  admiawtrator^  shooldi  on  the  14ilt 
dmy  o(  Detfmber  then  next  <ilsaiii|}»  purchase  or  tnatSsr^ 
<>r  eaude  U>  be  purchased  0t  tiaasfiurredy  ih^  smn  of 
1350/.  ID  the  capital  stock  or  funds  of  the  Governor 
luid  Coospany  of  the  Bank  of  En^andf  oonnnttely  ealled 
Bank  stock,  into  the  name  or  names  of  the  said  JM$ 
Edwards  Faughan^  his  executors,  admiaistlmlors,  or 
assigns,  and  should  in  the  mean  time  pay  or  cause  to  be 
paid  to  the  said  John  Edwards  Vaughan^  his  executors, 
administrators,  or  assigns,  such  a  sum  or  sums  of  money 
as  the  said  John  Edwards  Vaughan  would  have  been 
entitled  to  recette  as  and  for  the  interest  and  dividends 
of  the  said  principal  sum  of  13502.  Bank  stock,  if  the 
same  had  remained  standing  in  his  name,  on  or  at  the 
days  and  times  when  the  dividends  would  have  been 
payable  thereon,  without  any  deduction  or  abatement 
whatsoever  out  of  the  same  sum  of  l%StiL  Bank  stock, 
or  out  of  such  sum  or  sums  of  money,  to  be  payable  in 
respect  of  such  interest  or  dividends  as  aforesaid,  or 
any  part  thereof  respectively,  or  in  respect  of  any  pro* 
sent  or  future  taxe%  charges,  assessments,  or  impositions 
whatsoever,  except  the  property  or  income  tax* 


On  the  1st  of  Augitst  following,  John  Edwards  Vaughan 
lent  a  farther  sum  of  900/.  Bank  stock  to  Messrs.  Woodf 
as  an  additional  securi^  to  Messrs.  Bobarts  and  Ca ; 
and  upon  that  occasbn  the  testator  John  Wood  the  elder, 
SBid  the  Defendant  John  Wood  the  younger,  executed 
another  joint  and  several  bond  to  the  Plaintiff  in  the 
penalty  of  30002.,  conditioned  to  be  void  on  the  re* 
transfisr  of  the  said  sum  of  9002.  Bank  stock  by  the 
obligors,  or  either  of  them,  or  their  or  either  of  their 
heirs,  executors,  or  administrators,  on  the  1st  of  Augftd 
1816,  and  upon  their  paying  in  the  mean  time  to  the 
said  John  Edwards  Vaughanf  his  executors,  adminis- 
trators, or  assigns,  such  sum  or  sums  of  money  as  he 

would 
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-would  have  been  entitled  to  raoehre  as  and  for  the       1U9. 
Intepest  or  dhridenda  of  the  MO/.  Buik  stock,  if  the 
eMie  bad  femained  in  bia  name  on  or  at  the  days  or 
timea  when  such  dhridenda  would  have  been  payable.* 

By  an  indenture  of  even  date  with  the  last-mentioned 
bond  tfdhn  Wood  the  ekler>  and  the  Defendant  John 
Hbod  the  yomiger,  oonreyed  certain  premises  therein 
mentioned  to  John  Edwapds  Vaughan  and  his  heirs, 
subject  to  redemption  on  the  re-transfer  of  the  two 
sums  of  ISdOL  and  90(tf.  Bank  stock  to  John  Edwards 
Vaugktmf  hb  exeeaton^  adrntnistsators,  or  assigns,  on 
^Afe  1st  ^August  1816,  and  paymesl  of  the  interest  and 
dividends  in  the  mean  timew 

In  the  year  1816,  and  previonsly  to  the  1st  oiAugnt 
ki  that  year,  the  Govemor  and  Company  of  the  Bank 
dt  England  dechured  a  bonus  of  M  per  cent  o»  aU  Bank 
slock,  with  interest  on  such  bonus  to  be  paid  from  the 
10th  of  OsUher  ISia  The  two  sums  of  1550L  and 
900(.  Bank  stock  had  been  tfaosftrted  by  Messn«  Wood 
to  Messrs.  Robarts  and  Co.,  and  by  the  e£RM:t  of  the 
bonus  these  sums  were  increased  in  the  Bank  books  from 
the  sum  of  SMO/.  to  the  turn  of  28122.  Bank  stock, 

Mes6n«  JMorfs  and  Cob,  from  the  dme  of  the  transAr 
to  them  of  the  two  sums  of  stock,  paid  the  dividends 
lliereoi^  en  the  account  of  Messrs.  Woodj  to  the  Plamtiff 
Jo/in  Edwards  Vau^kan  s  and  from  the  10th  of  October 
18  le  Ibey  paid  to  die  Pkfaidff  the  divkknds  on  28122. 
fiaiik  stock,  being  die  arooimt  of  tbe  two  swns  of  slock 
incraised  by  the  bonus* 

The  testator,  Jokm  Wbodi^  the  eUar,  died  ok  the  27lh 
oP  April  1/817,  having  bf  his  will  ^)pointed  the  De- 
ifeedana  and  JBi^Mof  Wood  hia  execators^ 

In 
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1859.  In  18S1  John  Edwards  Vaughan  entered  into  pos- 

session of  the  mortgaged  premises,  and  recdved  the 
rents  thereof,  and  soon  afterwards  Messrs.  Bobarts  and 
C<f.  sold  the  two  sums  of  stock  together  with  the  bonm^ 
and  carried  the  produce  to  the  account  of  Messrs.  Wood. 

In  1827,  John  Edwards  Vaughan^  in  exercise  of  a 
power  given  to  him  in  the  mortgage  deed,  sold  the 
mortgaged  property  for  a  sum  of  5908/.  lls.^d. 

At  the  time  of  the  daim  of  John  Edwards  Vat^ham 
before  the  Master  under  the  decree,  there  remained 
due  to  him,  after  applying  the  5908Z.  11^.  4iL  in  re- 
duction of  his  debt,  so  much  money  as  would  be 
required  to  purchase  a  sum  of  191/.  Bank  stock,  upon 
the  principle  that  he  was  to  have  replaced,  not  only  the 
two  sums  of  1S50/.  and  9002.  Bank  stock,  but  also  the 
sums  added  thereto  by  way  of  bonuSf  which  had  been  sold 
by  Messrs.  Bobarts  and  Co.  with  the  original  stock;  and 
the  Master  having  reported  accordingly,  the  case  now 
came  before  the  Court  upon  an  exception  taken  by  the 
Defendant  to  the  Master's  report. 

Mr.  Bickerstethj  in  support  of  the  exception,  relied 
upon  the  words  in  the  conditions  of  the  bonds,  by  which 
the  daim  of  the  Plaintiff  was  expressly  confined  to  the 
re»transfer  of  the  sums  of  stock  lent,  and  payment  of 
sums  equal  to  the  dividends,  until  the  stock  was  replaced. 
The  rise  or  fall  in  the  price  of  the  stock  was  an  event  in 
the  contemplation  of  both  parties;  and,  however  the 
value  of  the  stock  might  have  increased  or  diminished, 
the  obligors  were  bound  to  replace  it;  but  that  was  the 
limit  of  thdr  obligation.  There  was  clearly  no  express 
obligation,  nor  could  any  undertaking  be  reasonably 
implied  on  the  part  of  Messrs.  Wood  to  pay  to  the 
Plainti£^  on  a  particular  event,  or  in  any  even^  a  warn 

of 


CASES  IN  CHANCERY-  407 

of  money  by  way  of  addition  to  the  capital  sum  of  stock  1S88- 
advanced  to  them,  or  dividends  to  a  greater  amount 
than  those  payable  upon  the  sum  to  be  replaced.  The 
declaration  of  a  bonus  was  an  event  not  contemplated, 
and  consequently  not  provided  for  by  the  parties ;  and 
a  court  of  equi^  would  not,  under  such  circumstances, 
create  a  new  obligation  by  which  Messrs.  Wood  never 
meant  to  be  bound,  and  which  there  was  nothing  upon 
the  fiM:e  of  the  instrument  to  support. 

Mr.  Pemberton  and  Mr.  Hayterj  eontrd. 

If  the  penalties  of  the  bonds  had  not  been  incurred 
by  a  failure  on  the  part  of  the  obligors  to  fulfil  the  con- 
ditions of  the  obligations,  there  would  be  some  ground 
for  contending  that  this  is  a  case  to  be  determined  by 
the  strict  language  of  those  conditions.  But  the  obligors 
forfeited  the  penalties  by  not  replacing  the  stock  at  the 
times  fixed  by  the  conditions  of  the  bonds ;  and  they 
can  only  be  relieved  from  the  forfeiture  on  the  ordinary 
terms  of  placing  the  obligee  in  the  same  situation  in 
which  he  would  have  been  if  the  conditions  of  the 
obligations  had  been  fulfilled.  Now,  if  the  stock  had 
been  replaced  at  the  time  appointed,  the  obligee  would 
have  had  the  benefit  of  the  bonusess  the  obligors,  there- 
fore^ can  have  no  claim  to  be  relieved  from  the  for- 
feiture, until  they  have  restored  to  the  lender  the  full 
value  of  the  property  which  he  advanced  for  their  ac- 
commodation. The  obligors  cannot  be  permitted  to 
derive  a  benefit  fixun  their  own  de&ult;  and,  though 
they  have  failed  to  replace  the  stock,  equity  will  consider 
them  as  having  performed  their  obligation  for  the  pur- 
pose of  giving  to  the  obligee  the  benefit  that  would  have 
accrued  to  him,  had  the  legal  ownership  <rf*  the  stock 
been  re-transferred  at  the  time  appointed.  The  obligors 
have  themselves  acknowledged  the  title  of  the  Plaintiff 

to 
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March  30.  jn  the  Matter  of  the  Parish  of  UPTON  WARREN. 

Aprul,  5.  15. 

An  annual  "D  Y  an  indenture,  dated  the  1st  of  November  1656, 

to  trusted  to  '^  made  between  John  Sanders^  Alderman,  and  the 

be  paid  as  an  Grocers'  Company  of  London,  reciting  that  the  said 

apprentice  fee  t      >f                       ^               o 

for  a  boy  who  John  Sanders  had  agreed  upon  his  annual  gift  of  lOL  for 

chosen  out  of  *^®^»  ^  commence  the  first  day  of  May  next  after  his 

a  particular  decease,  for  the  yearly  placing  and  binding  of  a  poor 

which 'out  of  '^y*  ^"^  ^^  decayed  parents,  dwelling  in  the  parish  of 

certain  other  Upion  Warren  (where  the  said  John  Sanders  was  bom), 

parishes;  and 

in  default  of  And  that  could  write  and  read,  between  the  ages  of 

the  sum  being  fourteen  and  seventeen  years,  as  an  apprentice  with  a 

claimed,  then  j         ^                   rr 

for  the  benefit  freeman  in  London ;  and  when  such  a  boy  could  not  be 

^HotpUoLTYte  ^^""^  ^"  Upton  Warren^  then  for  the  placing  and  binding 

sum  was  not  as  an  apprentice  in  like  manner  a  boy  similarly  qualified 

many  yean,  ftom  the  parish  of  Stoke  Prior^  and,  in  default  thereof, 

and  consider-  from  the  parish  of  Chadgley  .•  and  reciting,  tliat  the  said 

accumulated  supplies  out  of  Stoke  Pnor  and  Chadgley  were  to  be 

• 

m  conse-  made  alternative  and  successive  each  to  other,    upon 

Sience:  '      * 

eld,  that  every  failure  out  of  Upton  Warren ;  and  every  election 

flN/o/wasnot  ^°^    choice,   placing  and   binding    should   be    made^ 

entitled  to  perfected,  and  finished   upon   every  first  day  of  Mojf 

but  that  they  J^^rly,  or  within  120  days  next  thereafter;  and  fiirther 

ought  to  be  reciting,  that  the  said  John  Sanders^  confiding  in  the 

apphed  ac-  ,           .                    ,                                ,   , 

cording  to  a  integrity  and  uprightness  of  the  minister,  churchwardens, 

fiiXi^th?  ®"^  inhabitants  of  the  said  parish  of  Upton  Warren,  and 

specified  pa-  of  their  successors,  in  and  for  the  better  disposing  of  the 

fim^lace.  *  said  gift   in   manner   and   form  before   declared,   had 

Upon  a  pc-  appointed 
tition  under 

the  58  (7.3.  c.  101.,  the  Court  will  adjudicate  between  the  conflicting  claims  of 
different  charities,  where  the  point  to  be  decided  is  simply  a  question  of  law  de- 
pending on  the  construction  of  a  particular  instrument. 

An  objection  to  the  jurisdiction  under  that  statute,  if  not  raised  in  the  Court 
below,  will  be  very  reluctantly  entertained  on  appeal. 
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appointed  and  agreed  that  the  yearly  election  of  such  1 833. 
poor  boy  out  of  Upton  Warren^  or,  in  default  thereof,  inrt 
out  of  Stoke  Prior  and  Chadgley^  in  their  respective  turn,  JJnos 
should  be  always  made  by  the  minister  and  church- 
wardens  of  the  parish  of  Upton  Warren  for  the  time 
being,  and  of  five  more  of  the  inhabiunts  thereof,  or 
the  major  part  of  such  electors,  which  five  persons  were 
to  be  from  time  to  time,  by  the  choice  of  the  major  part 
of  the  parishioners  of  the  parish,  added  to  the  minister 
and  churchwardens;  and  further  reciting,  that  the  said 
John  Sanders  had  great  trust  and  confidence  in  the 
justice  and  uprightness  of  the  wardens  and  commonalty 
of  the  said  Grocers'  Company ;  it  was  witnessed  that, 
for  the  considerations  therein  mentioned,  the  said 
wardens  and  commonalty,  and  their  successors,  should 
and  would,  from  and  after  the  decease  of  the  said  John 
SanderSf  yearly  and  for  ever  pay  a  yearly  gift  of  lO/. 
unto  the  said  master  of  such  apprentice  as  should  be 
that  year  chosen,  placed  out,  and  bound,  upon  his 
demand  thereof^  and  presenting  and  shewing  the  same 
apprentice  unto  the  wardens  of  the  said  company  for 
the  time  being,  or  one  of  them,  with  due  certificate 
under  the  hands  of  the  major  part  of  the  electors,  or 
other  sufficient  proofs  of  such  election,  choice^  placing 
out,  and  binding  as  an  apprentice,,  in  manner  and  form 
aforesaid,  at  and  on  every  first  day  of  Men/  next  following 
the  decease  of  the  said  John  Sanders^  or  at  any  time 
after,  upon  such  demand  and  proof  made  as  aforesaid, 
'  within  the  space  of  120  days  next  following  after  every 
first  daj  of  May  i  and,  in  default  of  presentment,  tender, 
and  proof  as  aforesaid,  then,  upon  every  neglect  and 
&ilure  therein,  to  pay  and  satisfy  the  same  10/.,  so 
neglected  and  failed  to  be  disposed  of  as  aforesaid,  unto 
the  treasurer  of  Chrisfs  Hoipitaly  Londonj  for  and 
towards  the  relief  and  maintenance  of  the  poor  children 
in  that  house. 

E  c  2  For 
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1 833.  For  many  years  the  Grocers*  Company  applied  the 

-'  annual  sum  of  10/.  in  apprenticing  out  a  poor  boy  sent 

Upton  from  the  parish  of  Upton  Warren^  according  to  the  trusts 
above  stated ;  but  the  deed  itself  was  supposed  to  be 
lost,  and  its  particular  provisions  were  not  accurately 
known.  Latterly,  no  applications  were  made  for  the 
premium,  and  from  the  year  1794  downwards  it  had 
not  been  claimed ;  and  an  arrear  of  thirty-eight  years 
having  accumulated,  a  petition  was  presented  on  behalf 
of  Upton  Warren^  under  Sir  5.  RomilU/s  act,  praying 
that  the  Grocers'  Company  might  pay  up  the  arrears, 
and  that  the  charity  might  be  regulated  and  a  scheme 
settled  for  carrying  into  effect  the  intentions  of  the 
founder  in  a  manner  better  suited  to  the  habits  of  the 
times. 

In  the  course  of  the  inquiries  to  which  this  proceeding 
gave  rise,  an  attested  copy  of  the  indenture  establishing 
the  charity  was  discovered  among  the  muniments  of 
Christ^s  Hospital;  and  that  institution  having  set  up  a 
claim  to  the  arrears,  founded  on  the  limitation  over  to 
their  treasurer  in  default  of  the  nomination  of  an  ap- 
prentice out  of  the  specified  parishes,  and  having  ap- 
peared by  counsel,  the  question  was  argued  before  the 
Vice-Chancellor  on  the  petition.  His  Honor  decided 
against  the  claim;  on  the  ground  that  Upton  Warren 
was  the  primary  object  of  the  donor's  bounty,  and  that 
the  two  substituted  parishes  had  no  notice  of  the  lapse, 
or  of  the  rights  which  accrued  to  them  on  that  event ; 
and  he  referred  it  to  the  Master  to  consider  oi'a  scheme. 

A  petition  of  appeal  was  presented  on  behalf  of 
ChrisCs  Hospital, 

Mr.  Agar  and  Mr.  Phillimore^  in  support  of  the 
appeal,  submitted  that  the  Court  had  no  jurisdiction, 

upon 
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upon  a  petition  presented  under  Sir  5.  Romillt/s  act,  to  1833. 
decide  a  nice  and  difficult  point  of  construction  involving  _' 
the  rights  of  different  charities.  The  act  of  parliament  Upton 
applied  exclusively  to  cases  of  a  simple  kind,  where  the 
nature  of  the  trust  was  clear  and  undisputed,  and  the 
charity  merely  required  regulation  or  the  appointment 
of  new  trustees ;  but  it  could  not  be  extended  to  cases 
in  which  the  facts  were  complicated  or  doubtful,  in 
which  parties  were  sought  to  be  charged  with  the 
consequences  of  a  breach  of  trust,  or  in  which  grave 
questions  of  law  were  to  be  litigated  and  determined. 
So  it  was  decided  in  The  Corporation  of  Ludlow  v. 
Gi-eenhouse  (a)  in  the  House  of  Lords,  where  both  Lord 
Eldon,  and  Lord  Redesdale^  in  reversing  Sir  Thomas 
Plumet^s  decree  in  that  case,  entered  into  a  critical 
examination  of  the  statute,  and  came  to  the  conclusion, 
that  the  summary  remedy  thereby  given  ought  to  be 
conBned  within  very  narrow  limits.  It  had  been 
previously  determined,  that  no  relief  could  be  had  on 
petition  by  a  charity,  in  respect  of  an  adverse  claim  to 
property,  or  in  respect  of  a  breach  of  trust  alleged  to 
have  been  committed  by  a  constructive  trustee:  Ex  parte 
Rees  (6),  Ex  parte  Brawn,  {c)  Upon  the  question  raised 
by  the  present  petition,  if  that  were  now  to  be  discussed, 
it  was  enough  to  state  the  clause  containing  the  limit- 
ation over  to  the  hospital  in  default  of  the  due  nomination 
of  an  apprentice,  the  language  of  which  was  clear  and 
express. 

Sir  JS.  Stigden  and  Mr.  Bethell,  for  Upton  Warren^ 
and  Mr.  O.  Anderdon^  for  the  other  parishes,  in  sup- 
port of  the  order,  contended,  that  the  objection  to  the 
jurisdiction,  which  had  never  been  suggested  below,  and 

was 

(a)  1  Blight  N.  S.  17.  (c)  Coop,  295. 

Ih)  5  Vet.  4-  B.  10. 
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18SS.  was  only  taken  now  because  the  decision  had  been  on- 
' ,'  '  &vorable  to  the  hospital,  came  too  late  upon  appeal. 
Upton  But  the  objection  itself  was  untenable.  The  case  of 
AREEN.  ^^  Ludlcw  Corporation  was  an  extremely  complicated 
and  special  one,  in  which  the  House  of  Lords  held, 
doubtless  roost  correctly,  that  the  truth  could  not  be 
reached,  or  justice  administered,  merely  upon  petition 
verified  by  affidavits ;  and  the  language  of  Lord  £ldon 
and  Lord  Redesdale^  in  commenting  on  the  statute^  was 
to  be  understood  with  reference  to  that  consideration.  In 
one  of  the  previous  cases  already  cited.  Ex  parte  Rees, 
Lord  Eldon  himself  had  distinctly  stated,  that  the  Court 
would  always  consider  whether  tlie  case  was  a  proper 
one  for  the  exercise  of  the  jurisdiction ;  in  other  words, 
chat  learned  Judge  held  that  the  jurisdiction  was  discre- 
tionary. Applying  that  principle  here,  it  was  peculiarly 
fitting  that  the  Court  should,  in  tlie  present  case,  give  the 
relief  upon  petition,  not  only  because  that  mode  of  pro- 
ceeding was  less  expensive,  and  this  charity  was  small, 
but  because  the  single  question  to  be  decided  was  a 
short  and  dry  point  of  law,  arising  on  tlie  construction 
of  an  instrument,  and  which  could  not  be  affected  by  any 
reference  to  facts  or  evidence.  The  question,  too,  arose, 
not  between  a  charity  and  third  parties  claiming 
in  a  private  capacity,  but  between  several  charities 
setting  up  conflicting  claims.  In  the  case  of  the  J5/e- 
phant  and  Castle  Charity^  before  Lord  Eldon^  but  not 
reported,  his  Lordship,  upon  petition,  went  further  than 
was  now  sought ;  for  he  there  took  the  charity  property 
from  one  body  of  trustees,  to  vest  it  for  the  purposes  of 
administration  in  another.  This,  besides,  was  a  case  ex- 
pressly provided  for  by  the  act  of  parliament.  There 
had  been,  as  the  trustees  themselves  admitted,  a  breach 
of  trust  by  reason  of  the  non-application  of  the  funds : 
the  Grocers'  Company  made  no  claim  to  the  arrears,  and 
the  charity  now  only  sought  the  direction  of  the  Court  in 

the 
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the  disposal  of  those  arrears.   Taking  the  recitals  and  the        1 833. 
witnessing  part  together,  the  deed  shewed  a  strong  and       ^~^  ^^ 
ruling  purpose  in  the  donor's  mind  to  benefit  the  specified        Uptok 
places,  but  principally  his  native  parish ;  and  the  bounty 
to  Chrises  Hospital  was  thrown  in  only  as  a  secondary 
and  subordinate  object.     A  clause  of  forfeiture  with  a  gift 
over  was  to  be  construed  strictly,  especially  where  the 
ulterior  charity  had  been  so  extremely  remiss  in  assert- 
ing its  claims  and  protecting  its  own  interests.     Nor 
could  such  a  clause  be  allowed  to  operate  to  the  pre- 
judice of  the  parties  whose  interest  was  interposed  be- 
tween those  of  Upton   Warren  and  the  hospital,  and 
who^  it  was  undisputed,  had  no  knowledge  of  the  parti- 
cular provisions  of  the   instrument   or   of  the  rights 
which  they  took  under  it 


The  Lord  Chancellor.  April  as. 

In  this  case  I  entertain  little  or  no  doubt  except  upon 
the  question  of  jurisdiction  now  raised  at  the  eleventh 
hour ;  a  period  at  which  such  an  objection  ought  to  be 
very  clear  indeed  in  order  (o  prevail.  With  respect  to 
that  point,  however,  I  am  very  far  from  conceding  it  to 
be,  as  has  been  argued,  clearly  in  the  appellant's  favour* 
On  the  contrary,  ader  looking  into  the  cases  referred 
to,  particularly  the  one  in  the  House  of  Lords,  and  the 
words  of  the  preamble  of  the  act  of  parliament,  I  am 
by  no  means  satisfied  that  the  language  ascribed  to 
Lord  RedesdaUf  in  delivering  judgment  in  the  CoT" 
poration  of  Ludlow  v.  Greenhouse^  is  sufficient  to  sup- 
port the  objection  to  the  present  mode  of  proceeding ; 
more  especially  when  I  consider  the  subject-matter  of 
this  petition  and  the  nature  of  the  question  which  has 
been  raised  upon  it. 

The  appeal  must,  therefore,  be  dismissed  with  costs. 
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18SS. 


May  85,  24. 

31. 

A  devise  of 
estates  to  the 
Fishmongers* 
Company, 
subject,  among 
other  things, 
to  a  charge  to 
distribute 
among  the 
poor  158 
quarters  of 
coals,  or  else 
money  to  buy 
the  same 
coals  unto  the 
same  number 
at  the  price 
of  8^.  a  quar- 
ter, recidng 
that  the  sum- 
total  in  money 
for  the  said 
coals,  at  the 
price  afore- 
said, amount- 
ed to  4/.  12«. 
a  year,  and 
further  direct- 
ing, that  if  the 
cofds  be 
bought  for  a 
less  price, 
then  more 
coals  should 
be  given, 
leaves  it  op- 
tional with 
the  company 
to  distribute 
either  the 
quantity  of 
coals,  or  the 
Ak  1S«.  an- 
nually. 


In  the  Matter  of  JORDEYN'S  Charity. 

ZJENRY  JORDEYN,  or  Jordon,  citizen  and  fish- 
monger, b}'  his  will,  dated  15th  October  1468,  de- 
vised certain  lands  and  messuages  in  BiUiter  Lane  unto 
the  wardens  of  the  commonalty  of  Fishmongers  in  the 
city  of  London^  and  their  successors  for  ever;  and,  after 
charging  the  rents  and  profits  of  the  premises  with  various 
payments  for  superstitions  uses,  he  thereby  directed  that 
the  said  wardens  should  thereout  yearly  for  evermore 
**  purvey,  buy,  and  deliver  138  quarters  of  coals,  or  else 
money  to  buy  the  same  coals,  unto  the  same  number, 
after  the  price  of  %d.  for  every  quarter  of  the  said  coals, 
to  be  delivered  and  disposed  by  the  advice  and  discretion 
of  one  good  man  or  two  of  every  parish  wherein  the  said 
coals  shall  be  given  and  distributed."  The  will  then 
specified  the  particular  parishes  and  number  of  the  poor 
persons  in  whose  favour  the  distribution  was  to  be 
made,  and  continued  thus : — "  The  sum-total  in  money 
for  ail  the  foresaid  1 S8  quarters  of  coals,  after  the  fore* 
said  price  of  %d.  for  every  quarter,  amounteth  to  the 
sum  yearly  of  4/.  125. ;  the  which  coals  unto  the  said 
whole  number  I  will  that  they  be  given  and  distributed, 
in  the  form  above  said  yearly  and  for  evermore,  between 
the  feast  of  Michaelmas  and  the  feast  of  Christmas  next 
ensuing;  and  if  the  said  coals  be  bought  for  less  price 
than  is  aforesaid,  that  then  there  be  delivered  and 
given  more  coals,  after  the  good  discretions  of  the 
wardens  of  the  said  craft  of  Fishmongers  for  the  time 
being."  The  will  afterwards  contained  this  passage:  — 
<^  And  of  the  residue  of  the  money  coming. and  to 
be  taken  of  the  said  rents  yearly  and  for  evermore, 
I  will  the  same  wardens  and  their  successors,  every 

year 
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year  and  for    eYermore,    have   for   their   labours   in        1833. 
this  part  to  be  bad,  and  for  the  executing  of  this  ray     ^    _- 
will,  405.  sterling!  that  is  to  say,  every  of  them  65.  Sd. ;     Joedeyn's 
and  whatsoever  leaveth  over  unspent  of  the  said  residue,       Chanty. 
I  will  that  it  be  disposed  yearly  and  for  evermore  to  tlie 
reparations,  maintaining,  upholding,  and  sustaining  of 
the  aforesaid  rents,  and  to  the  most  necessary  and  pro- 
fitable use  of  the  said  craft  or  mystery  of  Fishmongers, 
whereof  the  whole  sum  of  the  aforesaid  charges  amounteth 
yearly  to  17/.  sterling." 

The  petition  (which  was  presented  under  Sir  Samuel 
Bomiliys  act)  prayed  that  the  Fishmongers'  Company 
might  be  charged  either  with  the  amount  of  the  cost  of 
138  quarters  of  coals  at  the  present  prices,  or  with  a 
sum  bearing  the  same  proportion  to  the  money  given 
for  the  purchase  of  coals  as  the  present  value  of  the 
premises  bore  to  their  value  at  the  time  of  the  devise; 
and  that  such  amount,  when  ascertained,  might  be  an- 
nually laid  out  and  distributed  in  coals,  or  otherwise  be 
applied  according  to  a  scheme. 

No  satisfactory  evidence  was  adduced  with  respect  to 
the  quantity  denominated  a  quarter  of  coals,  although 
some  circumstances  were  stated  to  shew  that  a  quarter 
of  a  chaldron  (nine  bushels),  or  a  quarter  of  a  ton 
(eight  bushels),  was  probably  the  measure  intended  to 
be  designated;  but  it  was  agreed  that,  whatever  the 
exact  quantity  was,  the  sum  of  Sd,  allowed  for  the  pur- 
chase had  for  two  centuries  past  been  altogether  in- 
adequate for  the  purpose.  This,  indeed,  appeared  from 
the  entries  in  the  books  of  the  Fishmongers'  Company, 
who  had  been  in  the  habit  of  annually  distributing 
among  the  poor  of  the  specified  parishes,  in  lieu  of  the 
coals,  sums  equal  in  the  whole  to  4/.  125.,  the  value  of 
138  quarters  at  the  price  mentioned  in  the  will. 

The 
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1839.  The  Vice-Cbanoellor  dismissed  the  petition  with  ooits. 

In  re        ^^^  ^'^  petitioners  thereupoa  appealed* 
Joeobyn's 

^'^'  Mr.  Pepiy$  and  Mr.  Betkell^  in  support  of  the  petition, 

sttbmitted  that  the  mention  of  the  price  to  be  paid  for 
the  coals  was  intended  merely  to  ascertain  their  quality, 
and  by  no  means  to  limit  the  quantity,  should  the  138 
quarters  directed  to  be  distributed  exceed  in  price  the 
specified  sum.  The  coals  were  to  cost  at  least  8d,  a 
quarter ;  but  138  quarters  were  to  be  given  at  all  events. 
The  passage  stating  the  price  of  the  coals  was  a  mere  re- 
cital, whereas  the  direction  was  express,  that  **  the  which 
coals  unto  the  said  whole  number"  should  be  given 
yearly ;  and  if  the  price  was  less  than  SdL  a  qoarter,  then 
more  coals  were  to  be  given ;  but  no  provision  was  made 
for  the  very  possible  event  of  their  costing  more  than 
the  stated  sum.  It  was  true  that  the  price  of  coals  had 
risen ;  but  so  had  the  rents  of  the  devised  estates,  which 
the  devisees  could  only  take  cum  onere.  The  Fish* 
mongers'  Company  were  therefore  bound,  either  actu- 
ally to  distribute  the  138  quarters,  or,  what  would 
amount  to  the  same  thing,  a  sum  of  money  equivalent 
to  that  quantity  at  the  present  prices,  which  was  the 
only  option  given  them  by  the  will ;  or  else,  upon  the 
principles  laid  down  in  the  Thetford  School  case  (a),  and 
acted  upon  in  Arnold  v.  The  Jitomey-General  {b\  to 
expend  in  the  purchase  of  coals  for  distribution  a  sum 
bearing  the  same  relative  proportion  to  iL  \2$.  as  the 
greatly  increased  income  of  the  charity  estate  bore  to  its 
rental  at  the  time  of  the  devise. 

Sir  £•  Sugdeti  and  Mr.  John  Bomilfyy  contra^  sub- 
mitted that,  as  the  quantity  of  coals  intended  by  the 
measure  called  a  quarter  was  quite  uncertain,  the  Court 

had 

(a)  8  Rep.  ISO  (6)  Show.  P.  C  SS. 


CASES  IN  CHANCERY.  419 

had  no  data  from  which  to  compote  the  extent  of  lia-        189S. 
bility  imposed  on  the  devisees  by  the  first  part  of  the      *   .  '  " 
gift.     And  they  further  insisted,  that  even  if  that  were     JordstnU 
an  ascertained  quantity,  still,  upon  the  sound  constnic-      Chanty, 
tion  of  the  will,  a  clear  option  was  left  with  the  com- 
pany, either  to  distribute    138   quarters   of  coals,   or 
money  sufficient  to  buy  that  number  of  quarters  at  the 
specified  price.     The  company  had  chosen  the  latter 
alternative,  and  had,   for  two  centuries,  continued  to 
discharge  tlie  obligation  by  making  an  annual  distribu- 
tion  of  4^.   125.  among  the  different  objects  of  the 
charity ;  and  the  Court  would  not  now  interfere  to  dis- 
turb that  course.     In  the  case  of  Arnold  v.  TTie  Ji^ 
iomejf'Generalj  there  was  a  distinct  dedication  of  the 
whole  fund  to  purposes  of  charity;  whereas  the  language 
of  this  devise  shewed  a  clear  intention  on  the  ))art  of  the 
testator  to  give  to  the  corporation  of  Fishmongers  a  be- 
neficial interest  in  the  residue,  it  being  itself  a  charitable 
foundation ;  Aitomey^General  v.  Mayor  of  BristoL  (a) 


The  Lord  Chancellor,  in  dismissing  the  appeal  Maysu 
with  costs,  observed,  that  the  whole  frame  and  language 
of  the  will,  with  reference  to  the  principles  established 
by  a  series  of  decided  cases  for  the  construction  of 
charitable  bequests,  and  especially  the  very  material 
proviso  not  set  forth  in  the  petition,  that  if  the  138 
quarters  of  coals  could  be  bought  for  less  price  than 
4/.  125.,  then  more  coals  should  be  distributed,  were 
strongly  indicative  of  the  testator's  intention  to  limit 
the  gift  to  the  specified  sum.  His  Lordship  added, 
that  any  other  construction  than  the  one  adopted  by  his 
Honor  would  shake  a  great  number  of  foundations 
where  the  funds  had  been  dealt  with  upon  the  authority 

of 

(a)  9  Jac.  4-  W.  894. 


420 


CASES  IN  CHANCERY- 


1833. 

In  re 

Jordeyn's 

Charity. 


of  the  cases,  and  where  interests  had  been  created  and 
objects  of  the  eleemosynary  gifts  might  be  said  to  have 
been  called  into  existence  upon  the  faith  of  tiie  prin- 
ciples which  those  cases  had  sanctioned. 


1834.        ATTORNEY-GENERAL  v.  The  Master  and  War- 
«rcA5,4.is.  ^^^^  ^^  ^^^  HABERDASHERS'  Company. 


A  gift  of  a 
specific  sum, 
out  of  the 
rents  of  an 
estate,  to  one 
of  the  char- 
tered com- 
panies in  the 
city  of  Xron- 
don^  **  for  in- 
crease of  their 
stock  of  corn 
for  the  service 
of  the  market 
in  London;** 
and  a  ^ ift  of 
the  residue  of 
such  rents  to 
the  same  com- 
panvy "  for  the 
tdrther  in- 
crease of  their 
stock  of  com/' 
are  donations 
for  the  benefit 
of  the  com- 
pany and  its 
revenues,  and 
not  subject, 
therefore,  to 
the  jurisdic- 
tion of  the 
Court  as 
charides. 


Tl  Y  an  indenture  of  release  executed  in  August  1646, 
Henry  Hadefoot  (who  was  stated  to  be  a  brother 
of  the  company)  conveyed  an  estate  called  Pitley  Farm^ 
in  the  county  of  Essex^  to  ten  persons,  members  of  the 
Company  of  Haberdashers,  in  fee,  upon  trust  to  pay, 
employ,  and  dispose  of  all  the  rents  and  profits  thereof 
in  manner  following:— To  the  churchwardens  of  Si. 
Nicholas  Cole  Abbeyj  in  London^  8/.  yearly  for  ever,  to 
be  paid  at  the  times  and  for  the  purposes  therein  parti- 
cularly mentioned ;  20s.  a  piece  to  twenty  poor  decayed 
householders  free  of  the  Company  of  Haberdashers ;  to 
St,  Thomases  Hospital^  8/.  yearly ;  to  Christ's  Hospital^ 
SL  yearly ;  to  St.  Bartholomeafs  Hospital^  4el.  yearly ;  to 
Bridewelli  Si,  yearly;  to  each  of  the  four  prisons  in 
London^  SOs.j  to  be  by  the  master  and  wardens  of  the 
Company  of  Haberdashers  distributed  as  therein  men- 
tioned ;  "  to  the  master  and  wardens  of  the  said  com- 
pany, Si.  yearly,  for  increase  of  their  stock  of  corn  for 
the  service  of  the  market  in  London;*'  to  the  four 
wardens  for  their  pains,  405.  yearly ;  to  the  clerk  of  that 
company,  20s.  yearly ;  to  the  two  beadles  and  the  porter 
of  that  company,  65.  Sd.  a  piece  yearly ;  and  ''  the  rest 
and  residue  of  the  said  rents  and  profits  to  be  paid 
yearly  to  the  said  master  and  wardens,  for  the  further 

increase 
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increase  of  their  stock  of  corn."  The  indenture  con- 
tained a  proviso,  that  if  the  rents  and  profits  of  the 
estate  should  fall  short  of  the  yearly  sums  thereby  given, 
then  such  payments  should  be  forborne  until  the  rents 
and  profits  received  should  be  able  fully  to  satisfy  the 
same,  saving  the  said  8/.  yearly  to  St.  Nicholas  Cole 
Abbey,  which  was  duly  to  be  paid  notwithstanding  such 
falling  short* 


1834.. 

Attoenkt- 
General ' 

V. 

The  Haber- 
dashers' 
Company. 


The  information  charged,  that  the  annual  value  of  the 
charity  estate  had  greatly  increased,  and  that  the  sum 
of  8/.,  given  for  the  increase  of  the  compan3r's  stock  of 
corn,  and  also  the  surplus  rents,  had  not  for  many  years 
been  applied  to  the  objects  pointed  out  by  the  donor, 
but  had  been  appropriated  by  the  Defendants  to  their 
own  use,  and  mixed  up  with  their  general  funds.  The 
prayer  was  for  an  account  of  the  rents  and  profits,  and 
for  a  scheme. 


The  answer  of  the  Defendants  admitted  that,  at  the 
time  of  HazlefooCs  conveyance  in  1646,  the  lands  were 
let  at  the  clear  yearly  rent  of  70/.,  and  that  they  were 
now  of  the  annual  value  of  195/.  or  thereabouts.  It 
ftirther  stated  that,  down  till  the  year  1679,  several  suc- 
cessive conveyances  of  the  lands  were  made  to  new 
trustees,  and  that,  as  they  believed,  by  some  subsequent 
deed,  which  had  since  been  accidentally  lost  or  de- 
stroyed, the  estate  had  been  afterwards  conveyed  to  and 
was  now  vested  in  the  Defendants  upon  the  trusts  ex- 
pressed in  the  indenture  of  August  1646,  for  the  benefit 
of  the  company,  subject,  nevertheless,  to  the  charitable 
purposes,  and  to  such  extent  or  amount  as  therein  men- 
tioned. The  answer  further  stated,  that  the  Defendants 
had  always  regularly  paid  the  other  sums  given  to  the 
different  charities  mentioned  in  the  trust-deed,  but  had 
never  made  any  augmentation  to  such  payments.    With 

respect 
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18 34.       expressed  in  the  same  terms,  and  must  receive  the  same 
Attornet-    ^^"struction.     In  order  to  constitute  a  charity,  it  was 

GsNEBAL      not  necessary  that  the  interests  of  the  poor  should 
The  Habeb^    appear  to  be  a  principal,  or  even  a  secondary  ol^ect 

DAiHEBs'      with  the  founder ;  although  here  it  could  not  be  denied 
that  the  augmented  stock  of  corn  brought  to  market 
must  have  a  direct  tendency  to  relieve  them.     It  was 
enough  that  the  gift  was  not  for  any  private,  but  for  a 
public  purpose,  for  the  general  good  of  the  community 
at  large ;  The  Trustees  of  the  British  Museum  v.  White  (a). 
The  Haberdashers'  Company  had  been  previously  under 
a  definite  obligation  to  supply  a  certain  quantity  of  com 
for  the  service  of  the  London  market ;  and  the  gifts  in 
question  were  made,  not  to  assist  them  in  dischar;^ng 
their  antecedent  liability,  but  to  impose  a  new  one,  by 
enabling  them  to  add  to  their  stock  of  corn,  and  bring 
into  the  market  an  augmented  quantity.     When  the 
character  of  charity  was  once  stamped  upon  the  gift,  it 
mattered  not  whether,  according  to  the  usages  of  modem 
times,  it  could  or  could  not  be  specifically  executed; 
for  if  an  exact  performance  were  impossible^  the  Court 
would  execute  it  cyprisj  according  to  a  scheme;  and  the 
rule  was  the  same  where  the  particular  charity  intended 
had  ceased  to  exist.     Hayter  v.  Trego.  (6) 

Mr.  Knight  and  Mr.  Roupellf  contra,  submitted  that, 
upon  the  true  construction  of  the  instrument,  the  gifts 
both  of  the  8/.  and  of  the  residue  were  simply  intended 
to  benefit  the  company,  by  relieving  its  revenues  and 
individual  freemen  (of  whom  the  donor  had  been  one), 
as  far  as  the  bounty  would  extend,  firom  the  burthen- 
some  imposts  levied  on  them  by  the  city  corporation ; 

and 

(a)  2  Sim.  4"  Slu.  594.;  and  see      67. ,  and  Moriee  v.  The  Buhop 
Attorney' General  ?.  HeeUt,  ibid.       of  Durham,  9  Fes.  599. 

ib)  SRtat. lis. 
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and  that  the  benefactions  had  no  reference^  either  directly 
or  indirectly,  to  any  charitable  purpose  whatsoever. 


The  Lord  Chancellor. 

In  determining  this  question,  it  is  necessary  to  con- 
sider the  gift  and  its  immediate  objects  as  well  as  its 
possible  tendency ;  to  regard  those  whom  the  giver  had 
mainly  in  view,  and  not  merely  those  who  might  event- 
ually and  incidentally  be  benefited  by  his  bounty. 

It  appears  that,  about  the  middle  of  the  seventeenth 
century,  though  originating  probably  a  good  deal 
earlier,  a  practice  prevailed  in  the  city  of  London  of 
making  the  chartered  companies  keep  certain  stocks  of 
corn  in  appointed  granaries,  that  the  London  market 
might  be  the  better  supplied;  and  that  in  times  of 
scarcity  precepts  were  issued,  enjoining  those  companies 
to  provide  such  supplies,  and  sell  them  at  a  price  fixed 
by  the  mayor  and  common  council ;  and  as  these  orders 
were  made  under  pecuniary  penalties,  it  is  easy  to  sf  e 
that,  like  the  nomination  to  certain  high  civil  offices  in 
later  times,  they  might  be  not  unfrequently  converted 
into  an  engine  of  finance.  If,  indeed,  the  public  good 
was  the  object  of  so  singular  an  expedient,  the  proceed- 
ing must  be  admitted  to  have  been  one  of  which  the 
absurdity  rivals  the  injustice;  and,  in  adopting  an  expe- 
dient so  nearly  akin  to  the  modes  of  fiscal  oppression 
anciently  resorted  to  by  the  crown,  this  great  corpora- 
tion deviated,  undoubtedly,  from  the  example  which  they 
have  generally  set,  of  a  mild  and  regular  government, 
cherishing  the  liberties,  and  protecting  the  interests  of 
their  fellow-citizens.  The  fact,  however,  is  not  disputed; 
and  it  explains  the  gifts  now  under  consideration. 


1834. 

Attorney- 
General 

V. 

The  Haber- 
dashers' 
Company. 

March  IS. 


Vol.  I. 


Ff 
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1834. 
Attoenct- 

GSNEBAL 
V. 

The  Haber. 
dasher's 
CompaDj. 


[Here  his  Lordship  stated  the  material  part  of  the 
deed,  and  continued :  *-«] 

In  the  whole  constitution  of  the  deed,  particular  regard 
is  had  to  the  company.  The  ten  grantees  named  by  the 
donor  are  all  members  of  the  company.  Upon  being 
reduced  to  three,  they  are  to  fill  up  their  number,  at  the 
nomination  of  the  master  and  wardens,  from  the  mem- 
bers of  the  company.  The  four  wardens  are  to  receive 
in  all  8/.  a  year,  and  the  inferior  officers  smaller  sums ; 
and  20/.  a  year  are  to  be  distributed  among  poor  house- 
keepers of  the  company. 

The  two  gifts  in  question  appear  most  clearly  to  be 
for  the  benefit  of  the  company,  obliged  by  the  exacUons 
of  the  city  corporation  to  keep  a  stock  of  com,  and  liable 
at  any  time  to  be  called  upon  to  sell  it  at  a  low  price,  and 
even  to  make  purchases  for  increasing  the  stock.  The 
practice  to  which  the  donor  refers  converted  every  com- 
pany— among  others,  the  Haberdashers'  Company — 
into  a  corn-dealer,  to  a  certain  extent  But  the  very 
nature  of  the  exaction  implied  that  the  company  should 
bear  the  losses  and  receive  the  gains  attendant  upon 
such  a  traffic  A  yearly  gift,  for  the  purpose  of  in- 
creasing the  company's  stock,  was  merely  a  gift  of  so 
much  capital  to  be  yearly  invested  in  the  com  trade» 
that  is,  in  buying  and  selling  for  the  company's  own 
account.  The  oppression  of  the  city  corporation  might 
at  any  time  render  this  trade  a  less  benefit,  or  even  a 
positive  loss ;  just  as  any  mercantile  calamity  might  do. 
But  the  gift  of  Mr.  Hazlefoot^  to  a  certain  extent, 
diminished  the  loss  and  increased  the  gain  of  these 
compulsory  speculations.  That  this  was  the  primary 
design,  as  well  as  the  immediate  tendency  of  his  dona- 
tion, there  can  be  no  doubt  To  pass  over  this,  the  main 
purpose  and  direct  efiect  of  his  bounty,  and  fasten  upon 

an 
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an  object  which,  if  contemplated  at  all,  can  at  most  be        IB3^. 
regarded  as   indirect,  secondary,  and   incidental,  and     ^y^ojinkt- 
to  erect  the  latter  into  the  use  of  the  deed,  would  be  a      Gskeeal 
very  forced  and  (ar-fetched  construction.     This,  how-    xhcHABEi. 
ever,  is  the  only  ground  on  which  the  information  can      dasree's 
be  supported ;  the  only  mode  in  which  the  relators  can         ^^  ^' 
connect  the  benefaction  with  charity;   their  argument 
being,  that  the  increase  of  the  com  brought  to  market 
tends  to  keep  down  its  price,  and  so  to  benefit  the 
poor.     To  this  I  answer,  first,  that  no  such  effect  can 
be  produced  on  the  price,  unless  you  can  draw  a  line, 
and  say  how  much  die  company  would  have  brought 
to  market  but  for  the  gift,  and  then  ascertain  that  the 
gift  is  so  much  added  to  this  quantity;  a  quantity,  of 
necessity,  not  only  unknown,  but  which  never  can  be 
known,  inasmuch  as  there  are  no  data  for  determining 
it :  secondly,  that  though  the  gift  were  admitted  to  have 
the  tendency  or  even  the  effect  of  loweruig  the  price,  it 
is  no  charity  in  the  contemplation  of  this  C'Ourt ;  and, 
thirdly,  that  there  is  no  authority  for  holding  a  cha- 
ritable tendency  to  be  a  charitable  use ;  in  other  words, 
that  a  gift  to  a  person  for  his  own  benefit,  whereby  con- 
sequential charity  may  arise,  is  not  a  charitable  use. 

The  first  of  these  propositions  proves  itself.  How 
could  the  Court  ascertain  what  stock  the  company 
would  naturally  have  kept,  when  that  depended  upon  an 
indefinite  number  of  accidents?  The  stock  was,  from 
the  nature  of  the  thing,  undefined  and  indefinable,  for 
it  was  subject  to  vary  at  the  will  of  the  company  and  at 
the  command  of  the  corporation ;  and  no  court  which 
might  be  called  upon  to  see  that  an  increase  of  8/. 
worth  should  be  made  to  it,  according  to  the  form  of 
the  gift,  could  possibly  execute  this  purpose,  because 
no  court  could,  by  possibility,  discover  the  amount  of 
the  thing  to  be  augmented. 

F  f  2  But, 
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But,  secondly,  supposing  that  to  be  ascertainable,  the 
poor,  it  is  said,  are  to  benefit  by  this  application  of  the 
Si.  If  that  sum,  indeed,  were  to  be  distributed,  even 
among  a  large  number,  it  might,  however  minute,  be  a 
boon  capable  of  estimation.  Here,  however,  it  is  only 
to  help  them  by  its  tendency  to  bring  down  prices. 
Now  it  may  be  safely  aflSrmed  that  there  has  been  no 
period  within  memory  when  the  supply  of  the  London 
market  was  so  limited  that  the  addition  of  8/.  worth, 
or  five  or  six  quarters,  of  corn  could  produce  the 
smallest  perceptible  influence  on  its  prices.  Is  this, 
then,  an  interest  of  which  courts  can  take  notice? 
But,  again,  whatever  tendency  of  such  a  kind  can  be 
ascribed  to  the  gift  in  question,  it  is  wholly  incorrect 
to  call  that  a  benefit  to  the  poor,  as  the  case  for 
the  information  must  assume.  The  market,  if  better 
supplied  in  consequence,  is  better  supplied  for  all; 
the  article,  if  cheaper  in  consequence,  is  cheaper  to 
all,  to  rich  as  well  as  to  poor.  It  is  expressly  laid 
down  by  a  very  high  authority  on  this  subject,  Serjt. 
Moore^  who  drew  the  statute  of  charitable  uses  (a), 
that  a  gift  to  the  aged  of  such  a  parish  is  not  a 
charity  within  the  statute  unless  it  expresses  that  they 
are  also  the  poor;  for  non  constat  they  may  not  be 
rich  (6),  although,  if  all  the  aged  are  to  benefit,  it  may 
be  said  tliat  the  poor  will  be  included  in  the  gift  and 
will  profit  by  it.  In  truth  there  is  not  in  this  gift  the 
main  and  necessary  characteristic,  a  charitable  intent 
If  the  intention  be  charity,  the  Court  will  execute  it, 
however  vaguely  the  donor  may  have  indicated  his  pur- 
pose. But  mere  purposes  of  a  kind  generally  beneficial, 
as  those  of  benevolence  or  liberality,  without  specifying 
the  objects  who  are  to  receive,  and  those  objects  not 
being  the  poor,  the  Court  will  never  attempt  to  execute. 
So  it  was  held  in  Morice  v.  Bishop  of  Durham  (c) ;  and 

a  similar 

(a)  45  EHz.  e,  4.  (c)  9  Fes,  599. 

ib)  Duke,  125. 
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a  similar  view  appears  to  have  prevailed  in  Browne  v. 
Yeall  (a),  the  case  on  Mr.  Bradley s  will. 

But  a  third  and  fatal  objection  to  the  information  is, 
that  this  is  a  gift  to  the  company,  and  not  to  any  one 
else.  That  the  company  are  the  objects  of  the  donor's 
care  and  bounty  is  clear  from  all  the  accompanying  cir- 
cumstances as  well  as  from  the  gift  itself.  They  are  to 
receive  so  much  addition  to  their  capital,  to  help  them  in 
their  trade.  Suppose  the  case  had  been  reversed,  and  that 
Mr.  Hazlrfoot  had  given  8/.  a  year  to  eight  poor  shop- 
keepers, or  towards  the  apprenticing  of  eight  poor  boys, 
no  one  would  have  doubted  that  this  was  a  charitable 
use.  These  relators  would  have  been  surprised  if  any 
one  had  denied  it,  on  the  ground  that  it  was  a  benefit 
to  the  public  at  large,  by  increasing  the  number  and 
competition  of  small  dealers  ;  and  that,  by  facilitating  the 

'  obtaining  apprentices,  it  helped  all  the  masters  and 
made  them  more  secure  against  want  of  hands,  or  be- 
nefited the  whole  community  by  lessening  the  charge 
upon  the  rates.  >  Nay,  the  same  converse  reasoning 
might  apply  to  every  charitable  use,  which,  pro  iantOj 
helps  the  rich  by  relieving  the  rates.  Yet,  who  ever 
thought  of  doubting  that  in  those  cases  charity  is  the 
first  and  main  object,  whatever  may  be  the  secondary 
or  incidental  result,  and  who  ever  hesitated,  on  account 
of  that  result,  to  pronounce  that  such  gifts  were  charitable 
uses  ?  So,  here,  the  gift  is  not  itself  a  charity  merely 
because  it  may  eventually  benefit  the  poor.  If  such  r 
doctrine  were  countenanced,  it  is  difficult  to  figure  to 
one's  self  any  bequest,  whether  to  a  corporate  body,  or 
to  an  individual,  which  might  not  be  drawn  within  the 

'  scope  of  the  statute,  and  made  out  to  be  a  charity;  for  all 
money  expended,  and  in  all  ways,  must  go  to  the  great 

labour 

(a)  7  Vet.  50.  note  to  Moggridge  v.  Thackwelit 
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lessee,  afibrded  no  valid  reason  why  die  Defendant 
should  not  be  now  compelled  to  perform  his  contract 
specifically  for  the  benefit  of  the  Plaintifl^  whose  solvency 
was  not  disputed,  and  who  claimed  by  a  title  derived 
from  that  lessee.  If  the  lease  had  been  executed,  it  must 
have  been  drawn  in  the  common  form,  and  would  not 
have  contained  a  covenant  against  alienation,  for  no 
such  stipulation  was  to  be  found  in  the  agreement  As 
the  lease  to  be  granted,  therefore,  would  have  been  as- 
signable, the  contract  itself  must  be  equally  so.  It  was 
true  that  if  the  lease  had  been  executed  immediately 
after  the  parties  entered  into  the  contract,  the  Defendant 
would  have  had  the  covenant  o{  Bickmore  for  the  rent; 
but  as  Bickmore  had  become  insolvent,  instead  of  that 
covenant  of  which  the  event  proved  the  worthlessness, 
the  Defendant  would  now  have  the  covenant  of  Crosbie^ 
a  responsible  and  solvent  tenant,  and  would,  in  truth, 
stand  in  a  better  situation  than  if  the  lease  had  been 
made  to  the  party  with  whom  he  originally  contracted. 

Sir  Edward  Sugden  and  Mr.  Jemmcit^  corUrdj  insisted, 
that,  as  the  Defendant's  agreement  with  Bickmore  con- 
tained no  authority  to  assign,  it  was  of  a  purely  personal 
character;  and,  so  long  as  matters  rested  xnjieri^  that 
character  continued.  Bickmore,  it  was  admitted,  was 
not  in  a  situation  to  call  for  a  specific  performance, 
inasmuch  as  his  insolvency  had  disabled  him  from 
executing  his  part  of  the  agreement,  and  the  Plaintiff, 
who  claimed  by  assignment  from  him,  could  have  no 
better  equity  than  his  assignor.  There  was  no  mutu- 
ality between  these  parlies.  If  the  Plaintiff,  notwith- 
standing Bickmore*8  assignment,  had  chosen  to  repudiate 
the  contract,  the  Defendant  could  never  have  compelled 
him  to  complete  it :  nor  could  the  execution  of  a  lease, 
ill  which  were  inserted   the   usual   covenonts   by  the 

Plaintiff 
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Plaintiff  for  payment  of  the  rent,  &c.,  be,  with  any 
propriety  of  speech,  described  as  a  specific  perform- 
ance of  the  Defendant's  original  contract  with  Bickmore^ 
which  the  present  bill  pretended  to  enforce.  The  in- 
solvency of  Bickmore^  therefore,  must  be  considered,  as 
the  Vice-Chanceilor  had  considered  it,  to  operate  as 
determining  the  agreement  altogether. 
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The  Lord  Chancellor. 

I  have  looked  minutely  into  the  circumstances  of  this 
case  with  a  view  to  ascertain  whether  there  was  any 
thing,  either  in  the  dealing  of  the  parties  or  in  the 
instrument  itself,  to  justify  the  Defendant's  contention 
that  this  was  a  contract  made  by  the  landlord  spe- 
cially and  personally  with  Bickmore.  But  I  have  been 
unable  to  discover  any  thing  which  should  differ  the 
interest  here  contracted  to  be  given  from  that  which  any 
tenant  would  have  under  a  common  farming  lease.  The 
case  is,  therefore,  left  to  rest  upon  the  ground  upon 
which  it  was*  decided  in  the  Court  below;  and  I  am 
clearly  of  opinion,  that  the  circumstance  of  the  party 
who  originally  contracted  having  assigned  his  interest 
cannot  be  taken  into  consideration,  provided  (which  is 
the  fact  here)  the  assignee  be  admitted  to  be  a  person 
in  solvent  circumstances,  and  able  to  enter  into  the 
covenants  in  the  proposed  lease,  and  that  the  insolvency 
of  the  assignor  cannot  be  set  up  with  effect  for  the 
purpose  of  releasing  the  Defendant  from  the  specific 
performance  of  his  agreement.  That  doctrine,  which 
seems  to  have  been  approved  by  Lord  Loiighborofigh 
in  Brooke  v.  Hewitt  (a),  has  been  since  fully  recognized 

and 

(a)  5  Ves.  S5  J. 


Feh.  28. 
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and  adopts  io  PcfweU  \\  Llqyd{a)\  and  the  case  of 
fVeaHfrall  v.  Geering  (b\  b  no  authority  against  the 
general  priqciple,  fpr  M^  agreement  time  was  for  a 
lease  whidi  shoiild  contain  a  covenant  pot  to  assign. 
It  mny  further  be  observedt  that,  even  in  cases  where 
alienation  without  license  from  the  landlord  is  expressly 
prohibited  and  gparded  by  a  clause  of  forfeiture  such 
a  clause  has  b^n  held  to  furnish  no  protection  against 
an  assignment  of  the  lease  by  operation  of  law,  under 
a  commission  of  bankrupt,  for  example,  or  upon  an 
execution  for  debt :  Doe  dem.  Mitchinsm  y.  Carter  (c), 
Ixn-d  Stanhope  v.  Ske^s.  (rf) 

I  am  therefore  of  opinion,  that  the  Vice-Chancellor's 
order  roust  be  discharged,  and  the  injunction  revived ; 
but,  having  regard  to  the  intention  of  the  parties,  I  shall 
annex,  as  a  condition  to  my  order,  that  the  Plaintiff 
obtain  the  injunction  on  paying  the  Defendant  the  sum 
due  for  rent  from  Michaelmas  1 831  to  Michaelmas  1882. 


•^ 


The  cause  was  aflerwards  brought  to  a  hearing  at 
the  Rolls,  when  the  Defendant  abandoned  the  objection 
on  the  ground  of  the  original  tenant's  insolvency ;  and 
a  decree  was  made  according  to  the  prayer  of  the  bill. 


(o)  1  Y.  4r  Jerv.  4«7.  2  K.  * 
Jem.  87a.  8o  Es  parte  Sulton^ 
9  Hote,  86.  Severnl  of  the  older 
cases  are  eontrh:  Dreke  v.  Mayor 
of  Exon,  9  Freem.  183.  Fan- 
dcmanker  v.  Dkbrough,  3  Vertt, 
97.  Moysei  v.  LU/le,  Ibid,  194. 
See    also    WiUingham  v  Joyce^ 


8  Fes.  16S.  Boardmany,  Moityn, 
a  Fes.  467.,  BuMmd  v.  Hall^ 
8  Fes.  93.,  and  CfHerUky  v. 
Hedges^  \  Scho.  ^  Lef.  189. 

{ff)  12F<ri.504. 

(c)  8  21  R.  57.  SCO. 

(<0  8  T.  R.  59. 
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MORGAN  V.  RHODES.  j^^%l  ^. 

npHE  Defendant   fViUiam  Shades^  on  the  23d  of  Where  a  land- 
-*    February  1822,  entered  into  a  contract  to  grant  to  ^^TS^ 
Charles  Auckland^   his  executors,   administrators,  and  to  J.,  his 
assigns,  at  a  rent  of  20/.  a  year,  a  lease  for  ninety-seven  ^d^ktnL 
years  of  a  certain  parcel  of  land,  upon  which  Auckland  tore,  and  as- 
agreed  to  build  six  messuages^     The  building  of  these  certain  con- 
messuages  was,  with  the  rent  reserved,  the  consider^  djtions,  and 

.         ,  A»  assigns  his 

ation  given  for  the  lease,  ^iicitilaiiifs  agreement  (amongst  interest  in  the 

other  things),  was  to  erect,  build,  and  completely  finish,  ^^T^^tn 
fit  for  habitation,  the  six  messuages  on  or  before  the  becomes 
1st  of  March  1828:   and,  in  the  event  of  Auckland  ^^f^Xilng 
duly  performing  his  part  of  the  contract,  Rhodes^  on  his  thecondidonsy 
part,  undertook  to  demise  to  Auckland^  his  executors,  enforce  the 
administrators,  or  assigns,  by  one  or  more  lease  or  sgreenient 
leases,  the  parcel  of  land  in  question,  witli  the  mes«  notwithstand* 
suages  to  be  erected  tliereon,  for  the  term  and  at  the  '"^    ,  V7  . 
rent  before-mentioned,  or  at  such  apportioned  rents  as  mptcy ;  and 
might  be   afterwards  agreed.      The  contract  further  not  iM^cted 
contained  a  stipulation  that,  in  case  of  breach  or  non-  by  a  proviso, 
performance  of  the  agreement  by  Auckland^  or  if  Auck-  ofthebank- 
land  should   become   bankrupt  or  execute  a  general  ^P^j^y^J^-^- 
assignment  of  hi^  effects  for  the  benefit  of  his  creditors^  shall  have 
or  if  the  intended  erections  and  buildings  should  be  ^f^^^/^^^A 
abandoned  or  left  in  an  unfinished  state,  it  should  be  sell  the  benefit 
lawful  for  Rhodes  to  take  possession  of  the  premises  and  tract^and"' 
to  sell  the  agreement  with  all  benefit  and  advantage  ^^e  premisesi 
thereof,   and   tlie   said    parcel   of   ground,    buildings,  proceeds^ 

erections,  and  materials,  for  the  residue  of  the  term,  and  •"**]««'  \^  ^^ 
^  ^  '  '   ^       own  claims^ 

to  receive  the  purcbase*money ;  and  that,  after  executing  for  the  use  of 
all  proper  conveyances  to  purchasers,  he  should  pay  over    *  ^  ^^^^ 
to  Auckland  the  overplus  (if  any)  of  the  monies  produced 

by 
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by  such  sale,  after  retaining  thereout  his  necessary 
charges  and  expenses,  and  also  all  such  sums  of  money 
and  interest,  not  exceeding  in  the  whole  400^  as 
should  be  then  due  to  him  from  Auckland.  The  whole 
of  the  conditions  and  stipulations  already  staled  were 
contained  in  a  printed  form  with  the  blanks  filled  up, 
being  the  form  adopted  with  respect  to  all  leases  upon 
the  Beauooir  estate,  in  which  Rhodes  had  obtained  a 
large  interest.  But,  in  addition  to  the  printed  contract, 
and  immediately  preceding  the  signature  of  the  parties 
and  the  attestation  of  the  witnesses,  was  inserted  a 
written  proviso,  whereby  BJiodes  agreed  to  provide  the 
bricks  for  building  the  six  messuages  at  the  usual  prices, 
and  to  give  credit  for  them  until  the  granting  of  the 
leases,  not  exceeding  three  years ;  and  further  to  grant 
a  lease  of  each  house  when  covered  in  and  certified  by 
Auckland!^  surveyor  to  be  so,  upon  payment  of  the 
money  due  upon  such  house. 


In  the  month  of  October  1822,  Auckland  sold  his 
interest  in  the  contract,  as  to  three  of  the  six  messuages, 
to  the  PlaintiflT  Mrs.  Morgan  for  600/.,  and  an  improved 
ground  rent,  and  204/.  of  tlie  purchase-money  were 
immediately  paid.  In  May  1823  Auckland  became 
bankrupt;  and  Rhodes  subsequently  purchased  from  the 
assignees  under  his  commission  all  Auckland's  interest 
in  the  premises  contracted  to  be  demised.  The  Plain- 
tiff, by  her  bill  (among  other  things),  prayed  that 
Rhodes  might  be  decreed  specifically  to  perform  bis 
agreement  with  Auckland^  by  executing  to  her,  as  Auck" 
land's  assignee,  a  lease  of  the  three  houses. 

The  Vice-Chancellor  dismissed  the  bill  on  the  ground 
of  Auckland's  bankruptcy,  and  the  Plaiutifl^now  appealed 
from  his  Honor's  decision. 


Thi% 
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The  SoUcUoT'Genei'al  (Sir  C.  Pepys)  and  'ilLv.Jaccb        18S4. 
for  the  Plaintiff.  ^— v— ^ 

MOEOAN 

V, 

Mr.  Kn^tU  and  Mr.  CMt^  for  the  Defendant.  Rhodes. 

Upon  the  argument  of  the  appeal,  three  questions 
were  raised  at  the  bar:  first,  whether,  upon  the  true 
construction  of  the  contract,  it  was  a  condition  precedent 
before  the  tenant  had  a  right  to  demand  a  lease,  that 
the  whole  of  the  six  messuages  should  be  completely 
finished,  fit  for  habitation,  by  the  1st  o(  March  1823,  or 
whether  the  efiect  of  the  concluding  proviso  was  not  to 
dispense  with  that  condition  and  to  entitle  the  tenant, 
at  any  time  within  three  years,  to  leases  of  the  houses 
separately,  as  each  was  successively  covered  in ;  se- 
condly, whether,  assuming  the  latter  to  be  the  sound  con- 
struction, the  contract  was  not,  upon  general  principles, 
wholly  determined  and  incapable  of  being  enforced  for 
the  benefit  of  a  person  who  claimed  as  assignee,  by  reason 
of  the  subsequent  bankruptcy  of  the  original  contracting- 
party ;  and,  thirdly,  if  that  point  were  decided  in  the 
negative,  whether,  having  regard  to  the  peculiar  frame 
of  this  instrument,  the  clause  which  provided  for  the 
event  of  the  tenant  becoming  a  bankrupt  or  executing  a 
general  assignment  of  his  property  did  not,  under  the 
circumstances,  operate  as  a  forfeiture  of  the  contract, 
and  release  the  landlord  from  his  obligation  to  perform 
it.  Upon  the  second  point  reliance  was  placed  by  the 
appellant  on  the  decision  of  this  Court  in  Crosbie  v. 
Tooke{a).  The  argument  of  both  parties  on  the  other 
points  consisted  entirely  of  observations  on  the  peculiar 
form  and  wording  of  the  memorandum  of  agreement, 
and  on  the  scope  and  purpose  of  its  several  provisions. 


Tke 
(«)  451.  niprik. 
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ISSi.  The  Lord  Chakceixor  [After  stating  the  case  and 

the  material  parts  of  the  agreement  delivered  the  follow- 
ing judgment :  — 2 


Mardk27. 


That  the  written  proviso  is  a  most  material  variation 
of  the  contract,  as  that  would  have  stood  upon  the  pre- 
ceding printed  portion  of  the  instrument,  there  can  be 
no  doubt.  For,  first,  it  contemplates  a  granting  of  the 
lease,  not  when  the  houses  are  finished  or  before  the 
1st  of  March  1828,  which  is  twelve  months  from  the 
date,  but  at  any  time  within  three  years  from  that  date; 
and,  next,  it  obliges  Rhodes  to  grant  the  leases  as  the 
houses  are  roofed  in,  and  not  when  the  whole  six  are 
finished.  The  proviso  not  only  puts  an  end  to  the  finish- 
ing in  twelve  montlis  as  a  condition  precedent  to  the 
demise,  if  such  would  have  been  the  sound  construction 
upon  the  former  part  of  the  agreement,  but  it  also  de- 
stroys the  entirety  of  the  contract,  by  giving  Auckland  a 
right  to  have  hb  lease  of  the  houses  severally,  as  they 
were  covered  in.  Now  the  evidence  in  the  cause  is 
clear,  that  the  three  houses,  for  which  a  lease  is  prayed 
by  this  bill,  were  covered  in  and  certified  to  be  so. 

The  Court  below  proceeded  chiefly^  indeed  almost 
entirely,  on  the  ground  that  the  bankruptcy  oi  Auckland 
had  determined  his  right  to  the  lease.  The  case  of  Crosbie 
V.  7*00^^  removes  this  ground ;  and  of  tlie  point  in  that 
decision  I  entertain  not  the  least  doubt,  and  never  did. 

But  it  is  said  that  there  is  a  clause  of  forfeiture  in 
this  agreement.  It  is,  however,  not  such  a  clause  as,  if 
inserted  in  the  lease  to  be  granted,  would  have  worked 
a  cesser  of  the  temu  On  the  contrary  such  an  effect  is 
carefully  avoided.  Rhodes  is  only,  iti  that  and  the  other 
cases  provided  for,  to  enter  and  take  possession,  and  sell 
and  dispose  of  the  agreement  and  all  benefit  thereof,  and 

the 
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the  premises  for  the  term  agreed  to  be  demised,  subject  1834. 
to  the  rent,  and  to  receive  the  purchase  money  for  the  m^Jq 
term  or  agreement,  and  pay  over  the  residue  to  Audt--  ^  v. 
landf  his  executors,  administrators,  or  assigns,  after 
deducting  the  expenses  incurred  by  the  proceeding. 
The  bankruptcy,  therefore,  far  from  extinguishing  the 
term  or  right  to  have  a  term  demised,  keepK  alive  the 
former,  if  the  agreement  shall  have  been  executed,  and 
the  latter,  if  it  remains  still  in  Jleri*  It  is  needless  to 
add  any  observations  upon  the  fact,  not  unimportant, 
that  BhodeSf  by  the  purchase  which  he  afterwards  made 
from  the  assignees  under  C.  Aucilan^s  commission,  is 
now,  in  truth,  to  be  considered  as  standing  in  the  shoes 
of  Auckland  himself;  and  that  be  allowed  Mrs.  Morgan 
to  lay  out  her  money  on  the  premises  after  the  supposed 
forfeiture,  whether  by  the  lapse  of  time  before  finishing 
the  bouses,  or  by  the  bankruptcy. 

The  decree  of  his  Honor,  dismissing  the  bill,  must 
therefore  be  feversed. 
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1833. 


RoLr.8. 

1855. 
Fth.  27. 


JENNINGS  V.  ELSTER. 


The  Master's  TJNDER  the  decree  in  a  creditor's  suit  against  the 
irom  its  date;  administrator  with    the  will  annexed  of  Agathus 

and  if  a  ere-  Henry  Elster^  Messrs.  Cunliffe  and  Co.  proved  before 
ficient  estate  the  Master  a  debt  in  respect  of  seventeen  bills  of 
inNm^tof'  exchange  for  sums  amounting  together  to  5359/.  8s., 
bills  of  ex-  which  bills  had  been  indorsed  to  them  by  the  testator, 
dors^to'him  ^^^  ^^  which  fourteen  had  been  wholly,  and  the  other 

by  the  tes-       three  in  part,  dishonoured, 
tator,  and 
before  the 

Master  has  Subsequently  to  the  proof  of  the  debt,  and  before  the 

made  his  re-  . 

port,  receives    Master  had  made  his  report,  Messrs.  Ctmliffe  and  Co« 

Sim  die""**  received  dividends  from  the  estates  of  other  persons 
estates  of  parties  to,  and  liable  on,  the  bills  of  exchange,  amount- 
liable  on  the    ^°K  ^^  ^^  whole  to  2906/.  145.  4^.;  and  the  Master,  by 

bills,  such  hig  report,  certified  that  the  sum  of  3171/.  l5.,  beinirthe 
sums  will  be  '^  »  o 

properly  de-     difference  of  the  debt  proved  together  with  the  interest 

duct^  in  the  thereon  to  the  date  of  his  report,  and  the  sum  so  re- 
report  from  ' 

the  amount  of  ceived  between  the  proof  and  the  date  of  the  report, 

SIS 

i^^Jj^'  was  the  sum  due  to  Messrs.  Curdiffe  and  Co. 

To  that  report  an  exception  was'taken  on  the  part  of 
Messrs.  Cunliffe  and  Co.,  on  the  ground  that  the  Master 
ought  not  to  have  made  any  deduction  from  the  amount 
of  the  debt  proved ;  and  it  was  insisted  in  their  behalf 
that  the  holders  of  the  bills  might  have  proceeded  at 
law  against  all  the  parties  liable  to  pay  the  money,  and 
might  have  obtained  judgments  against  all,  if  satisfaction 
had  not  been  made  by  payment  of  the  full  sum  due; 
and,  as  there  was  no  rule  or  principle  in  the  administra- 
tion of  assets  in  a  court  of  equity  which  abridged  the 
legal  rights  of  the  creditors,  Messrs.  Cunliffe  and  Co. 
were  entitled  to  their  share  of  the  deficient  estate  pari 

passu 
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passu  with  the  other  creditors,  upon  the  whole  amount  18SS. 

of  the  debt  proved,  provided  such  share,  together  with  ^  "^  - 
the  sums  received  aliunde^  did  not  exceed  the  amount  «. 

of  the  original  debt.  *""*' 

Mr.  Pemberton  and  Mr.  Kindersley^  in  support  of  the 
exception. 

Mr.  Bolfe  and  Mr.  Wigram^  contra. 

The  Master  (f  the  Rolls  said  that  the  report  spoke 
from  its  date,  and  that  the  Master  was  right  in  finding 
that  the  debt  actually  due  to  the  creditors  at  the  date  of 
the  report  was  the  original  debt  reduced  by  the  amount 
of  the  payments  made  since  the  time  of  the  proof.  The 
point  to  be  determined  upon  this  exception  depended, 
not  upon  the  principle  that  the  holder  of  the  bills  was 
entitled  to  all  his  remedies  against  the  parties  to  them, 
which  was,  undoubtedly,  in  favour  of  the  claim  of  the 
exceptants,  but  upon  the  single  question  whether  the 
Master's  report  spoke  from  its  date. 

The  exception  was  consequently  over-ruled. 


Vol,  I.  G  g 
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18SS. 


Roiu.  KING  V.  KING. 

April  18. 

B^^n"^"*^  T^HE  Plaintiff  considering  himself  to  be  entiUed  to, 

tracted  to  and  being  in  possession  of  one  undivided  third  part 

Ead*^becn  ^^  certain  premises,  to  the  other  two  undivided  third 

eight  yean  in  parts  of  which  the  Defendants  were  entitledi  on  the  SOth 

me^^^  of  December  1822,  entered  into  an  agreement  in  writing 

which  the  to  sell  his  undivided  third  part  to  the  Defendants  for  the 

unable  to  sum  of  1620/.,  to  be  paid  on  the  25th  of  MarcA  then 

make  a  £ood    j^exU  at  which  time  the  Defendants  were  to  be  let  into 

title,  and  re-  _,  ^ 

fused  either  to  possession.     The  Defendants  were  accordingly  let  into 

Mrecmcnfor   F>»«sJ<>tt  on  the  25th  of  March  1828,   and  on  that 

accept  ludi  day  an  abstract  of  the  Plaintiff's  title  was  delivered  to 
title  at  the         i 

vendor  could  "**"*• 
give,  having 

of  the  pur-  To  the  tide  of  the  Plaintiff,  as  it  appeared  upon  this 

ch^e-money    abstract,  objections  were  taken,  on  the  part  of  the  De> 

the  Court,       fendants,  which  the  Plaintiff  was  unable  to  remove,  and 

•  ••■ 

fii^'^by  Uie  negotiations  were  then ,  entered  into  between  the  Plain- 
vendor  for  tiff  and  the  Defendants  with  a  view  to  arrange  the 
the  agreement  ^^^^  ^^^  ^^^  acceptance  by  the  latter  of  such  title  as 

to  be  delivered  the  Plaintiff  was  able  to  make;  but  these  negotiations 
up  to  be  can*         , 
celled^  and       ultimately  failed, 
the  rents  and 
profits  re- 
ceived by  the        On  the  15  th  of  November  1830,  the  Defendants  con- 
gurchaser  to  ,  , 

e  accounted    tinning  in  possession  of  the  premises  contracted  for,  and 

d  r  dth^D  t«^v*ng  neither  paid  any  part  of  the  purchase-money,  nor 
chaser  to  pay   accounted  for  any  part  of  the  rents  and  profits,  upon 

the  suit.  ^       ^^®  P'^^  ^^^  ^^^y  ^^^^  ready  to  complete  their  purchase 

when  the  Plaintiff  could  give  them  a  good  tide^  the 
Plaintiff  served  the  Defendants  with  a  written  notice, 
which,  after  reciting  the  agreement,  proceeded  as  fol- 
lows : — **  I,  John  Edward  Kitigf  do  hereby  give  you 

and 
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and  each  of  you  notice,  that  I  herebjr  require  you  1838. 
to  abandon  the  said  agreement,  and  to  deliver  the 
same  up  to  me,  and  to  permit  me  to  enter  into  pos* 
session  of  the  hereditaments  and  premises  in  the  said 
agreement  comprised,  and  to  account  to  me  for  the 
rents  and  profits  of  the  said  hereditaments  and  premises 
received  by  you  and  each  of  you;  I,  the  said  John 
Edward  King^  being  ready  and  willing  to  permit  you, 
and  each  of  you,  to  abandon  the  said  agreement,  and  to 
receive  the  said  agreement  into  my  possession,  for  the 
purpose  of  the  same  being  cancelled ;  and  further  take 
notice,  unless  you  signify  to  me  within  fourteen  days 
from  the  date  of  this  notice  your  intention  as  to  aban- 
doning or  not  abandoning  the  said  agreement,  that  I 
shall  file  a  bill  against  you  in  his  Majesty's  High  Court 
of  Chancery,  to  compel  you  to  abandon  the  said  agree- 
ment, at  the  expiration  of  fourteen  days  from  the  date 
hereof.'' 

The  Defendants  having  returned  no  answer  to  this 
notice,  the  Plaintiff,  on  the  16th  of  December  1830, 
filed  the  present  bill,  which  prayed  that  the  Defendants 
might  be  decreed  either  to  deliver  up  the  agreement  to 
be  cancelled,  or  to  accept  such  title  as  the  Plaintiff  was 
able  to  make^  and  that  an  account  might  be  directed 
against  them  for  the  rents  and  profits  of  the  premises 
in  question  which  they  had  received  during  the  time 
they  had  been  in  possession. 

The  Defendants,  by  their  answer,  admitted  the  facts 
alleged  by  the  bill ;  but  stated  that  they  could  not  set 
forth,  whether  the  Plaintiff  could  or  could  not  make  a 
good  title ;  and  that,  if  he  could  make  a  good  title,  they 
were  ready  to  perform  their  contract. 

O  g  S  The 
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1888.  The  cause  was  heard  on  the  28Ui  of  Jcmuofy  1882, 

when,  the  Defendants  refiising  to  abandon  the  con- 
tract, the  usual  reference  was  made  to  the  Master  as  to 
the  title. 

On  the  12th  of  March  1888,  the  Master  made  his 
report  against  the  title,  and  upon  the  cause  coming  on 
to  be  heard  on  further  directions,  the  quesUons  made 
were,  first,  whether  the  Plaintiff  was  entitled  to  a  decree 
that  the  contract  should  be  delivered  up  to  be  cancelled; 
and,  secondly,  whether  the  Defendants  ought  not  to  pay 
the  costs  of  the  suit 

Mr.  Pemberton  and  Mr.  Bichards,  for  the  Plaintiff. 

Mr.  Barber^  for  the  Defendants,  contended  that  the 
Court  had  no  jurisdiction  to  direct  an  agreement  to  be 
delivered  up  to  be  cancelled,  unless  fraud  or  misrepre- 
sentation could  be  fixed  upon  the  party  against  whom 
the  decree  was  made.  Here,  the  fraud  or  misrepre- 
sentation, if  any,  was  on  the  part  of  the  Plainti£^  who 
had  entered  into  a  contract  which  he  was  either  unable 
or  unwilling  to  perform. 

T^e  Master  of  the  Rolls. 

This  is  a  very  special  case.  The  Defendants,  having 
been  in  receipt  of  the  rents  and  profits  of  the  premises 
under  the  contract  for  nearly  eight  years,  and  not  having 
paid  one  shilling  of  the  purchase-money,  refuse  either  to 
abandon  the  contract  or  to  take  such  title  as  the  Plain- 
tiff can  make.  They  did  not  think  fit  to  answer  the 
proposal  made  to  them  by  the  Plaintiff  to  that  effect  in 
November  1 880 ;  and  they  now  state  their  reason  to  be, 
that  they  were  at  that  time  ready  to  perform  their 
contract,  provided  the  Plaintiff  would  make  to  them  a 

good 
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good  and  marketable  tillei  although  they  well  knew,  1883. 
from  the  examination  of  the  abstract,  and  the  negotiations 
which  had  taken  place  between  them  on  the  subject, 
that  the  Plaintiff  had  it  not  in  his  power  to  give  such 
title;  thus  retaining  most  unjustly  from  the  Plaintiff  the 
possession  of  the  estate  which  they  bad  agreed  to 
purchase,  and  the  price  which  they  had  agreed  to  pay. 
Against  this  injustice  the  Plaintiff  bad  no  remedy  but 
to  file  the  present  bill ;  and,  as  the  Court  cannot  permit 
the  Defendants  to  make  so  inequitable  a  use  of  the  con- 
tract, the  agreement  must  be  delivered  up  to  be  cancelled. 
The  Defendants  roust  account  for  the  rents  and  profits 
of  the  premises  which  they  have  received  and  retained ; 
and,  their  improper  conduct  having  made  this  suit 
necessary,  they  roust  pay  the  costs. 


(ig3 
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18SS. 


Apnl  18, 19.  MILLIGAN  o.  MITCHELL. 

JSn?S^pon  ABOUTfiw^d^irtyyem.go,tbeS«rfc»I>mb3r- 
affidavit,  ^^^  teriafi  chapel  at  fFooteidk  being  in  a  dilapidated 

to  restrain  the  *tate^  and  having  also  become  too  small  for  the  con- 
Defendants,  gregatioo»  sobscriptiooa  were  entered  into  bj  persons 
chapel  erected  belonging  to  the  Scotch  Churchy  and  collections  were 
byaPresby-     m^de  under  the  authority  of  the  London  Presbytery 

tenan  congre-  ^  ^      ^ 

gationforre-  in  the  chapels  within  its  bounds^  for  the  purpose  of 
sii/p  accord!  purchasing  groond»  and  erecting  a  new  and  more  com- 
ing to  the  modious  place  of  worship  for  the  use  of  the  con- 
cipi^and  gregation.     The  funds  were  accumulated  under  the 

^.^^il*^^  ^^  ^  direction  of  a  committee,  who  some  time  afterwards 
the  Church  of  _  .  .  *    m*  w*      .    #.  i 

Scoiiandt  from  entered  into  a  contract  with  Messrs.  Pawis  for  a  lease 

ciccung  as  ^f  ^  piece  of  ground,  on  which  they  proceeded  to  erect 
son  not  duly  a  chapel.  The  building  was  completed  and  opened  for 
thTch^rcil ;  ^'^^"^  service  in  Jufy  1800.  On  the  14th  of  Jufy  in  the 
but  an  injuno-  same  year,  in  pursuance  of  a  previous  agreement,  an 
strain  them      indenture  of  lease  was  executed  between  Messrs.  Pawis 

from  allowing  ^f  the  one  part,  and  the  Rev.  Dr.  Blytie.  the  then  minis- 
persons,  not  t  .  1     I       1 1  n   1      «       . 
so  licensed,  to  ter,  together  with  the  elders  of  the  Scotch  congregation 

frSS^'^vMl  *^  f^oolwich,  and  the  trustees  of  Drakes  donation,  of  the 

ing  persons  so  Other  part,  whereby,  for  the  considerations  therein  men- 

othtfwise°  tioned,  Messrs.  Povois  granted  and  demised  to  the  parties 

duly  autho>  of  the  second  part,  their  executors,  administrators,  and 

officiaung  assigns,  the  piece  of  ground  therein  described,  together 

during  the       ^Jth  ^hg  Scotch  Church  erected  thereon,  for  the  term  of 

intermediate 

period  prior     sixty-one   years   from   Midsummer   1799,   upon   trust 

to  such  elec>>  nevertheless  to  be  assigned  and  disposed  of  as  the  said 
refused.  elders  and  trustees,  or  the  elders  and  trustees  of  the 

Scotch  Church  at  Woolwich  for  the  time  being  should 
appoint,  and  until  such  appointment  should  be  made, 
upon  trust  to  permit  and  suffer  the  same  to  be  used  as 

a  place 
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a  place  of  religioas  worship,  and  for  such  other  pur*       1833. 
poses  as  by  the  custom  of  the  Church  of  Scotland  the     \^[^J^^ 
same  ought  to  be  used.     Drakes  donation  was  a  rent-  v. 

charge  of  30/.  a  year,  given  by  a  ]ady  of  the  name  of 
Drake^  upon  trust  for  the  benefit  of  the  minister  of  the 
Presbyterian  chapel  at  Woolwich. 

The  bill  was  filed  by  two  of  the  trustees  of  Drak^n 
donation,  one  of  whom  was  also  an  elder  of  the  congre- 
gation, against  the  other  trustees  and  elders,  and  also 
against  Robert  Martin^  in  whom,  as  the  sole  survivor  of 
the  original  trustees  named  in  the  lease,  the  legal  estate 
in  the  church  and  premises  had  become  vested.    Aft^ 
stating  the  ftcts  before  mentioned,  and  setting  out  at 
large  the  indenture  of  demise,  the  bill  proceeded  to 
allege,  that  from  the  time  when  the  chapel  was  first 
opened,  and  during  the  whole  of  his  ministry.  Dr.  Bfythe 
continued  to  be  a  member  of  the  London  presbytery, 
in  which  the  congregation  was  also  represented  by  an 
elder,  and  that  the  chapel  was,  in  all  respects,  main- 
tained and  conducted  with   respect  to  doctrine,  dis- 
cipline^ and  worship,  in  the  manner  prescribed  and 
established  in  the  national  Church  of  Siotlandt   that 
in  consideration  of  Dr.  Blyth^s  services,  an  order  was 
made  in  1806  by  the  Board  of  Ordnance,  allowing  him 
20^  a  year  for  performing  the  duties  of  minister  to 
such  soldiers  at  Woolwich  as  were  of  the  Presbyterian 
persuasion ;  and  that  that  allowance  was  regularly  re- 
ceived by  Dr.  BIythe  till  his  death,  which  took  place  in 
September  1829. 

The  bill  next  stated  certain  proceedings,  in  which 
the  Defendants  had  taken  an  active  part,  for  the  purpose 
of  procuring  the  election  of  a  gentleman  of  the  name  of 
Seoltj  as  Dr.  Blyth^s  successor.  It  charged  that  Mr. 
Scatty  after  his  election,  had  conducted  bimsdf  as  pastor 

Gg  4  of 
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188S. 


MlLLIOAN 

9. 
MlXCHXU.. 


of  the  Scoich  congregation  at  Woolwidij  in  a  manner 
altogether  repugnant  in  a  number  of  particulars,  which 
were  specified,  to  the  discipline  and  doctrine  of  the 
church  of  Scotland  s  that  be  bad  refused  to  subscribe 
the  Westminster  confession  of  faith,  and  had  ceased  to 
be  a  member  of  that  church,  the  presbjtery  of  Paidey^ 
of  which  he  was  a  licentiate,  having  recalled  his  licence, 
and  their  sentence  having  been  confirmed  by  the  General 
Assembly;  and  that,  Mr.  Scott  having  finally  resigned 
the  office  of  minister  of  the  fVoolwick  chapel,  the  situa* 
tion  was  now  again  vacant.  It  further  charged  that, 
during  the  vacancy,  the  Defendants  had  set  at  defiance 
the  directions  and  authority  of  the  Scotch  presbytery  of 
London^  and  were  in  the  habit  of  employing  lay  preachers 
and  other  improper  persons  to  supply  the  vacant  charge ; 
and  that  they  were  also  desirous  and  intended  to  elect  as 
their  minister  some  person  not  a  minister  or  probationer 
of  the  church  ot  Scotland^  or  duly  authorized,  and  whose 
religious  doctrines  and  principles  were  not  conformable 
to  the  standard  of  that  church. 


The  prayer  of  the  bill  was,  that  it  might  be  declared 
that  the  church  and  premises  were  held  upon  trust  for 
religious  worship  according  to  the  doctrine  and  discipline 
of  the  national  church  of  Scotland^  and  that  no  person 
was  eligible  to  the  pastoral  charge  of  it  who  was  not  a 
licenciate  of  that  church;  that  the  Defendants,  the 
elders  and  trustees,  might  be  decreed  to  perform  the 
trust,  and  proceed  to  the  election  of  a  pastor,  duly 
qualified  and  authorized  to  be  their  minister  according 
to  the  usages  and  regulations  of  the  church  of  Scotland; 
that  the  Defendant  Martin  might  convey  the  legal  estate 
in  the  term  to  such  minister  when  elected,  and  to  the 
elders  of  the  congregation  and  trustees  of  Drakes  dona- 
tion for  the  time  being,  an^  that  in  the  meantime  the 
Defendants  might  be  restrained  by  injunction   from 

employing 
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emplojing  or  permitting  any  person,  not  a  licentiate  or 
ordained  minister  of  the  church  of  Scotland^  to  oflSciate 
in  the  chapel,  and  from  preventing  any  person,  being 
such  licentiate  or  minister,  from  officiating  and  con* 
ducting  public  worship  therein.  > 


18SS. 


MiLUOAN 

V, 
MiTCRSLL. 


The  Plaintiff}  now  moved,  betbre  answer,  for  an  in- 
junction in  the  terms  of  the  prayer,  upon  affidavits 
verifying  the  allegations  in  the  bill,  and  which  were  not 
met  by  any  counter-affidavits. 


Sir  E.  Sugden  and  Mr.  Blenman^  for  the  motion,  relied 
upon  the  facts  disclosed  by  the  affidavits  as  clearly 
establishing  the  character  and  purposes  of  the  trust,  and 
the  intention  of  the  Defendants  to  act  in  violation  of 
their  duty  as  trustees.  In  support  of  the  jurisdiction 
of  the  Court  to  interpose  in  such  a  case  before  the 
hearing,  Ledie  v.  Bimie  (a)  and  the  Forney-General  v. 
Pearson  {b)  were  cited. 

Mr.  Agar^  for  the  Defendants,  contended,  that  in  a 
case  of  a  doubtful  nature,  where  the  constitution  of  the 
chapel  was  or  might  be  disputed,  the  Court  would  not 
interfere  by  an  interlocutory  order  to  change  or  dis- 
turb the  legal  rights  of  parties,  Potter  v.  Chapman,  {c) 
Leslie  v.  Bimie  had  no  application,  for  there  the  in- 
junction was  refused.  Still  less  would  the  Court  grant 
an  injunction  before  giving  the  Defendants  an  oppor- 
tunity of  stating  their  case  upon  their  answer,  a  course 
never  permitted  except  in  cases  of  nuisance  or  irreme- 
diable mischief,  ChaUc  v.  fVyatt.{d)  This  congregation, 
though  alleged  to  be  in  connection  with  the  church  of  &o/- 
landf  was  to  be  treated  in  this  country  in  the  same  way  as 

any 


{a)  2  Rust,  \  14, 
(b)  ^Mer.SSS. 


(c)  Amb,  98. 

[d)  5Mer^69S» 


MlTCHXLL* 
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1833*        any  other  body  of  dissenters,  and  the  chapel  and  other 
MiLLi  pi^P^f^Jf  especially  the  annuity  given  by  Mrs.  Drake^  in 

9.  troth  formed  a  charitable  ibundation,  of  which  the  trusts 

could  only  be  regulated  and  administered  in  this  Court 
upon  an  information  filed  by  the  Attomey*General 
at  the  instance  of  a  relator,  The  AUomey^General  y. 
Faooler  (a) ;  or,  if  the  relief  might  be  obtained  by  bill, 
still  the  Attorney-General  ou^t  to  have  been  a  party, 
in  order  to  protect  the  interests  of  the  charity ;  Well^ 
bdaoed  v.  Jones*  (6) 

Sir  E.  Sugdertf  in  reply,  observed  that  the  bill  sought 
no  relief  with  respect  to  Drakes  donation;  and  that 
upon  ihe  deed  of  demise,  which  contained  also  a  de~ 
claration  of  the  trusts,  it  was  impossible  to  doubt  that 
the  building  was  erected  expressly  to  be  a  SetftA  Presby- 
terian  church.  The  sole  object  of  the  present  suit  was 
to  preserve  that  character  to  the  chapel.  The  language 
of  Lord  lUdon  in  The  AUomey^General  v.  NevxonAe{c\ 
and  in  Davis  v.  Jenkins  {d)^  shewed  that,  in  order  to 
enforce  trusts  of  this  kind,  a  bill,  and  not  an  information, 
was  the  proper  course,  and  lltat  the  Attorney-General 
was  not  a  necessary  party.  The  objection  that  the 
motion  was  premature  before  answer,  had  never  been 
(bought  of  in  Leslie  v*  Bimie,  which  was  determined 
upon  other  grounds. 


AprU  9S.  The  LotiD  Chancellor,  after  stating  the  proceedings 

of  the  Defendants  for  the  purpose  of  supplying  the 
Vacant  charge,  more  particularly  in  reference  to  the 
election  of  Mr.  Scoit,  and  chsracterising  the  manner 
in  which   that  gentleman  had  conducted  the  religious 

services 

(a)  15  Fet.  85.  (c)  14  Vet.  7. 

(&)  1  Sim.  9  St.  40.  (<f}  3  Vet.  ^  B.  151. 
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services  while  he  officiated  as  minister  of  the  Scotch 
church  at  Woolwici^  os  being  in  various  particulars  a 
wide  departure  from  the  discipline  and  doctrine  of  the 
church  of  Scailandf  proceeded  to  the  following  effect  :-^ 

For  these  reasonSf  I  am  of  opinion  that  the  appre^ 
hensions  of  the  Plaintiffs  are  fully  justified  by  the  Gusts, 
which  stand  wholly  uncontradicted,  no  affidavits  having 
been  filed  against  the  motion. 

What  may  ultimately  turn  out  to  be  the  constitution 
of  this  congregation,  and  its  relation  to  the  presbytery  of 
London^  or  to  the  church  of  Seoiland,  and  what  indeed 
may  be  the  relation  in  which  thai  presbytery  stands  to 
that  most  venerable  establishment,  we  have  in  this  stage 
of  the  cause  no  occasion  to  ask*  Enough  appears  un- 
denied  to  warrant  the  Court  in  holding  that,  as  the  case 
now  stands,  the  alleged  relation  subsists,  and  that  a  part 
of  the  trustees  are  acting,  or  have  been  acting,  and  may 
fairly  be  understood  as  meaning  again  to  act,  in  a  man- 
ner incpnsistent  with  their  trust,  as  regards  the  eccle* 
siastical  concerns  of  the  Woolwich  chapeL 

The  injunction  must,  therefore,  issue  to  prevent  the 
election  of  any  person  to  be  a  minister  of  the  church 
who  is  not  regularly  licensed  as  a  preacher  or  pro- 
baUoner  of  the  established  church  of  Scotland.  But  the 
motion  goes  on  to  ask  two  further  matters ;  first,  that  no 
one  shall  be  suffered  to  preach  or  conduct  public  wor- 
ship, or  in  any  manner  officiate,  who  is  not  so  licensed ; 
and,  secondly,  that  persons  so  licensed  and  otherwise 
duly  authorised,  (which,  as  I  shall  read  thii  part  of 
the  motion,  must  be  taken  to  mean,  authorized  by  the 
London  presbytery  to  supply  the  vacant  charge,)  — that 
such  persons  shall  be  allowed  to  preach  and  conduct 

public  Worship. 

Now 


MlLLIGAN 

9. 
MlTCH£LU 


Mitchell. 
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18SS.  Now  I  do  not  feel  disposed  to  extend  the  injunction 

i,    '  to  either  of  those  matters.   As  to  the  first,  no  remediless 

V.  mischief  is  done  by  allowing  persons,  though  not  duly 

licensed,  to  officiate  occasionally  during  the  short  time 
that  may  elapse  before  the  hearing,  when  the  facts  upon 
both  sides  must  become  known ;  and  as  to  the  second, 
I  shall  pursue  the  course  which  I  hare  always  taken,  of 
not  extending  the  power  which,  in  cases  of  a  peculiar 
nature,  this  Court  has  somedmes  exercised,  of  ordering 
a  thing  to  be  done  under  the  form  of  restraining  parties 
from  preventing  it.  (a) 

There  is  nothing  in  the  present  case  to  call  for  the 
application  of  that  power;  to  apply  it  here»  indeed^ 
would  be  to  extend  it. 

(tf)  Blakemore  ▼.  The  GlamorgmuMre  Cand  NavigaHon,  154.,  inpr^ 
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MANNERS  V.  BRYAN.  Feb.  9.  u. 

SIR  E.  SUGDENaxid  Mr.  Koe  moved  for  the  dis-  The  ei^ht days 

charge  of  an  order  made  by  the  Vice-Chancellor,  fXSwfor 

confirming  a  Master's  report  absolutely,  (a)     The  order  shewing  cause 

91/51  had  directed  the  report  to  stand  confirmed,  unless  ^||,g  ^^^ 

the  Defendant,  havinff  notice  thereof,   should,  within  port,  include 

,  the  day  on 

eight  days  after  such  notice,  shew  cause  to  the  contrary,  which  the 

This  order  nisi  was  served  upon  the  Defendant  on  the  ^^^^}* 

^  served;  and 

14th  of  March  last.     The  21st  of  March  happening  to  the  circuro- 
be  appointed  for  the  General  Fast,  all  the  oflSces  were  Jt^"^^^  ^f^ 
closed  on  that  day.    On  the  22d,  at  eleven  o'clock  in  the  the  eight  days 
morning,  the  Defendant  filed  exceptions  to  the  report ;  to  ^an  office 

and  on  the  same  day  the  Registrar  granted  a  certificate  ^^Y*  ^^  ^^ot 
■  .  1     /»t        r*^i  •  entitle  the 

that  no  exceptions  were  on  the  file.     The  question  was  party  to  shew 

whether,  accordinir  to  the  true  construction  of  the  order,  ^^^^^  ^« 

^  next  day  on 

the  exceptions  were  filed  within  the  eight  days.  which  the 

office  is  open. 

In  support  of  the  motion,  it  was  argued  that  the 
eight  days  specified  in  the  order  nisi  meant  eight  clear 
days,  excluding  the  day  of  service,  and  including  the 
last  of  the  eight,  and  that  such  a  mode  of  computation 
was.supported  by  Lord  Bacaris  orders  (i),  which  directed 
that  no  report  should  be  ratified  "  without  day  first 
given  by  the  space  of  a  seven-night  at  the  least  to  speak 
to  it  in  Court.''  But,  if  that  point  should  be  determined 
otherwise,  then  Bullock  y.  Edington{c)  was  an  authority 
to  shew  that  the  days  referred  to  must  be  ofiice  days ; 
or,  at  least,  that  where  the  last  day  of  the  time  limited 

happened 

(a)  5  Sim.  147.  (c)  1  5tfR.481. 

lb)  Ord.  46.   Beameit  Orders, 
p.  2S. 
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1893.        happened  to  be  a  holiday,  the  party  would  be  admitted 

to  come  on  the  day  following,  as  was  the  case  upon  a 

v.  four-day  rule  at  law. 

Beyam. 

Mr.  Pepyi  and  Mr.  EUison^  contrif  stated  that  the 
practice  in  the  Rcfgistrar's  office,  both  prior  and  8nl>> 
sequent  to  the  case  of  BModc  t.  Edmgtan^  bad  been 
uniformly  the  other  way,  and  that  decision  had  produced 
no  alteration  in  the  practice.  That  case  was  obyiously 
no  authority ;  for  it  was  perfisctly  dear,  that  if  the  days 
on  which  the  office  was  dosed  happened  to  fidl  in  the 
middle  of  the  period,  no  deduction  was  to  be  made  on 
that  account ;  and  on  what  principle  could  a  different 
rule  be  observed,  where  the  holidays  happened  at  the 
end  of  the  prescribed  term  ?  The  Registrar's  certificate 
that  no  cause  was  shewn  on  the  S2d,  was  oonclosive. 


F^.  14.  The  Lord  Chakcbllor  said  that,  after  examining 

the  authorities,  and  considering  the  question,  he  had 
come  to  the  conclusion  that  the  Vice-Chancellor's  order 
ought  to  be  affirmed.  The  circumstance  of  the  81st  of 
March  being  a  holiday,  in  consequence  of  the  General 
Fast,  did  not,  in  his  opinion,  alter  the  case.  The  party 
had  till  twelve  o'clock  at  night  of  the  last  of  the  eight 
days  within  which  to  shew  cause;  and  if^  ai  in  the 
present  instance,  no  cause  were  shewn  before  the. 
opening  of  the  office  the  following  morning,  the  cer- 
tificate then  granted  by  the  Registrar  to  that  effect  was 
strictly  regular. 

This  led  to  the  consideration  of  the  second  point, 
with  respect  to  the  mode  in  which  tlie  eight  days 
were  to  be  computed.  Upon  the  result  of  the  in- 
quiries which  his  Lordship  said  he  had  caused  to  be 
made,  it  appeared  that  a  difference  of  practice  pre- 
vailed 
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▼ailed  between  the  R^strar's  and  the  Six  Clerks'  IBSS. 
Offices.  In  the  latter  it  was  the  rule  to  allow  eight 
dear  and  entire  days,  besides  the  day  of  service,  and 
that  practice  had  been  confirmed  by  Lord  JSMbii  in 
Mooiiam  ▼•  Wasieii{a);  bat  in  the  R^strar's  Office 
the  practice  was  otherwise,  and  the  day  of  service  was 
always  reckoned  as  one  of  the  eight  It  was  not  easy« 
to  trace  the  origin  of  this  distinction,  but  it  was  under- 
stood to  be  well  established.  The  real  meaning,  pro- 
bably, in  this  and  every  instance  where  an  eight-day 
rule  was  given,  was  to  secure  to  the  party  the  benefit  of 
an  entire  week,  or  seven  nights,  the  period  specified  in 
Lord  Bacorfs  order;  and  that  object  was  sufficiently 
attuned  by  construing  the  eight  days  to  be  inclusive  of 
the  day  of  service. 

(a)  1  Mtr.  S43. 
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April  n^lB. 
May  SS. 


KING  V.  TURNER. 


whhoufiS*^'  TN  this  suit,  which  had  been  instituted  by  the  vendors 
"*  for  the  specific  performance  of  a  contract  to  pur- 
chase certain  copyhold  premises,  one  of'  the  objections 
taken  by  the  purchaser  to  the  title  was,  that  the  vendors 
claimed  under  a  devise  of  the  copyhold  by  an  heir 
who  had  never  been  admitted.  The  Vice-Chancellor 
was  of  opinion  that  this  was  a  valid  objection  to  the 
title,  and  against  this  decision  the  Plaintifis  apiiealed. 
The  case  is  reported  in  2  Simons^  5^5. 


mittaoce, 
devise  copy- 
hold estates 
descended 
upon  Mm. 


The  Atiomey^Gena-al  (Sir  W,  Home)  and  Mr.  Parry^ 
for  the  Appellants. 

The  question  is,  whether  an  heir  can  devise  a  copy- 
hold estate  descended  upon  him  without  having  been  ad- 
mitted. This  is  a  purely  legal  question,  which  has  been 
determined  in  the  affirmative  by  the  decision  of  the 
Court  of  King's  Bench  in  the  recent  case  of  Bight  v. 
BanAs.  {a)  It  appears  clearly  from  all  the  authorities 
that  the  heir  became,  to  most  intents  and  purposes, 
tenant  by  copy  immediately  upon  the  death  of  his 
ancestor;  and,  in  particular,  that  he  could  surrender  to 
whose  use  he  pleased  before  admittance,  satisfying  the 
lord  his  fine  due  upon  the  descent.  Co.  Copyholder^ 
5. 4? I.,  Brown*8  case  (i).  Brown  v.  Dj/er(c)f  Doe  v. 
Tofield.  (d)  The  payment  of  the  lord's  fine,  however, 
was  not  a  condition  precedent  to  the  exercise  of  the 
heir's  right  to  surrender  without  admittance.  The  King 

V.  Lord 


(a)  sB.t  Ad.  664. 
{b)  4  Co.  21. 


{c)  1 1  Mod.  75. 
\d)  nEatt,2Ae. 
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V.  Ijord  of  ike  Manor  of  Hendon  {a)\  on  the  contrary,       1 8 38. 

the  cases  shew  that  the  heir  had  an  absolute  right  to        Z-^  ^'  ' 

.         ®  Kino 

surrender  to  the  use  of  his  will,  or  otherwise;  and  as  «. 

the  statute  55  G.  3.  c.  192.  supplies  the  want  of  a  sur-  Turnkb. 
render,  it  follows  that  the  heir  may  now  devise  the  copy- 
hold estates  descended  upon  him  without  either  admit*^ 
tance  or  surrender.  The  Vice-Chancellor's  judgment 
is  founded  upon  an  erroneous  view  taken  by  Sir  Thomas 
Pbimer  in  the  case  of  Wainewright  v.  ElweU  {b)  of  the 
point  determined  in  Smith  v.  Triggs.  {c)  In  Smith  v. 
TriggSi  Jane  Himt  surrendered  a  copyhold  estate  to  the 
use  of  her  will,  and  devised  it  to  her  daughter  and  heir, 
Jane  Day^  who  devised  it  to  the  defendant  Triggs^  and 
died  without  any  admittance  or  surrender.  As  Jane 
Day  never  surrendered  to  the  use  of  her  will,  it  was 
clear  that  the  defendant  could  have  no  legal  title  under 
her  devise,  and  it  was  wholly  unnecessary  to  consider 
what  effect  the  want  of  admittance  had  upon  that  de- 
vise ;  but  the  want  of  admittance  was  an  essential  cir- 
cumstance in  the  decision  of  the  question  whether  Jane 
Day  took  by  descent,  or  by  purchase  under  the  devise 
of  her  mother ;  upon  which  question  the  title  of  the 
lessor  of  the  plaintiff  depended.  The  point  determined 
by  the  Court  was  not,  as  Sir  Tliomas  Plumer  is  repre- 
sented to  have  stated  (<2),  *'  that  an  heir  at  law  cannot, 
before  admittance,  devise  a  copyhold  descended  to 
him,''  but  that  an  unadmitted  heir,  to  whom  his  an- 
cestor  has  devised  copyhold,  takes  by  hb  preferable  and 
complete  title  by  descent,  and  not  by  his  inchoate  and 
uncompleted  title  as  a  purchaser.  The  effect  of  this 
decision  was  to  defeat  the  claim  of  the  lessor  of  the 
plaintiff,  who,  though  he  was  the  heir  at  law  of  Jane 
Day  ex  parte  paternd^  was  not  of  the  blood  of  Jane 

Day's 

{a)  2  T.  R.  485.  (c)  I  5/r.487. 

lb)  1  Mad.  631,  (d)  1  Mad.  632. 

Vol.  I.  H  h 
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Dajfs  mother,  the  first  purchaser.  The  error  in  Sir 
Thomas  Plumet's  judgment^  which  is  the  foundation  of 
the  decision  in  the  Court*  below,  being  expUuued,  Smitk 
V.  Triggs^  as  well  as  all  the  other  authorities,  is  con«- 
sistent  with  the  decision  of  the  Court  of  King's  Bench 
in  Righi  v.  Bants. 

Sir  E.  Sugden  and  Mr.  Jacobs  contra. 

The  opinion  of  the  present  Vice-Chancellor  was  not 
enUrely  founded,  as  is  supposed,  upon  the  decision  of 
Sir  Thomas  Plumer  in  Wainemright  v.  Etwellf  but  was 
formed  upon  much  consideration,  and  after  the  point 
had  been  argued  before  him  upon  two  distinct  occasions. 
Upon  the  second  argument  his  Honor  stated  that  he 
had  often  thought  of  the  point;  that  he  relied  especially 
upon  the  second  section  of  the  SS  G.  S.  c,  192.,  which 
did  not  apply  to  fines  payable  on  the  admission  of  the 
surrenderor,  but  to  fines  payable  on  the  admission  of  the 
surrenderee  only ;  and  that  he  saw  no  reason  to  change 
the  opinion  which  he  had  originally  given.  That  de- 
cision is  in  concurrence  with  prior  authorities,  and, 
unless  the  rights  of  the  parties  are  to  be  absolutely  con- 
cluded by  a  subsequent  decision  of  the  Court  of  King's 
Bench,  no  sufficient  ground  can  be  shewn  for  disturbing 
it.  The  true  principle  upon  which  the  55  G*  S.  c.  192. 
is  to  be  construed  is  this,  that  it  supplies  the  formal 
surrender,  and  nothing  beyond  the  formal  surrender. 
Thus,  where  a  finie  covert  devised  copyhold  subse- 
quently to  the  act  without  a  surrender  to  the  use  of  her 
will,  or  a  separate  examination,  which  were  both  re- 
quired by  the  custom  of  the  manor,  it  was  held  that 
though  the  act  supplied  the  surrender,  it  did  not  dis- 
pense with  the  separate  examination ;  Doe  v.  Bartle.  {a) 

Applying 


to)  5  ^*  4*  ^^d.  492. 
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Applying  that  principle  to  the  present  case,  the  act  1833. 
supplies  the  surrender,  but  it  does  not  supply  both 
admittance  and  surrender;  it  does  not  dispense  with 
the  act  of  substance  by  means  of  which  the  heir  is 
placed  in  a  situation  to  avail  himself  of  the  provision 
which  dispenses  with  the  act  of  form.  .The  heir  could 
not  be  sworn  on  the  homage,  or  maintain  a  plaint  in 
the  nature  of  an  assize  in  the  lord's  court  before  ad- 
mission, because  till  then,  in  the  language  of  Lord 
Coke^  he  is  not  tenant,  "  no  furthermore  than  the  lord 
pleaseth  to  allow  him  for  his  tenant"  BrowrCs  case  (a) 
is  cited  as  an  authority  to  shew  that  the  heir  might  sur- 
render to  the  use  of  another  before  admittance.  But 
upon  what  condition  might  he  so  surrender  ?  Upon  the 
same  condition  to  which  every  other  copyholder  was 
subject,  namely,  that  the  lord  was  not  prejudiced  of  bis 
fine  due  to  him  by  the  custom  of  the  manor  upon  the 
descent.  The  heir  had  no  absolute  right  to  surrender 
before  admittance,  nor  had  he  any  higher  right  in  this 
respect  than  any  other  copyholder.  Now  admission  is 
the  act  of  substance  which  enables  the  lord  to  obtain 
his  fine  due  upon  the  descent  of  a  copyhold;  and  it  is 
impossible  to  contend  that  this  act,  in  addition  to  the 
formal  act  of  surrender,  is  supplied  by  the  statute.  In 
The  King  v.  The  Breooeri  Company  (i)  the  Court  granted 
a  mandamus  to  compel  the  lord  to  admit  a  copyholder 
claiming  by  descent,  and  assigned,  among  other  reasons 
which  entitled  the  heir  at  law  to  the  writ,  that  he  might 
wish  to  surrender  to  the  use  of  his  will.  The  necessary 
inference  from  tlie  decision  of  the  Court  of  King's 
Bench  in  this  case  is,  that  the  heir  could  not  devise  his 
copyhold  without  admission,  and  that  the  law  with  respect 
to  this  point  was  uniform  at  the  period  of  this  decision, 
on  both  sides  of  Westminster  Hall. 

The 

(a)  4  Co.  M.  b.  {b)  S  B.  ^  Crea.  17S. 
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1S3S.  The  Attomef^General,  in  reply. 


Mai^  38.  The  Lord  Chancellor. 

There  is  some  difficulty  in  discovering  how  a  question 
could  ever  have  been  raised  upon  this  point,  considering 
that  the  principles  are  clear,  and  the  course  of  decisions, 
as  well  as  the  dicta,  have  been  uniform  regarding  those 
principles.  As  against  all  the  world,  but  the  Lord,  the 
copyhold  heir  has  a  good  title  without  admittance;  and 
upon  this  ground  the  Court  of  King's  Bench  used,  until 
very  lately,  to  go  so  far  as  to  refuse  a  mandamus  to 
admit  him,  considering  it  to  be  unnecessary :  The  King  v. 
BenneiL  (a)  That  the  heir  before  admittance  can  sur- 
render to  a  purchaser  so  as  he  does  not  thereby  prejudice 
the  Lord  of  his  fine,  and  that  he  is  tenant  by  copy  of 
court  roll,  his  ancestor's  copy  belonging  to  him,  is 
incontestable.  It  is,  in  fact,  the  third  resolution  in 
Brawn*8  case,  {b)  The  distinction  between  heir  and 
purchaser  is  plain ;  and  it  is  recognized  in  all  the  cases ; 
the  law  casting  the  possession  of  the  ancestor  upon 
the  heir,  while  the  purchaser  before  admittance  has 
nothing.  Thus  in  Wilson  v.  WedieU{c\  it  is  said  to 
have  been  adjudged  in  Alderman  Dixie^s  case  **  that 
the  heir  may  surrender  before  admittance;  and  well, 
because  in  by  course  of  law ;  for  the  custom  which  makes 
him  heir  to  the  estate  casts  the  possession  upon  him 
from  his  ancestor."  But  in  Doe  y.  Tqfield{d),  a  case 
twice  argued,  and  in  which  all  the  bearings  of  the 
Subject  were  thoroughly  considered  and  fully  gone  into 
by  the  Court,  that  distinction  is  throughout  taken;  it  is 
reasoned  upon,  made  the  ground  of  decision,  and  used 

as 

*<fl)  2  T.  R.  197.  (?)  Velv.  144. 

(b)  4  Co.  92.  b,  (d)  UE  it,  24& 
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as  the  means  of  reconciling  cases  apparently  in  conflict*  1833. 
Thus  their  Lordships  say,  **  Colchin  v.  Colchin  {a\  was 
the  case  of  an  heir  who  surrendered  before  admittance^ 
not  of  a  surrenderee ;  and  all  the  authorities  agree  that 
uxi  heir  is  in  before  admittance  and  may  surrender." 
Doe  V.  Tqfield  itself  was  the  case  of  a  surrenderee  having 
surrendered  out  of  court  to  the  use  of  his  will ;  and  the 
surrender  was  held  void  on  tlie  express  ground  that  Ahe 
ease  of  the  surrenderee  differs  from  that  of  the  he'u*. 

There  is,  therefore,  no  reason  whatever  for  holding 
that  any  law  was  laid  down  for  the  first  time,  or  any 
new  view  taken  of  legal  principles,  in  Hight  v.  Banks,  (b) 
That  case  was  determined,  after  much  consideration,  by 
the.  Court  of  King's  Bench  during  the-  interval  between 
the  decision  of  the  present  question  below  and  the 
argument  upon  the  appeal.  That  consideration  was 
the  more  careful  on  account  of  certain  dicta  both  in  this 
Court  and  the  courts  of  law,  which,  when  *  carefully 
examined,  will  be  found  not  at  all  to  affect  the  principles 
upon  which  the  point  seems  clearly  to  be  settled,  but 
which  appear  to  have  raised  the  doubt  that  has  given 
rise  to  the  present  question.  Smith  v.  Triggs(c)  is 
the  case  to  which  this  doubt  may  be  mainly  traced. 
But  there  is  in  that  case  nothing  like  a  decision  upon 
the  question.  The  Court  there  said,  **  that  the  Defend- 
ant had  no  title  in  him  for  want  of  an  admittance  of  the 
devisor,  and  also  for  want  of  a  surrender  to  the  use  of 
her  will."  But  the  latter  defect  was  quite  sufficient  be- 
fore the  late  statute ;  and,  whether  Jane  Day  were  ad« 
mitted  or  not,  was  quite  immaterial ;  and,  whether  admit- 
tance was  necessary  or  not,  was  equally  immaterial,  if  she 
had  never  surrendered  to  the  use  of  her  will.  I  think  we 
may  easily  understand  how  the  few  words  **  for  want  of 

an 

(a)  Cra.  Eik.662.  (*)  3  JS,  Jjr  Ad.66A.  (r)  1  5/r.487, 
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18S3.  an  admittance/'  on  which  the  doubt  rests,  found  thefr 
way  into  the  resolution.  The  deyisor  was  both  densee 
and  heir  at  law  of  her  mother;  and,  indeed,  the  question 
in  the  cause,  and  the  only  one  determined,  waa^  whether 
she  took  by  purchase  or  descent :  and  before  disposing 
of  that  question,  and  therefore  before  ascertaining  the 
character  in  which  she  took,  the  observation  occurs 
respecting  her  not  having  been  admitted,  which  would 
have  been  material  had  she  been  a  devisee  merely;  for 
then  it  is  allowed  on  all  hands  that  she  could  have 
passed  no  estate  by  her  will  before  admittance.  All, 
therefore,  that  the  Court  meant  may  have  been  that^ 
qu&amqtie  vi&  dat&f  whether  she  was  in  of  her  higher 
or  of  her  inferior  title,  the  devise  by  her  was  ineffectual ; 
if  of  her  higher,  because  there  was  no  surrender;  if 
of  her  lower,  because  there  was  neither  admittance 
nor  surrender.  Then  it  is  to  be  considered,  that  this 
part  of  the  resolution,  if,  indeed,  it  is  to  be  regarded  as 
part  of  the  resolution,  is  wholly  immaterial  to  the 
question,  both  because  the  want  of  surrender  makes  the 
want  of  admittance  of  no  consequence  whatever,  and 
because  the  lessor  of  the  Plaintiff  is  defeated  by  the  failure 
of  his  own  title,  after  it  is  allowed  that  the  Defendant's 
is  good  for  nothing.  In  truth  the  whole  question  turns 
upon  the  Plaintiff's  title;  and  he,  being  heir  ^jr /lor/^ 
patern&f  was  held  to  have  no  right  to  succeed  to  Jane 
Day  (the  devisor)  if  she  took  as  heir  to  her  mother,  die 
first  purchaser.  And  accordingly,  in  another  report  of 
the  case  (a),  the  point  of  the  two  wills  is  alone  mentioned, 
and  no  allusion  whatever  is  made  to  the  observation 
upon  admittance  so  much  commented  on« 

That  observation,  however,  was  made  the  ground  of 
another,  as  little  essential  to  the  decision  of  the  question 

before 

(d)  8  Mod,  23. 
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before  the  Court,  in  Wainewrighi  ▼•  ElweU.  (a)  Tliat  18dS. 
was  tbe  case  of  a  devise  bj  the  deyisee  of  a  copyhold, 
and  not  by  the  heir;  and  it  was  decided  most  correctly, 
according  to  all  the  principles  and  all  the  authorities. 
But  the  dictum^  proceeding  upon  the  dictum  in  Smith  v. 
TriggSf  was  wholly  beside  the  question ;  and  it  must  be 
observed,  that  the  reference  to  Smith  v.  TriggSf  in  1  Mad* 
p.  636.,  is  not  accurate^  any  more  than  the  reference  to 
the  case  then  before  the  Court  in  the  same  passage,  the 
expression  **  the  will  in  favour  of  Eliz.  ElweU**  having 
no  intelligible  meaning, — so  that  there  may  be  some 
error  in  the  report ;  and  this  may  possibly  be  classed 
among  those  obiter  dicta  of  which  Lord  C  J.  Willes 
says,  in  Ellis  v.  Smith  (6),  that  he  had  frequently  found 
them  to  be  ntmquam  dicta. 

The  only  other  dictum  (for  it  is  no  more)  which  could 
raise  this  doubt  is  that  in  The  King  v.  Brewer^  Com" 
pany{c\  and  to  which  I  observe  no  reference  is  made  by 
the  Court  of  King's  Bench  in  deciding  Bight  v.  Bahks^ 
although,  unquestionably,  it  is  just  as  strong  as  any  of  the 
observations  in  the  Court  of  Chancery  to  which  the  judg- 
ment of  the  King's  Bench  refers.  The  practice  of  refus- 
ing a  mandamus  to  admit  the  heir-at-law,  which  the  Court 
had  always  acted  upon,  and  distinctly  recognised  in  The 
King  V.  Bennett^  was  here  departed  from,  and  appa- 
rently on  good  grounds ;  and  the  next  case.  The  King 
V.  Bonsall  (d),  shews  that  the  Court  considered  itself  to 
have  thus  over-ruled  The  King  v.  Bennett.  But,  in 
over-ruling  that  case,  the  ground  on  which  it  rested  is 
left  unshaken,  viz.  that  the  heir  before  admittance  has 
a  good  title  against  all  but  the  lord,*— indeed,  that  is 
quite  uncontested ;  and  the  Court  goes  upon  this  other 

view, 

{a)  1  Mad.  652.  (c)  5  5. 4*  Crest,  1 72. 

(^)  1  Fes,  jun.l  3.  (d)  3  B.J^  Creu.  1 73. 
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1833.  view,  which  seems  also  perfectly  sound,  that  the  heir 
may  wish  to  be  a  complete  copyholder,  which,  till  ad* 
mittance,  he  is  not ;  and  in  giving  examples  of  those 
things  which  he  may  wish  to  be  enabled  to  do,  sach  as 
being  put  on  the  homage,  and  named  for  manor  offices, 
the  Court,  or  the  reporter,  inadvertently  adds,  **  to  sur^ 
render  to  the  use  of  his  will,"  which,  by  all  the  cases, 
he  plainly  could  do,  whether  admitted  or  not. 

From  those  dicta^  more  or  less  irrelevant  to  the 
subject  of  the  particular  decisions,  some  question  had 
arisen,  and  that  is  now  set  at  rest  by  the  discussion, 
which  the  matter  underwent  in  Right  v.  Banks.  I  am. 
not  of  opinion  that  the  decision  below  in  this  case  could 
have  been  sustained,  even  if  Right  v.  Banks  bad  not 
since  occurred.  It  rests  only  upon  the  dicta  to  which  I 
have  adverted ;  and  although  the  strongest,  because  the 
one  least  gratuitous,  and  most  bearing  upon  the  matter 
in  hand,  is  also  the  most  recent,-— I  mean  the  reason 
given  (if,  indeed,  it  was  given)  for  the  mandamus  against 
the  Brewers*  Compant/f  —  yet  that  case  seems  also  to 
have  been  much  less  considered  than  the  others. 

The  decision  of  the  Vice-Chancellor,  therefore,  so 
far  as  it  impeaches  the  validity  of  the  devise  by  tlie 
copyhold  heir,  must  be  over-ruled. 
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BAINES  V.  OTTEY.  ^iHt 

June  7,  14. 

QARAH  JOHNSON,  by  her  will,  dated  the  30th  day  A  testatrix 
of  October  1793,  gave,  devised,  and  bequeathed  all  SnofS  *" 
and  every  her  messuages,  lands,  tenements,  and  heredita-  estate  to  tnis- 

4,     ,  ...  ,.  .  tees  in  trust 

ments,  of  what  nature,  kind,  or  quality  soever,  situate  for  Jif.  x,  for 

in  Speldhttrsim   or  elsewhere  in   the  county  of  Keiitf  J»fe,withre- 
^  ,  ^  '  mainder  as 

together  with  the  sum  of  5000/.,  and  all  her  furniture  she  should 
in  the  house  there,  then  inhabited  by  Mrs.  Byng,  and  also  fn  ^fouit^f 
all  her  furniture  in  the  house  then  inhabited  by  Lady  appointment, 
Monsofij  and  which  last-mentioned  house  she  had  then  convey  the 
already  given  to,  or  to  the  use  of,  her  niece  Dame  Mary  real  estate  to 
Knightley,  and  also  all  her  diamonds,  jewels,  trinkets,  or  persons  as 

and   watches,   other   than    such   as  were    thereinafter  J"^<>uJ«l  he  the 

heir  at  law  of 
bequeathed,  and   one  third   part  of  her  plate,  linen,  ilf. /T.,  and  to 

and    china,    and    the    pictures   of   her    late    brother  JJ^j^n'^^he"^^ 
the  Bishop  of  Worcester  and  Lord  Mansfield^  and  any  sonal  estate  to 
other  of  her  pictures  which  her  said  niece  the  said  Dame  guch°perSon 
Mary  Knightley  should    choose   to  have,    to   George  ^^  persons  as 
Knightf  George  Brooks,  and  their  heirs,  executors,  ad-  personal  re- 
ministrators,  and  assigns,  upon  trust  to  hold  to  them  Pj;esMitative 
the  said  George  Knight  and  George  Brooks,  their  heirs,  M.  K,  ap- 
executors,  administrators,  and  assigns,   to  such   uses,  a^^torihe 
intents,  or  purposes,  as  her  niece  the  said  Dame  Mary  personal 
Knightley  showlA,  by  any  deed  or  by  her  last  will  and  next  of  kin 

testament   duly  executed,    notwithstanding    her    then  ^"^  ^^^  ^^^ 

r  J.  •  1   executors, 

present  or  any  future  coverture,  direct  or  appomt ;  and  were  held  to 

until  such  direction  or  appointment  should  be  made,  ^entitled to 
upon  trust  to  permit  and  suffer  the  same  to  be  enjoyed,  pointed  part 
or  the  rents  and  profits  thereof  to  be  received,  by  the  ^onaTcsUtc. 
said  Mary  Knightley  and  her  assigns  for  her  own  sole 
and  separate  use  and  benefit  absolutely,  independent  of 

the 
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18S2.  the  control,  debts,  engagementSf  or  interference  of  her 
then  present  or  any  future  husband;  and,  in  default  of 
such  direction  or  appointment,  she  ordered  and  directed 
that  the  said  George  Knighi  and  George  Brooks^  and 
the  survivor  of  them,  and  the  heirs,  executors,  and 
administrators  of  such  survivor  should,  immediately 
after  the  decease  of  the  said  Mary  Knightley^  convey 
and  assign  the  whole  of  her  said  real  estates,  or  such 
part  thereof  respecting  which  no  sudi  direction  or  ap- 
pointment should  have  been  made^  to  such  person  or 
persons  as  would  be  the  heir  at  law  of  the  real  estates 
of  the  said  Mary  Knightley^  and  transfer  and  assign  the 
whole  of  the  said  5000/.,  and  other  the  personal  estate 
so  bequeathed  to  them  in  trust  as  aforesaid,  or  such 
part  thereof  respecting  which  no  such  direction  or 
appointment  should  have  been  made,  to  or  amongst  such 
person  or  persons  as  would  be  the  personal  represent* 
ative  of  the  said  Mary  Knightley. 

The  testatrix  died  in  the  year  1795,  without  having 
altered  or  revoked  her  will.  The  sum  of  5000/., 
mentioned  in  the  will,  was  invested  in  the  purchase  of 
5305/.  4  per  cent,  afterwards  converted  into  S^  per 
cent.,  Bank  annuities ;  and  the  dividends  were  received 
by  Lady  Knighiley  during  her  life. 

Lady  Knightley  died  in  September  18S0,  having  made 
a  will,  whereby  she  gave  several  pecuniary  legacies; 
and,  as  to  all  the  rest  and  residue  of  her  goods,  chattels, 
rights,  credits,  monies,  securities  for  money,  personal 
estate  and  efiects  whatsoever  and  wheresoever,  she  gave 
and  bequeatlied  one  moiety,  or  half  part  thereof  to  her 
nephew  James  Johnson  Baines  of  Bunoell  /  and  she 
gave  and  bequeathed  the  other  moiety  thereof  to  and 
amongst  all  and  every  the  children  of  her  late  nephew 
James  Johnson  Baines  ofCainham^  to  be  equally  divided 

among 
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among  them  share  and  share  alike.  The  testatrix  ap« 
pointed  the  Defendants,  Philip  Ottey  and  Charles 
Warren^  executors  thereof,  by  whom  her  will  was  duly 
proved. 

Lady  Knightley  did  not,  in  her  will,  notice  the  SSOSL 
3^  per  cent  Bank  annuities,  nor  the  power  of  appoint- 
ment given  to  her  by  the  will  of  Sarah  Johnson ;  but  by 
a  deed,  dated  tlie  1st  oi  February  1811,  she  had,  by 
virtue  of  the  power- vested  in  her  by  the  will  of  Sarah 
Johnson^  charged  the  sum  of  53052.  stock  with  the  pay-' 
ment  of  873Z.  Is.  Sd.  and  lawful  interest  thereon  to 
George  Brooks^  and  such  sum  with  interest  remained 
unpaid  at  her  death. 

The  present  bill  was  filed  by^tfae  next  of  kin  of  Lady 
Knightley  against  the  executors  of  her  will,  and  against 
the  trustees  in  whose  names  the  sum  of  stock  was  dien 
standing ;  and  the  bill  prayed  that  it  might  be  declared 
that  the  sum  of  stock,  subject  to  the  appointment  in 
favour  of  George  Brooksj  might  be  declared  to  belong  to 
the  Plaintifis. 

The  Defendants,  the  executors,  submitted  by  their 
answer  that  the  sum  of  5305/.  stock  was  disposed  of  by 
the  will  of  hady  Knightley  as  part  of  her  general  personal 
estate;  and  that,  if  not  disposed  of,  such  sum  belonged 
to  them  under  tlie  will  o(  Sarah  Johnson^  as  the  personal 
representatives  of  Lady  Knightley. 

Mr.  Bickersieth  and  Mr.  Hayter^  for  the  Plaintiffs, 
cited  and  commented  upon  the  following  cases ;  Bridge 
V.  Abbott  {a)y   Long  v.  BlackaU{b\  Jennings  v.  GaUi- 

more 


{a)  5  Bro,  C  C.  924. 


(6)  3  Ve$,  480. 


468 


CASES  IN  CHANCERY. 


1832. 


fnore{a\  Evans  v.  Charles  {b\  Sanders  v.  Franks  {c)^ 
Price  V.  Strange  (d)  Wellman  v.  Bamring  (e\  Saberion  v. 
Skeels.  [g)  The  circumstances»  which  distinguished  this 
case  from  others  in  which  questions  had  arisen  between 
executors  and  next  of  kin,  were,  first,  the  expressed  in- 
tention of  the  testatrix  Sarah  Johnson  that  the  real 
estate  should  be  conveyed,  in  de&ult  of  appointment,  to 
the  heir  at  law  of  Lady  Knightley  s  and,  secondly,  the 
direction  to  transfer  the  stock  and  other  personal  estate 
to  or  amongst  such  person  or  persons  as  would  be  the 
personal  representatives  of  Lady  Knightley.  The  in- 
ference, from  the  clear  direction  as  to  the  real  estate, 
was,  that  she  meant  the  personal  estate  to  go  in  like 
manner,  in  default  of  appointment,  to  those  who  would 
be  entitled  to  it,  if  it  were  undisposed  of,  namely,  to  her 
next  of  kin ;  and  the  words,  '*  to  or  amongst,"  which 
give  a  tenancy  in  common,  and  are  not  properly  ap- 
plicable to  executors  or  administrators,  indicated  the 
sense  in  which  she  used  the  expression  *'  personal  re- 
presentatives.'' If,  however,  the  words  *'  personal  re- 
presentatives "  were  to  be  taken  to  mean  executors,  the 
executors  would,  in  that  case,  take  as  trustees  for  the 
next  of  kin,  for  they  could  not  claim  beneficially,  Ripley 
v.  Waterworth  {h\  and  the  stock  in  question  was  undis- 
posed of  by  the  will  of  Lady  KnightUy. 


Mr.  Pemberton  and  Mr.  J.  Parker^  for  the  executors 
of  Lady  Knightlei/j  insisted^  that  the  words  ^^  personal 
representatives"  roust.be  understood  in  the  ordinary 
sense  of  executors  and  administrators,  unless  controlled 
by  the  context  of  the  will,  and  there  was  nothing  in  the 
will  to  control  the  ordinary  meaning  of  those  words. 

Hiul 

(fl)  3  Vei,  146.  (e)  1  iSiwi.  ^  Stu,  24. 

(/;»)  1  Ami,  128.  (g)  1  Ruts,  4-  M,  587. 

(c)  2  Mad.  147.  (//)  7  Vet.  458. 
{(i)  6  Mad.  139. 
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•Had  {he  stock  been  given  to  the  "  heir  *^  of  Lady 
Knigktlei/f  and  that  expression  had  been  uncontrolled  by 
the  context,  her  heir  at  law  would  have  been  as  much 
entitled  to  it^  as  to  the  real  estate  which  was  expressly 
directed  to  be  conveyed  to  him  in  default  of  appoint- 
ment Maunsejf  v.  Blamire  (a),  where  a  testatrix  gave  a 
pecuniary  legacy  to  her  heir^  was  an  authority  to  that 
effect.  Here,  the  character  of  the  person  to  whom  the 
personal  property  was  to  go  in  default  of  appointment, 
was  not  less  clearly  defined  than  that  of  the  person  to 
whom  the  real  estate  was  directed  to  be  conveyed,  and 
there  was  no  repugnance,  as  in  the  case  of  Mounsey  v. 
Blamire^  between  the  character  in  which  each  was  to 
take,  and  the  nature  of  the  property  respectively 
given  over. 
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Mr.  Teed  for  the  trustees. 


Mr.  Bickersleth  in  reply. 


Tie  Masteb  of  the  Rolls. 

The  case  of  Saberion  v.  Skeels  was  decided  upon  the 
ground  that  the  words  **  personal  representatives  ""  were 
to  be  considered  as  words  of  limitation,  and  synonymous 
with  executors  and  administrators,  and  that  the  wife  took, 
therefore,  an  absolute  interest.  In  this  case  I  am  of 
opinion,  that,  by  the  words  *'  personal  representatives,'' 
the  testatrix  intended  the  next  of  kin  of  Lady  KnightUy. 
With  respect  to  the  real  estate  devised  in  the  same 
clause,  she  has  expressed  her  intention  that  the  person 
should  take,  who  would  have  succeeded  to  it,  if  it  had 
been  real  estate  of  Lady  Knightley^  and  not  disposed  of 

by 

(«)  4  Rust.  384. 


June  14. 
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by  her,  and  it  is  to  be  inferred  that  she  had  a  like 
intention  with  respect  to  the  personal  estate :  the  next 
of  kin  of  Lady  Knightley  are»  therefore,  entitled  to  it. 
It  has  been  properly  observed,  that  the  words  ^*  to  or 
amongst  such  person  or  persons  as  would  be  the  personal 
representatives  of  Lady  Knigklley"  are  not  applicable  to 
executors  or  administrators. 


Rolls. 

18.75. 
March  18. 

L.C. 

1834. 

April  23. 

May  8. 

A  testator 
gave  a  legacy 
of  2000/.  to 
S.  B.f  and  in 
case  S,  B. 
should  die  in 
bis  lifetime  he 
directed  that 
the  leeacy 
should  go  and 
be  paid  to  her 
executors  or 
administra- 
tors.   S.  B. 
died  in  the 
lifetime  of 
the  testator, 
having  made 
a  will,  by 
which  she 
appointed  R, 
P.  her  resi- 
duary legatee: 
Held,  upon 
appeal,  that, 
at  the  death 
of  the  tes- 
tator, S.  B.*s 
next  of  kin 
were  entitled 
to  the  be- 
neficial interest 


/4:^,,JSr^  p.  ^^jcA.*^^^  J^ 


/? 


r/ 


PALIN  V.  HILLS. 

JOHN  MILWARD,  by  his  will,  dated  the  6th  of 
March  1830,  after  giving  several  legacies,  among 
which  was  a  legacy  of  2000/.  to  Sarah  Brawny  proceeded 
in  the  followinc;  words :  —  *^  And  in  case  of  the  death 
of  any  or  either  of  the  legatees  hereinbefore  named  in 
my  lifetime,  I  direct  that  the  legacy  given  to  die  legatee 
so  dying  in  my  lifetime  shall  go  and  be  paid  to  his  or 
her  executors  or  administrators." 

Sarah  Bromi  died  on  the  SOth  of  My  1850,  in  the 
lifetime  of  the  testator,  having  made  a  will  dated  tlie 
19th  of  April  in  that  year,  which,  after  giving  a  number 
of  legacies  and  annuities,  she  condnued  in  the  following 
words :  —  **  To  Mr.  Edwin  Hillsj  surgeon,  and  Mr. 
William  BurrowSt  surgeon,  executors  of  this  will,  I  give 
lOOZ.  for  their  trouble  in  executing  this,  after  my  debts, 
funeral  expenses,  and  my  legacies  are  paid.  I  give  the 
rest  and  residue  to  my  niece  Rebecca  Sarah  Palin.*'  The 
will  was  proved  by  the  executors  therein  named. 


The 


in  the  legacy  of  2000/.,  and  not  S,  B,'t  residuary  legatee. 
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The  testator,  John  Milward^  died  on  the  29th  of  Sep-  18SS. 
iember  1880;  his  executors  proved  his  will,  and  trans- 
ferred a  su£Scient  sum  of  stock  to  answer  the  legacy  of 
2000/.  to  the  Defendants,  HiU$  and  Bwrram^  the  ex- 
ecutors of  Sarah  Brawn.  The  bill  was  filed  by  the 
residuary  legatee  under  the  will  of  Sarah  Brown  against 
HiUs  and  Burrows  ;  and  the  next  of  kin  of.  Sarah  Brown 
having  been  ascertained  under  a  reference  directed  by 
the  original  decree  in  the  cause,  the  questions  made  at 
the  hearing  for  further  directions  were,  first,  whether 
the  executors  of  Sarah  Brawn  were  entitled  beneficially 
to  the  legacy  of  2000/.;  and,  secondly,  whether,  sup- 
posing them  to  hold  it  in  their  capacity  of  executors, 
they  held  in  trust  for  the  Plaintiff,  or  for  the  next  of 
kin  of  Sarah  Brawn. 

Mr.  Bickerstelh  and  Mr.  Jacob  for  the  Plaintiff,  the 
residuary  legatee. 

It  is  settled  that  a  testator  may,  if  he  think  fit,  pre- 
vent a  l^acy  from  lapsing;  but,  in  order  to  effect  this 
object,  he  must  declare  either  expressly,  or  in  terms 
from  which  his  intention  can  be  with  suflScient  clearness 
collected,  what  person  or  persons  he  intends  to  substitute 
for  the  legatee  dying  in  his  lifetime,  Sibley  v.  Cook  (a) ; 
and  difiiculties  not  unfrequently  arise  in  cases  of  this 
nature  in  consequence  of  the  expressions  used  by 
testators  for  the  purpose  of  declaring  that  intention. 
In  Bridge  v.  Abbo^  (i),  the  person  substituted  was  the 
legal  representative  of  the  legatee  dying  in  the  lifetime 
of  the  testator,  and  the  expression  *<  legal  representa- 
tive "  was  there  held  to  be  the  person  who  would  have 
been  the  next  of  kin  of  the  legatee  at  the  death  of  the 
testator,  if  the  legatee  had  at  that  time  died  intestate. 

In 

(a)  3  AiA.  572.  (A)  3  Bro.  C.  C,  225. 
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1833. 


In  Evans  v.  Charles  {a\  a  widow  left  a  fund  to  pay  the 
debts  of  her  deceased  husband's  creditors,  or  *'  their 
personal  representatives,"  and  the  administratrix  of  a  de» 
ceased  creditor  was  held  to  be  beneficially  entided,  and 
not  the  residuary  legatee,  or  next  of  kin  of  the  creditor, 
but  this  appears  to  be  an  extremely  questionable  decision* 
In  Long  V.  BlackalHb\  the  words  •*  personal  represent- 
atives" were  held  to  be  the  next  of  kin  according  to  the 
statute  of  distributions,  but  that  case  was  decided  upon 
its  special  circumstances.  In  Price  v.  Strange  {c\  where 
the  question  arose  upon  a  direction  to  divide  money 
equally  among  such  of  the  testator's  children  as  should 
be  living  at  the  death  of  his  wife,  and  the  l^al  repre- 
sentatives of  such  of  them  as  should  be  then  dead,  it  was 
held,  that  the  term  "  legal  representatives "  must  be 
taken  to  mean  executors  and  administrators  in  the  ordi- 
nary sense,  and  not  as  substitutes  intended  to  take  a 
beneficial  interest  in  the  event  of  the  decease  of  any  of 
the  children.  So,  in  Collier  v.  Squire  {d\  where  a  sum 
of  stock  was  limited  by  a  marriage  setdement  to  the  wife 
for  life,  and  after  her  decease  to  her  husband,  but,  if  he 
died  in  the  lifetime  of  his  wife,  then  to  such  persons  as 
he  should  appoint,  and  in  default  of  appointment,  to  his 
executors  and  administrators ;  and  the  husband  died 
without  making  any  appointment,  but  leaving  a  will,  by 
which  he  appointed  his  wife  his  sole  executrix,  it  was 
decided  that  the  wife  was  nqt  beneficially  entitled  to  the 
stock,  but  that  it  was  to  be  administered  by  her  as  part 
of  his  general  personal  estate.  It  is  contrary  !o  all 
reason  or  probability,  that  the  testator  should  have  in- 
tended the  legacy  to  go  to  any  person  beneficially,  who 
might  happen  to  be  the  executor  or  administrator  of  the 
legatee*  &nd  the  same  character  of  uncertainty  applies  to 

the 


(a)  1  Ami,  128. 
{h)  5  F«.486. 


(<?)  6  Mad.  159. 
(</)  3  Rust,  467. 


CASES  IN  CHANCERY.  47S 

the  next  of  kin  of  the  legatee*  The  residaaiy  legatee  is  ISS5. 
the  person  marked  out  as  the  object  of  Sarah  Brown*B 
bounty;  and  as  the  estate  of  Sarah  Brcmiy  inde- 
pendently of  the  sum  of  SOOO/.,  is  more  than  sufficient 
to  pay  all  her  debts  and  legacies,  the  Plaintiff  is  entitled 
to  the  legacy  in  question. 

Mr.  J.  lUissdiy  for  the  next  of  kin. 

All  the  cases,  except  Evans  v.  Charles  (a),  which  has 
never  been  approved  of,  are  against  the  claim  of  the 
executors  to  take  beneficially;  the  question,  therefore, 
lies  only  between  the  next  of  kin  and  the  residuary 
legatee  of  Sarah  Brawn*  Bridge  v.  Abbot  {b)  is  an  ex- 
press authority  in  favour  of  the  next  of  kin,  the  only 
difference  between  that  case  and  the  present  being,  that 
there  the  words  were  ^  le^al  representatives;"  and  Price 
y.  Strange  {c)  decides,  that  these  words  are  equivalent  to 
executors  and  administrators.  In  Baines  v.  Ottey  {d)f  a 
case  recently  before  the  Court,  a  sum  of  stock  was  given 
in  de&ult  of  appointment  to  the  personal  representatives 
of  the  donee  of  the  power,  and  it  was  held  that  the  next 
of  kin  were  entitled. 

Mr.  Pembertan  and  Mr.  Flaiher^  for  the  executors. 

Evans  v.  Charles  was  decided  subsequently  to  Bridge 
V.  Abbot  after  much  consideration,  and  has  never  been 
over-ruled.  Price  v.  Strange  has  no  application  to  the 
present  case,  for  there  was  no  doubt  there  as  to  the  per- 
sons meant  to  be  substituted  by  the  testator,  and  the 
only  question  was,  whether  the  words  **  legal  repre- 
sentatives "  were  to  be  construed  as  words  of  substitution 
or  limitation.   There  is  no  great  weight  in  the  argument 

founded 

(«)  1  Ami.  128.  (c)  6  Mmd.  159. 

Ih)  3  Bro.  C.  C.  8t5.  (<0  P-  ^^'  <«P^- 
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]  833.  founded  on  the  improbability  of  a  testator's  intendon  to 
make  so  uncertain  a  person  as  an  executor  or  adminis* 
trator  the  object  of  his  bounty ;  for,  capricious  as  such  a 
disposition  of  property  may  appear,  cases  have  occurred 
in  which  such  an  intention  has  been  declared  in  words 
toostrongtoadmitof  any  question.  Sanders  y.  Franb{a) 
is  a  case  of  this  sort,  where  the  Court  held,  that  a  lease- 
hold estate  was,  in  default  of  appointment  by  the  testa- 
tor^s  wife,  given  beneficially  to  her  executors  or  admi- 
nistrators ;  and  the  wife  having  made  a  will,  not  duly 
executed  according  to  a  power,  and  in  which  no  executor 
was  named,  her  administrator  was  declared  to  be  entitled. 

The  Master  of  the  Rolls. 

In  this  case,  the  legatee  having  died  in  the  lifetime 
of  the  testator,  the  legacy  given  to  her  is  to  be  paid, 
according  to  the  direction  in  the  testator's  will,  to  the 
executors  of  the  legatee;  but  the  question  is,  whether 
the  testator  could  possibly  have  intended  that  the  exe- 
cutors should  take  it  for  their  own  personal  benefit* 
The  motive  for  giving  a  legacy  is  bounty  to  the  legatee; 
but  the  executor  or  administrator  of  a  legatee  is  an  un- 
ascertained person-— a  mere  stranger  to  the  testator, 
who  cannot  reasonably  be  supposed  to  be  an  object  of 
his  bounty.  The  claim  of  the  executors,  therefore^  to 
the  beneficial  interest  in  this  legacy  being  excluded, 
another  question  arises,— 'whether  the  executors  hold  it 
in  trust  for  the  next  of  kin  or  the  residuary  legatee  of 
the  original  object  of  the  testator's  bounty.  The  same 
reasoning  applies  here;  the  person  or  persons,  who 
might  happen  to  be  the  next  of  kin  of  Sarah  Brawn 
when  her  will  was  to  take  effect,  were  unascertained,  and 
are  clearly  not  the  objects  of  her  bounty.  It  is  most 
consistent,  therefore,  with  the  intention  of  the  original 

testator 

(a)  Silfa(/.  147. 
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testator  to  give  a  benefit  to  Sarah  Brown,  that  the  legacy       18S9. 
should  go  to  the  ascertained  object  of  her  bountyi 
namely,  her  residuary  legatee* 


The  next  of  kin  appealed  against  that  part  of  the        18S4. 
decree  which  declared  the  residuary  l^atee    to    be        ^ 
entitled  to  the  legacy  in  question. 

The    Solicitor-General    (Sir   C.  Pepys)   and  Mr.  J. 
Sussell  for  the  next  of  kin. 

The  decision  in  the  Court  below  is  founded  on  the 
assumption  that  this  legacy  was  capable  of  passing  under 
the  residuary  gift  in  Mrs.  Broam*s  will.  But  the  legacy 
never,  in  fact,  constituted  part  of  Sarah  Brawn's  estate ; 
and  it  is  impossible,  therefore,  that  she  could  give  that 
which  did  not  belong  to  her,  and  the  disposition  of 
which  the  testator  might,  at  any  time  after  her  decease, 
have  altered  or  revoked.  As  die  testator,  however,  did 
not  make  any  alteration  in  the  disposition  of  this  legacy, 
it  did  undoubtedly  pass,  under  his  will,  to  the  executors 
of  Sarah  Brooms  and,  as  it  is  now  sufficiently  settled, 
notwithstanding  one  or  two  anomalous  cases  to  the 
contrary,  that  executors  cannot,  under  such  circum- 
stances, claim  for  their  own  benefit,  the  only  question  is, 
for  whom  are  they  trustees  ?  It  is  clear  upon  principle 
that,  as  the  legacy  was  not,  and  could  not  be  disposed 
of  by  the  will  of  Sarah  Brawny  tlie  executors  must  bold 
it  in  trust  for  her  next  of  kin ;  and  Bridge  v.  Jbboi  (a), 
as  well  as  all  the  other  authorities  on  this  subject, 
support  that  conclusion.  Bridge  v.  Abboi  is  an  express 
decision  against  the  claim  of  the  residuary  legatee;  and 
that  case  is,  in  all  its  circumstances,   identical  with 

the 
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1834.  the  present,  with  this  exception  only, —>  that,  instead 
of  the  words  **  executors  or  administrators,"  the  words 
there  are  **  legal  representatives ; "  and,  for  the  pur^ 
pose  of  excluding  the  residuary  legatee,  there  is  no 
difference  whatever  between  the  words  ^*  executors  or 
administrators"  and  **  legal  representatives."  The  au- 
thority of  Bridge  v.  Abbot  was  recognised  by  Lord 
Atoardey  in  Jennings  v.  GaUimore{a\  and  by  Lord 
Loughborough  in  Long  v.  BlackaU  (&).  In  PFettman  v. 
Baayring(c)y  a  case  determined  after  much  consider- 
ation, where  there  was  an  ultimate  limitation  in  a 
marriage  setdement  of  certain  copyhold  estates,  the 
property  of  the  husband,  to  his  executors  and  admini- 
strators, the  wife,  who  took  out  administration  to  her 
husband's  estate,  was  held  to  be  a  trustee  for  his  next 
of  kin.  In  Price  v.  Strange  (cQ,  it  is  laid  down,  that  the 
ordinary  sense  of  <<  legal  representatives"  is  ^^  executors 
and  administrators,"  and  that  those  words  must  be  so 
understood,  unless  controlled  by  a  different  intention 
appearing  on  the  whole  instrument.  The  decision 
in  the  present  case,  therefore^  is  inconsistent  with  all  the 
previous  cases;  and  must,  if  it  stands,  be  the  foundation 
of  a  new  series  of  decisions.  The  union  of  the  two 
bounties,  namely,  the  bounty  of  the  original  testator 
to  Sarah  Brawn  in  the  first  place,  and  next  that  of 
Sarah  Brawn  to  her  residuary  legatee,  is  not  a  sound 
principle  of  decision,  because,  where  a  testator  makes  a 
bequest  to  the  executors  of  another  person,  the  notion 
of  bounty  to  any  particular  object  is  necessarily  excluded. 
But  the  insuperable  objection  to  this  decision  is,  that  the 
will  of  Sarah  Bromtj  which  must  speak  at  her  death, 
could  not  by  possibility  speak  with  reference  to  this 
property  of  which  she  knew  nothing,  which  was  not 

her's 

(a)  5  Fet.  146.  (c)  1  Sim,  4>  Siu.  S4.      S  Sim. 

lb)  8  Vm.  4S6.  3SS. 
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ber's  to  give,  and  the  disposition  of  which  was  ambulatory  1884* 
until  the  death  of  the  original  testator.  There  is  no 
question  in  this  case  between  the  next  of  kin  of  Sarah 
Brown  at  her  death,  and  at  the  death  of  the  original 
testator,  inasmuch  as  her  next  of  kin  at  both  those 
periods  are  the  same  persons. 

Mr.  Bolfe  and  Mr.  Jacob  for  the  residuary  legatee^ 

The  point  to  be  determined  in  Bridge  v.  Abbot  differed 
entirely  from  that  which  arises  in  the  present  case; 
because  there,  the  words  used  being  **  legal  represent* 
atives,"  the  question  was,  in  what  sense  those  words 
were  to  be  understood — a  question  of  considerable 
nicety,  since  the  term  ^<  legal  representative"  admits  of 
various  constructions.  It  may  mean  "  heir  at  law,'' 
quoad  freehold  estate ;  it  may  mean  *^  customary  heir," 
quoad  copyhold ;  "  executor  or  administrator,"  quoad 
personal  estate;  or  ^*  descendant," ^/tir^  reprasentationis^ 
in  which  last  sense  it  is  used  in  the  statute  of  distribu- 
tions. Lord  Alxxinley  was  of  opinion,  in  Bridge  v. 
Abboty  that  he  should  approach  more  nearly  to  the 
meaning  of  the  testator  by  construing  the  words  there 
used  to  be  ^^  next  of  kin,"  than  by  attributing  to  them 
the  sense  of  *^  legal  personal  representatives."  But  that 
difficulty  does  not  occur  in  the  present  case ;  here  there 
can  be  no  doubt  as  to  the  meaning  of  the  words  ^^  exe- 
cutors or  administrators:"  and,  as  it  has  been  settled, 
ever  since  the  case  of  Ripley  v.  Waterworth  {a\  where 
Lord  Eldon  has  nearly  exhausted  the  learning  on 
this  subject,  that  an  executor  or  administrator  never 
takes  any  thing,  as  such,  that  he  is  not  bound  to  apply 
as  personal  estate  of  the  testator  or  intestate,  the  only 
question  is,  for  whom  do  the  executors  hold  this  legacy 
in  trust  ? 

The 

(a)  7  rM.495. 
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18S4»  take  a  legacy  which  is  given  by  another  .will,  and  which 
never  vested  in  the  second  testator.  No  doubt  both 
wills  may  be  so  framed  as  to  effect  this  transmission. 
If  A.  die  after  making  /•  S.  his  residuary  l^atee,  and 
afterwards  J3.  die  having  given  a  legacy  to  A.  and  in 
ca^e  of  AJs  predecease  to  whomsoever  A.  shall  have 
made  his  residuary  legatee,  there  can  be  no  doubt  thaf 
/•  S.  would  take  under  thb  substitution ;  for  B*  had  aa 
much  right  to  say  that  AJ%  will  should  determine  the 
person  to  take  after  him  as  he  had  to  designate  that 
person  by  his  own  will.  Nevertheless  it  may  be  observed, 
that  this  is  a  supposition  not  to  be  easily  made  or  readily 
adopted.  There  is  no  rule  of  law,  indeed,  against  such 
a  substitution ;  but  the  tendency  of  all  men  is  rather  to 
select  the  objects  of  their  bounty  themselves  than  to 
leave  to  others  the  task  of  doing  sc^  or  to  take  such  as 
others  may  have  chosen  when  they  themselves  are  in 
ignorance  of  the  choice  made.  I  do  not  mention  the 
general  tendency  of  the  law,  which  is  little  prone  to 
assume  that  money  or  other  personal  chattek  have 
been  made  the  subject  of  a  substitutionary  gift  resem- 
bling an  entail,  because  this  would  apply  also  to  sub- 
stituting the  next  of  kin;  but  I  rest  on  the  greater 
probability  that  a  testator,  unless  he  has  expressly, 
or  by  necessary  implication  said  otherwise,  meant 
to  give  his  property  to  those  he  selected  and  knew 
of  than  to  those  of  whom  he  could  know  nothing, 
and  who  might  be  the  last  persons  in  the  world  he 
desired  to  favour.  If  he  says  that  the  legatee's  next  of 
kin  shall  succeed,  there  can  be  no  doubt;  if  he  says 
the  legatee's  executors  or  administrators  or  personal 
representatives, — and  we  construe  those  words  to  mean 
next  of  kin,  which,  with  a  certainty  enuring  to  a  common 
intent,  they  may  be  said  to  be— ^we  only  suppose  him 
to  have  intended,  that,  on  the  predecease  of  the  chosen 
legatee,  those  should  succeed  for  whomi  as  that  legatee's 

nearest 


CASES  IN  CHANCERY. 


481 


tiearest  relations,  he  may  be  presumed  to  have  had  soine- 
Jhtag  of  the  same  favour  which  he  had  for  the  legatee  him- 
self; and,  at  all  events,  we  only  suppose  him  to  prefer  per- 
sons whom  he  knew  and  was  certain  of.  I^  by  personal 
or  legal  representatives,  or  executors  or  administrators) 
we  suppose  tlie  testator  to  mean  those  whom  the  legatee 
might  appoint  executors,  or  to  whom  the  Ecclesiastical 
Court  might  give  administration,  we  presume  a  great 
improbability;  namely^  that  he  should  leave  it  to  the 
choice  of  another,  or  the  accidents  of  grant  of  adminis« 
tralion,  to  determine  in  what  channel  his  bounty  should 
flow ;  and  if,  as  has  been  supposed  in  the  present  case, 
we  give  the  legacy  to  the  legatee's  residuary  legatee,  we 
do  what  is  quite  as  full  of  improbability  for  the  reasons 
I  have  already  assigned,  and  adopt  a  course  subject  to 
this  further  objection, — that  there  is  no  one  word  of 
Jctin  Milwar^^  will  which  can  be  said  to  describe 
Mrs.  Broom's  residuary  legatee,  for  the  words  are  "  exe* 
cutors  or  administrators:"  Sarah  Palin  was  Mrs. 
Brawn*8  residuary  legatee,  but  her  executors  were 
Edwin  HiUs  and  William  Burrows  s  and  John  Milward 
expressly  says,  that,  on  the  death  of  any  legatee,  the 
legacy  shall  go  to  ^'  his  or  her  executors  or  admini- 


1884, 


Palxn 

HUAI. 


strators. 


»9 


These  are  generally  the  grounds  on  which  I  find  it 
impossible  to  arrive  at  the  conclusion  to  which  his 
Honor  has  come  in  this  case ;  and  such  appears  to  be 
the  true  and  natural  principle  upon  which  gifts  of  this 
kind  are  to  be  construed.  But  I  should  difier  so  widely 
from  the  Court  below  with  great  distrust  of  my  own 
opinion,  although  I  have  considered  the  question  with 
much  care,  and  have  taken  a  certain  time  to  give  this 
judgment,  were  not  my  view  of  the  subject  fully  borne 
qut  by  the  authority  of  decided  cases.  Indeed  I  cannot 
regard  this  as  at  all  an  open  question.     Bridge  v. 

Abboi 
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1834.  Abbot  {a)  has  decided  it;  and  that  case  was  both  well 
considered  at  the  dme»  and  has  since  been  brought 
under  the  review  both  of  the  same  teamed  Judge  who 
pronounced  it  and  of  others ;  the  more  so  because  a 
case  in  the  Exchequer,  Eoans  y.  Charles  {]b\  had  been 
supposed  to  shake  it.  The  decision  in  Evans  v.  ChaHa^ 
however,  will  be  found  upon  examination  to  have  pro- 
ceeded upon  very  special  circumstances;  and  the  Court 
expressly  declared  m  that  case  that  it  did  not  intend  to 
dispute  the  authority  of  Bridge  v.  Abbot. 

Let  us  look,  then,  to  this  leading  decision  of  Bri^e  ▼• 
Abbots  which  clearly  cannot  be  law  if  the  present  judg- 
ment is  to  stand.  In  that  case  the  testatrix  bequeathed 
the  residue  of  her  estate  to  certain  persons  named,  share 
and  share  alike ;  and  she  directed  '^  that  in  case  of  the 
death  of  any  of  them  before  her,  then  the  share  or 
shares  of  him,  her,  or  them  so  dying  before  her  should 
go  to,  be  had  and  received  by  his  or  her  legal  repre- 
sentatives." The  executor  of  one  so  predeceasing 
claimed  his  share  under  this  bequest,  and  so  did  his 
residuary  legatee,  and  Lord  AlvanJey  held  that  it  went 
to  neither,  but  to  the  next  of  kin.  The  judgment  of  his 
Honor  was  plainly  a  well-considered  one,  and  it  cer- 
tainly is  a  well-reasoned  one  on  all  its  points,  and 
reviews  the  authorities,  as  well  as  argues  the  question 
somewhat  at  large.  In  Long  v.  BlackaU{c)  Lord 
Loughborough  had  both  this  judgment  of  Lord  Alvanky 
and  the  case  of  Evans  v.  Charles  brought  to  his  attention, 
and  held  both  to  be  quite  right ;  and  Chief  Baron  Eyre^ 
as  I  have  already  mentioned,  in  deciding  Evans  v. 
CharleSf  expressly  recognised  the  authority  of  Bridge  v. 
Abb(a.    In  Hottammf  v.  HoUonxy  {d)  Lord  AhanUy  had 

both 

(a)  5  Bro.  C.  C.  S84^  (c)  5  Vet.  487. 

(6)  1  4gul.  128.  \d)  5  Fes.  999. 
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both  again  before  him,  and  shewed  how  they  could  well  1884. 
stand  together;  and  this  decision,  after  an  interval  of 
nine  or  ten  years,  and  the  discussion  which  the  subject 
had  undergone  in  the  interval,  is  entitled  to  the  greatest 
weight,  for  it  must  be  taken  as  a  very  deliberate  a£Bnn« 
ance  of  it 

Has  this  case,  then,  ever  been  impeached?  Certainly 
not  by  Ripley  v.  Waterworth  (a),  which  was  cited  at  the 
bar  for  the  Respondent,  because  that  case  rested  on 
widely  different  circumstances ;  and  among  all  the  au- 
thorities quoted  in  the  long  argument  on  it,  Bridge  v. 
^bbot  is  not  once  mentioned,  either  by  the  counsel  or 
by  the  Court  Nor  is  Price  v.  Strange  {b)  a  conflicting 
authority,  for  although  his  Honor  in  that  case  speaks 
with  disapprobation  of  Evans  v.  Charles^  and  expresses 
some  doubt  of  the  propriety  of  the  decision  in  Bridge  v. 
Jbbot^  he  observes,  at  the  same  time,  that  neither  Evans 
V.  Charles  nor  Bridge  v.  Abbot  applied  strictly  to  the 
case  before  the  Court  It  is  also  to  be  observed  that 
bis  Honor  had  not  the  argument,  on  which  Lord  Al^ 
vatilej/s  judgment  rested,  fully  present  to  his  mind ;  for 
he  expressly  says  so.  These  incidental  remarks,  there- 
fore, cannot  be  said  to  have  shaken  so  weighty  and 
well-considered  an  authority  as  Lord  Alvofdej^a  —  an 
authority,  recognised  by  Chief  Baron  Eyre^  approved  by 
Lord  Laughboroughj  and  afterwards  fully  discussed  and 
entirely  adopted,  and  again  acted  upon  by  Lord  Alvan^ 
ley  himself* 

The  argument  urged  at  the  bar  for  the  Respondent, 
that  the  only  object  and  meaning  of  the  clause  in  question 
were  to  guard  against  a  lapse,  and  that  we  are  merely  to 
read  the  words  as  if  the  testator  had  said,  **  there  shall 
be  no  lapse,"  does  not  appear  to  forward  this  inquiry 

materially, 

(a)  7  re«..425.  {b)  6  Mad.  159. 
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1834.       materially,  or  indeed  at  all.   Grant  that  this  is  the  seiase 
of  the  words»  the  question  is  in  what  way,  by  what 
means,    through    what   kind    of  substitution,   is   the 
testator  to  accomplish    his  purpose  of  preventing  a 
lapse?     He  may  have  done  it  either  by  providing  that 
the  legatee's  executor  or  administrator  should  take  (in 
which  case  there  must  be  express  words  to  indicate  the 
intention  of  preventing  a  lapse),  or  by  providing  that 
the  residuary  legatee,  or  next  of  kin  of  the  legatee, 
should  take,  either  by  giving  it  over  in  the  dark  to 
whomsoever  the  legatee  had  made  or  should  make  his 
executor,  or  the  ordinary  should  make  his  administrator, 
and  whom  he  could  know  nothing  of;  or  by  giving  it  to 
the  legatee's  next  of  kin,  whom  he  knew  or  may  have 
known,  and  who  were  almost  as  likely  as  the  legatee 
himself  to  be  the  objects  of  his  bounty.     It  is  quite 
manifest  that  whichever  construction  we  put  upon  the 
bequest  is  equally  within  the  scope  of  what  it  is  con- 
tended the  testator  meant,  namely,  to  prevent  a  lapse. 
The  diiFerence  between  the  two   courses  alleged  on 
either  side  to  be  taken  by  him  for  preventing  lapse,  is, 
that  there  is  eveiy  reason  to  think  he  meant  to  take  the 
one,  and  that  it  is  very  unlikely  he  should  have  intended 
the  other. 

I  have  already  said  that  a  testator  may  undoubtedly 
so  express  himself  as  to  shew  he  intended  to  substitute 
for  the  legatee  named  either  such  personal  represent- 
ative as  that  legatee  might  appoint,  or  such  a  one  as 
the  ordinary  might  grant  the  office  of  administrator  to; 
and  he  may  indicate  such  an  intention  either  in  express 
words  too  plain  to  leave  any  doubt  or  raise  any  question ; 
or  he  may  shew  it  from  the  whole  context  of  his  will 
taken  together.  Where  he  does  not,  the  improbability 
that  such  could  be  his  meaning  is  so  great  as  to  leave 
no  room  for  thus  construing  his  substitutionary  gift. 
That  a  will  shall  always  speak  at  the  testator's  own 

death 
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death  is  the  known  rule  of  construction.  But  though  1BS4. 
it  may  indirectly  be  made  to  speak  at  the  death  of 
another,  provided  that  other  plainly  and  expressly  re- 
fers to  the  legatee's  executors  named  in  it;  yet  this  is 
so  strained  a  supposition,  and  is  so  far  out  of  the 
ordinary  course,  that  we  are  bound  to  refuse  listening  to 
any  such  voice,  unless  we  clearly  perceive  that  it  is 
genuine,  from  the  unambiguous  expressions  used  by  the 
original  testator. 

In  like  manner,  that  one  should  be  enabled  to  pass 
by  his  will  property,  which  not  only  never  vested,  bat 
which  never  by  possibility  could  vest  in  himself — pro- 
perty which  could  not  accrue  till  after  his  decease,  and 
the  disposition  of  which,  therefore,  could  never  have 
been  contemplated  by  the  testator  —  though  a  possible, 
is  a  strong  case.  This  may  be  so  contrived.  A^  the 
party  dying  first,  may  appoint  an  executor,  or  residuary 
legatee,  and  J3.  may  give  a  legacy  to  A,f  and  if  A* 
predecease,  to  the  person  whom  A.  had  made  his  exe- 
cutor or  residuary  legatee.  It  is  possible,  and  it  may 
by  law  be  done.  But  the  words  by  which  it  is  done 
must  be  such  as  plainly  to  shew  that  an  arrangement 
so  little  likely  to  be  intended  was  the  one  in  the  original 
testator's  contemplation. 

Upon  the  whole  I  entertain  no  doubt  respecting  this 
question.  I  cannot,  for  the  first  time,  over-rule  such  an 
authority  as  that  of  Bridge  t.  Abboif  without  any  one 
case,  and  with  scarcely  one  dictum  the  other  way— ^ an 
authority  worthy  of  all  acceptation  on  all  aooounts,  for 
the  learning,  the  peculiar  care  and  assiduity  which  dis- 
tinguished the  excellent,  most  pains-taking,  and  most 
candid  Judge  who  decided  it  •—  an  authority  never  yet 
noticed  but  to  be  approved,  when  it  has  been  brought 
under  the  deliberate  consideration  of  the  Court. 
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^^1835.  GUTTERIDGE  v.  STILWELL. 

Mt^  84.  31. 

Where  there    T^  this  cause  a  sum  of  155/.  bad  been  carried  to  the 

was  a  fund  ml  ^  .    ,  ^   . 

Court  stand-  separate  account  of  a  mamed  woman  of  the  name 

ing  to  the  ^f  jVyait.  Mrs.  JVyatt  died  in  the  lifetime  of  her  hus- 
separate  ^  *^ 

account  of  a  bandy  who  himself  died  before  administering  to  his  wife's 
man^  whoM  ®*^^®  •  ^^^  *  petition  was  then  presented  by  their  son, 
husband  sur-  who  had  obtained  letters  of  administration  of  his  mo- 
died  before  °  ther's  estate  only,  praying  that  the  sum  of  money  stand- 
administering  ing  to  her  separate  account  might  be  ordered  to  be  paid 
to  her  estate,         .. 
the  fund  was  ^  him. 
ordered  to 
be  paid  to  the 
wife's  leieal  Tie  Master  of  the  Rolls  refused  the  application,  on 

Draentative  ^®  ground  that  the  petitioner,  in  order  to  complete  his 
although  such  title  to  the  sum  in  question,  ought  to  have  taken  out 
had  n!^ also     adminbtration  to  the  estate  of  the  husband  as  well  as  to 

obtained  ad-  that  of  the  wife.  The  application  was  now  renewed 
mmistration       ,    ^        _      _.       _   _,  ,,     * 

to  the  hus-       before  the  Lord  Chancellor. 

band's  estate. 

Mr.  Barber^  in  support  of  the  petition,  submitted  that 
in  a  case  of  this  kind  the  expense  of  a  second  adminis- 
tration  was  unnecessary,  at  least  for  the  purposes  of 
the  present  application.  The  money,  not  having  been 
reduced  into  possession  by  the  husband  at  his  death, 
continued  to  form  part  of  the  wife's  estate,  and  the  peti- 
tioner, in  the  character  of  her  personal  representative, 
was  now  entitled  to  receive  it,  taking  it  of  course  subject 
to  eveiy  equitable  demand  upon  it,  and  being  liable  to 
account  for  its  due  administration.  All  that  this  Court 
had  to  look  to  was  that  the  payment  was  made  to  the 
proper  legal  hand;  leaving  it  to  parties,  who  might 
have  claims  upon  the  fund,  to  assert  their  rights  in  the 
r^iilar  way  by  action  or  suit,  in  the  event  (which, 

where 


Stilwbll. 
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where  no  such  case  was  formally  brought  to  its  notice^       1883. 
the  Court  would  never  presume),  of  the  legal  repre-  Qg^^J[J[|^, 
sentative  attempting  to  defeat  or  disappoint  thone  rights.  «. 

The  principle  on  which  this  application  was  refused,  if 
followed  out  to  its  consequences,  would  involve  the 
Court  in  the  necessity,  at  once  inconvenient  and  dan- 
gerous, of  incidentally  administering  the  assets  of  a  great 
number  of  deceased  persons  in  one  and  the  same  suit, 
wherever  any  portion  of  the  estates  of  such  persons 
happened  to  have  found  its  way  into  Court. 


T%e  Lord  Chancellor  took  time  to  consider  the  ifoy  51. 
point;  and  finally,  several  days  afterwards,  made  the 
order  as  prayed  by  the  petition,  observing  that  he  came 
to  this  determination  after  consulting  the  learned  Judges 
in  the  Ecclesiastical  Courts,  and  that  he  considered  it 
impossible  for  the  Court  to  look  beyond  the  admitted 
legal  personal  representative. 
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May  7, 8.  aa.  DOUGLAS  v.  RUSSELL. 

An  assisn-       raiHE  argument  and  jadgment  in  this  casei  on  the 

ftiture  freight  hearing  of  the  cause  in   the  Court  below,  are 

by  the  owncn  reported  in  4  Sim.  624.    The  Defendants  having  pre- 

good.  .  sented  an  appeal  to  the  Lord  Chancellor  from  the  whole 

Affirmed      decree,  the  case  was  again  very  fully  argued  by  Sir  B. 

Sugderif  Mr.  Knight^  and  Mr.  James  Campbell  for  the 

Plaintifis,  and  by  the  jtUomet^General  and  Mr.  Bbmt 

for  the  Defendants,  the  assignees. 


Jf«y  99.  ^^  Lord  Chancellor  affirmed  the  decree  of  the 

Vice-Chancellor,  and  dismissed  the  appeal  with  costs. 
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LOUCH  V.  PETERS.  Rolu. 

AprUlS, 


nnHE  testatrix,  Elizabeth  Eason^  by  her  will  gave  and 

devised  to  the  Plaintiff,  during  his  natural  life,  one      4^  '^ 


L.C. 

1854. 


A  testatrix 


annuity  or  clear  yearly  sum  of  BOOL  to  be  paid  and 
payable  to  him  by  and  out  of  the  farm  called  Bridge  nye'to  xTfor 
Farm^  and  the  tenements  and  lands  at  Littk  Lqpen  and  ndnf^rclSr 
Drayton^  and  the  other  tenements,  lands,  tithes,  and  yearly  lum  of 
hereditaments  in  the  parish  of  South  PMertotij  which  ^\^  l^^  ^y, 
were  devised  by  her  brother's  will;  and  she  directed  able  half 
that  the  said  annuity  should  be  paid  half  yearly,  clear  of  real  estate* 
all  taxes  and  outgoings ;  the  first  payment  thereof  to  be  ^|^  ^^^ 
made  in  six  calendar  months  next  after  her  decease,  outgoings, 
and  that  the  Plaintiff  should  have  the  same  remedies  tgi^^t^clw^ 
for  recovery  of  the  said  annuity  from  time  to  time  by  of  the  legacy 
distress  on  the  premises  charged  therewith,  and  by       ^* 
impounding  and  sale^  as  in  case  of  rent  in  arr^r  are 
provided  by  law. 

One  of  the  questions  in  the  cause  was,  whether  the 
annuity  thus  given  to  the  Plaintiff  was  to  be  paid  to 
him  free  of  legacy  duty. 

Vol.  I.  Kk  .  The 
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18SS.  The  Derendant  was,  under  the  will  of  the  tesUtrix, 

executor,  residuary  legatee,  and  devisee  for  life  of  the 
estate  charged  with  the  annuity.  The  legacy  duty 
charged  on  the  annuity  in  question  amounted  to  56SL  4is, 
payable  in  four  yearly  instalments,  two  of  which  in- 
stalments had  been  paid  by  the  Defendant  at  the  date 
of  the  answer,  and  a  sufficient  sum  was  afterwards  paid 
by  him  into  Court  to  satisfy  the  PlaintifPs  claims,  if 
established,  as  well  in  respect  of  exoneration  from  legacy 
duty  as  in  respect  of  other  matters  pending  in  the 
cause. 

Mr.  Bickersteth  and  Mr.  Jacob,  for  the  Plaintiff. 

Mr.  Pemberton  and  Mr.  Barber,  cotdrd. 

For  the  Plaintiff  it  was  argued,  that  the  words  '*  clear 
of  all  taxes  and  outgoings''  manifested  the  intention  of 
the  testatrix  to  exonerate  the  annuity  as  well  from  legacy 
duty  as  from  all  other  charges;  and  that  this  construe* 
tion  was  supported  by  all  the  authorities.  Barksdale  v. 
Gilliat  (a),  Smitk  v.  Anderson  (6),  Damkins  ▼.  Taiham  (c), 
Courtqy  v.  Vincent,  (rf) 

On  the  other  side  it  was  insisted,  that  the  legacy  duty 
was  a  charge  upon  the  legatee  or  annuitant,  and  that 
where  such  expressions  as  those  used  by  the  testatrix 
could  be  referred  to  taxes  or  outgoings  properly  appli- 
cable to  the  subject-matter  of  the  gift,  the  legatee  or 
annuitant  remained  liable  to  the  legacy  duty.  This 
principle,  which  was  admitted  by  the  present  Master  of 
the  Rolls  in  Smith  v.  Anderson  to  be  fairly  deducible 
from  Lord  Eldon*s  judgment  in  Barksdale  ▼.  Gilliat,  was 
strictly  applicable  to  the  present  case;  for  here  the  gift 

was 

{a)  1  Stoana.  568.  (c)  8  &m.  498. 

(6)  4  22tfM.358.  \d)  1  7\fni.  4*  J?ttM.455. 
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was  a  rent-charge,  and  not  only  coold  the  words  **  taxes  1833. 
and  outgoings"  be  satisfied  by  the  land-tax,  poor-rate^ 
and  other  charges  to  which  the  land  was  liable^  but  the 
remedy  by  distress  given  by  the  testatrix  to  the  rent- 
charger  expressly  indicated  the  nature  of  the  charges 
from  which  she  meant  the  gift  to  be  exonerated. 

Tie  Master  of  the  Rolls. 

The  amount  of  the  legacy  duty  is  said  to  be  about  560/., 
of  which  sum  the  fourth  is  payable  in  each  of  the  first 
four  years,  and  if  this  duty  is  to  be  paid  by  the  an- 
nuitant, he  would  in  each  of  these  years  receive  from 
this  gift  not  the  clear  yearly  sum  of  500/.,  but  only 
S60/.  a  year.  The  intention  of  the  testatrix  is  too 
plainly  expressed  to  admit  of  this  construction.  An 
annuity  issuing  out  of  real  estate  is  by  law  subject  to  a 
proportion  of  the  land  tax,  and  it  is  argued  that  the 
intention  of  the  testatrix  will  be  satisfied  by  the  payment 
of  the  annuity  clear  of  land  tax.  I  cannot  think  that 
the  testatrix,  in  directing  the  annuity  to  be  paid  dear  of 
all  taxes  and  outgoings,  had  in  view  this  proportion  of 
the  land  tax.  She  meant  to  provide  a  clear  annual 
sum  of  500/.  free  from  all  deductions  whatsoever. 


The  Defendant  appealed  from  this  decision. 

The  Sdicitor^General  (Sir  C.Pqiys)  and  Mr.  Barber^        i8S4. 
for  the  appelhmt  AprU;iO. 

The  legacy  duty  is  a*  personal  tax  upon  the  legatee ; 
and  it  is  only  for  the  security  of  the  revenue  that  the 
act  compels  the  executor  or  the  terre-tenant  to  pay  it  in 
die  first  instance.  The  question  here  is,  substantially, 
whether  the  testatrix  meant  to  give  an  annuity  of  500/. 
a  year,  or  of  550/.  a  year;  whether  she  meant  the 
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estate  to  be  mortgaged,  to  answer  the  four  yearly  instal* 
ments  payable  to  the  commissioners  of  stamps,  for  that 
is  the  effect  of  the  construction  which  imposes  the 
payment  of  legacy  duty  upon  the  estate,  and  not  upon 
the  annuitant.  The  remedy  given  by  the  testatrix  to 
the  Plaintiff  ascertains  the  nature  and  extent  of  the 
deductions  from  which  his  annuity  is  to  be  cleared.  It 
is  not  pretended  that  he  can  avail  himself  of  his  power 
of  distress  to  a  greater  amount  than  500/.  a  year;  and 
if  he  has  no  remedy  beyond  that  amount,  he  can  have 
no  right  to  recover  more.  The  circumstance  of  the 
Defendant  uniting  the  characters  of  executor,  residuary 
legatee,  and  tenant  for  life  of  the  estate  charged  with 
the  annuity,  can  make  no  difference  as  to  the  principle 
which  should  govern  the  decision  of  this  case ;  and 
that  principle  is,  that  where  a  rent-charge  is  to  be  paid 
without  deduction  for  taxes,  the  exoneration  extends  to 
all  taxes  imposed  upon  the  land,  but  not  to  taxes 
imposed  upon  the  person.  Brewster  v.  Kitchin  {a)  is  an 
express  authority  to  this  effect :  there  it  was  held  that 
a  covenant  to  pay  a  rent-charge,  without  deduction  for 
any  taxes,  extended  to  all  taxes  of  a  similar  nature, 
and  for  like  purposes  with  any  before  imposed,  though 
not  subsisting  at  the  date  of  the  covenant,  but  did  not 
extend  to  taxes  upon  the  person.  In  Barksdale  v.  Gil- 
liai{b)j  where  the  testator  directed  his  legacies  to  be 
paid  **  without  deduction,''  Lord  Eldon  intimated  that, 
if  a  qualified  construction  could  be  put  upon  those 
words,  the  legacies  would  not  be  discharged  of  duty ; 
and  in  Smith  v.  Anderson  (c),  the  present  Master  of  the 
Rolls  admits  it  to  be  the  fair  result  of  Lord  Eldon*s 
judgment  in  Barksdale  v.  Gilliatf  that  a  direction  to 
pay  annuities  without  deduction  would  not  extend  to 
exempt  the  annuitants  from  the  legacy  duty,  if  from 

the 

(a)  1  Li^rd  Haym.  31 7.        {b)  1  SwamU  56S.         (c)  4  Ruu,  354* 


CASES  IN  CHANCERY.  493 

the  nature  of  the  property  out  of  which  the  annuities  1834. 
were  payable  there  was  any  other  deduction  to  which 
the  annuities  might  be  subject.  This  concession,  if 
the  authority  of  Lord  Eldon  is  to  prevail,  disposes  of 
the  present  case;  for  here  there  are  not  only  other  de- 
ductions to  which  the  property  chai-ged  with  the  annuity 
is,  fix>m  its  nature,  liable,  but  the  legacy  duty  cannot, 
from  the  nature  of  the  property,  be  included  within 
the  deduction,  for  default  in  payment  of  which  an 
express  remedy  is  given  by  the  testatrix.  In  Noel  v. 
Lord  Henley  (a),  Lord  Chief  Baron  Thompson  says, — 
*'  The  legaoy  duty  is  a  charge  upon  the  legacy,  not 
upon  the  estate;  but  where  a  legacy  is  given  free  of 
duty,  it  is  an  increase  of  the  legacy  itself,  and  ought, 
therefore,  to  be  paid  out  of  the  same  fund."  It  follows 
that,  unless  the  Plaintiff  could  distrain  for  the  legacy 
duty  in  addition  to  his  clear  rent-charge  of  500/.,  which 
is  not  pretended  on  the  other  side,  this  decree  cannot 
be  sustained. 

Mr.  Bolfe  and  Mr.  Jacobs  contra. 

There  is  not  a  single  case  in  which,  under  any  form 
of  expression  used  by  testators  for  the  purpose  of  exone- 
rating legacies,  the  legatee  has  been  fixed  with  the  pay- 
ment of  the  duty;  and  the  present  case  is  stronger  than 
any  of  those  which  have  preceded  it,  since  the  construc- 
tion contended  for  by  the  appellant  cannot  prevail,  unless 
it  can  be  shown  that  the  legacy  duty  is  not  only  not  a 
tax,  but  not  even  an  outgoing.  In  Barksdale  v.  Gil^ 
liat{b\  and  in  Smith  v.  Anderson  [c)j  the  words  were, 
"  without  deduction ;''  in  DawkinsY.  Tatham{d\  "clear 
of  all  deductions ; "  in  Cowrtoy  v.  Vincent  {e\  "  clear  of 

property 

(a)  7  Price^  253.  {d)  2  Sim.  49S. 
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1834.  property  tax  and  all  expenses  attaidiDg  the  same;'' 
in  Gosden  r.  Dotteritt{a\  ''free  from  all  expense;"  and 
in  all  these  oases  the  legatees  were  held  to  take  the 
legacies  discharged  of  duty.  The  act  45  6.  3.  c  88. 
provides  that  the  legacy  doty  upon  a  rent-cbaigei  or 
legacy  payable  out  of  real  estate,  shall  be  paid  by  the 
trustee  to  whom  the  real  estate  is  devised,  or,  if  there 
be  no  trustee,  by  the  person  entitled  to  the  real  estate 
subject  to  the  rent-charge  or  legacy.  The  Defendant 
here  is  that  person ;  and  he  has,  in  fact,  paid  the  instal- 
ments due  in  respect  of  legacy  duty  up  to  the  time  at 
which  his  answer  was  put  in.  The  question  is,  whether 
he  has  a  right  to  deduct  the  sum  so  paid  from  the  rent« 
charge.  As  against  the  annuitant,  he  has  clearly  no 
right,  whatever  claim  he  may  have,  in  his  character  of 
devisee  for  life,  against  the  remainder-man.  The  power 
of  distress  and  entry  is  relied  upon,  as  furnishing  an 
argument  in  favour  of  the  appellant;  but  it  would  be 
singular  if  a  remedy  given  in  aid  of  the  bounty  of  the 
testatrix  should  be  held  to  have  the  effect  of  diminbhing 
that  bounty.  BreTSMter  v.  KUchin  has  no  application ; 
for  there  the  principal  question  was,  whether  a  cove- 
nant to  pay  a  rent-charge  without  deduction  for  taxes 
extended  to  the  land-tax,  which  was  not  a  subsisting 
tax  at  the  date  of  the  covenant.  There  is,  besides, 
a  passage  in  the  report  of  Brewster  v.  KUchin  which, 
notwithstanding  the  general  excellence  of  Lord  Bey* 
moTuTs  Reports,  seems  to  cast  a  shade  upon  the 
authority  of  that  particular  case;  for  it  is  there  laid 
down,  that  a  grant  by  the  king  to  J.  5.,  to  be  discharged 
of  taxes  at  any  time  thereafter  to  be  imposed  by  par- 
liament, is  good,  because  the  king  hath  an  inheritance 
in  taxes  and  subsidies  to  be  afterwards  granted.  As 
to  the  observation  of  Chief  Baron  Thompson^  in  Noel  v. 

Lord 
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Lord  Henley^  it  asaumes  that  the  legacy  is  not  givea  free  1 834. 
of  duty ;  and  so  far  as  it  admits  that,  where  a  legacy  is 
given  free  of  duty,  the  duty  b  to  be  paid  out  of  the 
same  fund,  it  supports  the  claim  of  the  annuitant  in 
the  present  case.  The  argument  on  the  other  side 
involves  this  absurdity,  that  the  words  ^*  clear  of  all 
taxes  and  outgoings''  must  mean  ^*  clear  of  all  taxes  and 
outgoings,  except  one." 

The  ScticUor^Generalf  in  reply. 


TTie  Lord  Chancellor,  after  stating  the  case.  i834. 

The  question  which  arises  in  this  case  is,  whether  or 
not  this  annuity  shall  be  paid  to  John  Loiich  free  from 
the  legacy  duty.  His  Honor  held  it  to  be  so  given, 
and  I  am  clearly  of  the  same  opinion. 

It  is  fit  that  we  should  first  of  all  consider  what  the 
natural  meaning  of  the  bequest  is.  It  may  safely  be 
asserted  that,  when  a  testatrix  gives  a  dear  annuity,  and 
directs  it  to  be  paid  clear  of  all  taxes  and  outgoings, 
she  would  be  a  good  deal  surprised  to  find  it  held  that 
the  legacy  duty  was  considered  to  be  neither  an  outgoing 
nor  a  tax;  the  very  tax  and  outgoing  which,  from  the 
nature  of  the  thin^ — from  the  subject-matter  being  a 
l^acy-^-she  was  more  likely  to  have  present  to  her 
mind  than  any  other.  To  deny  that  the  legacy^  duty  is 
im  outgoing  surely  seems  strong,  especially  in  reading 
a  will ;  but  to  doubt  that  it  is  a  tax,  appears  really  a 
subtlety  that  passes  all  understanding. 

It  is  said  that,  if  the  legacy  duty  is  to  be  paid, 
this  becomes  an  annuity,  not  of  500/.,  but  of  550A 
But  the  very  same  argument  would  be  applicable  to 
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1834.  any  conceivable  case  of  a  l^acy  gtyeii  free  fnmi  de* 
ductioii%  and  cleared  of  taxes  and  duties.  Suppose 
10002.  bequeathed  net  and  free  from  all  deductions:  if 
this  is  held  to  be,  what  it  unquestionably  is,  a  gift  of 
1000/.  cleared  of  legacy  duty,  the  argument  would 
represent  it  as  no  such  thing,  because  then  the  legacy 
would  amount  to  1100/.,  and  not  to  1000/.  Nay^ 
suppose  1000/.  were  given  free  from  legacy  duty  and 
all  other  deductions,  —  and  words  could  not  more 
clearly  shew  the  intention  of  the  testator —- the  very 
same  objection  might  be  raised,  that  the  legacy  is  only 
10002.,  and  that  this  construction  makes  it  equivalent 
to  1  lOOL  In  truth,  all  such  gifts  do^  in  substance  and 
effect,  convey  a  greater  real  interest  than  they  appear  to 
do;  that  is  to  say,  a  gift  of  1000/.,  dear  of  duty,  is 
lOOL  more  than  a  gift  of  1000/.  not  clear  of  duty,  sup- 
posing the  duty  amounts  to  100/.  This  is,  no  doubty 
true — it  is,  indeed,  so  true,  that  it  amounts  to  an 
identical  proposition;  but  I  cannot  perceive  how  it 
advances  the  argument  any  more  than  such  truths 
generally  do,  their  nature  being  to  leave  the  subject 
where  they  found  it. 

But  it  is  next  contended  that  this  is  a  rent«charge^ 
and  that  the  power  of  distress  is  given  only  to  the  extent 
of  500/.  a  year,  and  no  more;  whereas,  to  efiect  the 
payment  of  the  legacy  duty,  there  should  be  a  power  of 
distraining  to  the  amount  of  550/.  a  year,  or,  at  least,  of 
500/.,  during  the  life  of  cestui  que  vt>,  and  of  the  sums 
payable  under  the  act  to  redeem  that  duly,  according  to 
the  tables  in  the  schedules  to  the  act  annexed.  To 
this  I  answer,  first,  that  the  power  of  distress  expressly 
given  is  not  the  only  means  whereby  the  legatee  may 
be  secured  against  the  legacy  duty;  and,  secondly,  if 
the  intention  to  exonerate  the  legacy  from  duty  clearly 
appears,  the  Court  is  not  now  called  upon  to  determine 

by 
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by  what  party,  and  in  what  manner,  relief  is  to  be  given  1834. 
to  the  legatee.  It  may  be  the  executor  who  is  liable 
to  relieve  him,  or  it  may  be  the  terre-tenant;  most 
probably  in  this  case  it  is  the  terre-tenant.  But  all  we 
are  now  called  upon  to  decide  is,  whether  or  not  the 
legacy  is  to  be  cleared ;  leaving  to  those  on  whom  the 
burden  may  be  cast  to  settle  who  shall  bear  it  as 
among  themselves.  It  happens  here,  indeed,  that  those 
parties  are  one  and  the  same^  the  executor  l>eing  also 
residuary  legatee  and  devisee  for  Hie,  that  is,  uniting  in 
his  person  the  characters  of  executor  and  terre-tenant ; 
a  circumstance  which  will  render  it  unnecessary  to  in- 
quire in  what  capacity  he  must  relieve  the  legatee,  and 
will  confine  the  inquiry  to  one  point — whether  the 
I^acy  is  to  be  paid  clear,  or  subject  to  the  duty« 

It  is  next  said,  that  there  are  other  taxes  and  out- 
goings to  which  a  rent-charge  is  subject,  and  that  the 
direction  of  the  will  refers  to  them ;  and  a  case  from 
Ijord  Baymondf  Brewster  v.  Kiichin  (a),  is  cited,  where 
a  covenant  to  pay  a  rent-charge  without  deduction  for 
any  tax  was  so  construed  as  to  entide  the  party  to 
deduct  45.  in  the  pound  for  land  tax.  But  besides 
the  observations  to  which  this  case  is  open,  that  the 
covenant  had  been  entered  into  duriug  the  common- 
wealth, and  that,  the  land  tax  not  being  then  in  ex- 
istence, the  decision  proves  any  thing  rather  than 
that  an  existing  tax  is  not  to  be  held  a  deduction,  it 
is  clear  tliat  nothing  can  be  less  cogent  than  the  argu- 
ment that,  because  there  are  some  taxes  and  out- 
goings besides  the  legacy  duty,  therefore  the  legacy  duty 
is  neither  a  tax  nor  an  outgoing.  Suppose  that  a  vent* 
charge,  but  for  such  a  direction  as  the  one  in  question^ 
were  subject  to  land  tax,  parbh  rates,  and  county  rates^ 

does 
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1884.       does  it  follow  that  a  directioDi  freeing  it  from  all  taxes 

and  deductions,  does  not  dear  it  from  legacy  duty, 

because  it  clears  it  of  land  and  county  rate?    Obserre 

how  the  same  argument  could  have  been  used  against 

its  being  cleared  from  those  very  taxes  and  rates.     If 

there  had  been  no  question  here  of  Iq^y  duty,  and  the 

point  was  the  relief  from  land  tax,  it  might  just  us 

cogently  be  argued  that  the  legaqr  duty  was  what  the 

testatrix  intended^   nay,  more  plausibly,  because  she 

might  be  said  to  have  naturally  thought  of  this  rather 

than  any  other  tax;  and  then  it  might  be  contended, 

that  the  words  ^'  tax  and  outgoing''  referred  not  to  hind 

tax,  which  she  never  could  have  been  thinking  of,  but 

to  the  duty  on  legacies,  and  that  this  satisfied  the  words 

of  the  direction. 

The  terms  of  the  acts,  the  S6  G.  8.  c.  52.,  imposing 
duties  upon  annuities,  and  the  45  G.  3.  c.  28.,  extending 
the  former  provisions  to  rent-charges,  do  not  throw  any 
very  decisive  light  on  the  subject;  but,  as  far  as  they  go^ 
they  favour  the  argument  for  the  judgment  below.  As 
to  tlie  cases  cited,  they  are,  in  respect  of  their  result,  in 
fiivour  of  the  judgment ;  for  it  is  observable,  that  in  none 
of  them  has  the  legatee  been  fixed  with  the  duty.  But, 
in  truth,  they  are  all  upon  other  words  than  those  under 
consideration.  Thus  the  question  raised  in  Barksdale 
V.  GiUiat  {a)  was,  whether  or  not  the  legacy  duty  came 
within  the  expression  <*  deduction ;  '*  the  will  directing 
the  legacy  to  be  paid  ^^  without  any  deduction."  There, 
as  here,  the  duty  was  argued  to  be  a  tax  on  the  legatee, 
and  not  a  charge  on  the  estate.  But  the  Court  held 
this  a  direction  to  throw  that  tax  upon  the  estate  in 
relief  of  the  legatee.  In  Smith  v.  Anderson  {b)  the 
question  was,  whether  or  not  annuities  ordered  to  be 
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paid  *^  withoat  any  deduction'*  were  to  be  paid  dear  of       1834. 
the  duty;  and  the  Master  of  the  Rolls  held  the  affirm- 
ative, notwithstanding  a  contention,  like  that  urged 
here,  that  there  were  other  deductions  beside  legacy 
duty  to  satisfy  the  words,  as  ground  rents,  and  repairs 
of  the  premises,  the  anmiities  being  cbai|[ed  on  lease- 
hold estates.    But  I  must  observe  that,  on  this  case  of 
Smiik  V.  Anderum^  agreeing  entirely  in  the  decinony  I 
cannot  go  along  with  the  commentary  of  the  learned 
Judge  upon  Lord  EldofiCs  judgment  in  Barksdale  v. 
GiOiaij  for  you  will  in  vain  search  through  the  case 
as  reported  in  1  Swanston  (and  it  is  to  this  book  that 
his  Honor  refers)  to  find  a  word  pointing  towards  the 
proposition  that  the  words  **  without  deduction  "  would 
not  clear  a  legacy  from  the  duty,  if  there  were,  from  the 
nature  of  the  property  on  which  it  was  charged,  other 
outgoings  that  might    be    intended.      Nod   v.  Lord 
Hetdejf  (a)  is,  as  far  as  it  goes,  in  favour  of  the  judgment 
now  appealed  from.     The  Lord  Chief  Baron,  while  he 
admits  that  the  duty  is  a  charge  on  the  legacy  and  not 
on  the  estate,  expressly  lays  it  down  that,  where  a 
legacy  is  given  free  of  duty,  it  is  an  increase  of  the 
legacy. 

Nothmg  but  a  positive  decision  could  have  given  a 
meaning  to  the  words  here  used,  other  than  their  obvioua 
and  natural  sense.  These  cases,  if  they  touch  the 
present  question,  are  in  favour  of  the  natural  con- 
struction ;  at  any  rate  they  are  quite  consistent  with  it. 

I  have  no  doubt  at  all  on  this  question;  and  I  affirm 
the  decree  of  the  Master  of  the  Rolls  with  costs. 

(«)  7  Price,  253. 
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R„„^  SOAMES  V.  ROBINSON. 

May  6.  S4. 

A  testator  TJ/ILLIAM  BARRINGER  gave  and  devised  all 
real  estate  to  ^^   '^  estate    to  John  Robinson    and    Thomas 

trustees  and  Saunders^  their  heirs  and  assigns,  upon  trust  to  sell  and 
upon  trust'to  dispose  of  the  same,  and  he  declared  his  will  to  be  that 
sell,  and  ^ter  ^y^^  ^|^^  money  arising  from  such  sale  should  sink  into 

will  to  be  that  and  become  part  of  his  personal  estate ;  and  he  gave 
inon^ey^inff  ^^^  bequeathed  the  same  and  all  his  stock,  crops,  goods, 
from  such  and  effects  whatsoever,  except  his  wearing  apparel  and 
sink  into  and    ^^^  household  furniture  thereinafter  given  to  his  wife, 

become  part     ^  ^he  said  John  Bobinson  and  Thomas  Saunders,  their 
of  bis  per- 
sonal estate,     executors  and  administrators,  upon  trust,  after  convert- 

baf"^thSl  ^"^  ^^  same  into  money,  and  paying  all  his  debts, 
the  same,  and  funeral  and  testamentary  expenses,  to  pay  certain  lega- 

crops' goods'    ^'^  ^"^  dispose  of  the  residue  in  manner  therein 

ana  effects        mentioned. 

whatsoever, 

to  the  same 

trustees,  their       j^)^q  specialty  creditors  havinir  exhausted   the  tes* 

executors  i  . 

and  adminis-     tator's  personal  estate,  a  petition  was  presented,  on  behalf 

tmsTafter^'*  of  the  simple-contract  creditors,  praying  that  it  might 
conyming  the  be  declared  that  the  specialty  creditors  ought  to  bring 
money,  and      ^^^  amount  of  the  personal  estate  into  hotchpot,  before 

paying  all  his  they  received  any  part  of  the  produce  of  the  real  estate, 
debts,  funeral    r^.,  .  .  ,         .  ,    ,  , 

and  testa-        ^he  petition  was  opposed  on  the  ground  that,  upon  the 

mentary  ex-  ^j^g  construction  of  the  will,  the  produce  of  the  sale  of 
pences,  to  '         r 

pay  le;gac]e8  the  testator's  real  estate  was  legal  assets,  and,  as  such, 
of  the"e^^ue.  distributable  among  the  creditors  according  to  their 

This  is  sub-  legal  priorities. 
stantially  a  ««• 

devise  for  pay-  ^^^* 

ment  of  debts 

Mvithin  the  fourth  section  of  the  statute  of  fraudulent  devises;  the  produce  of  the 
real  estate^  therefore,  is  equitable  assets,  and  the  specialty  creditors  having  exhausted 
the  personal  estate,  the  simple  contract  creditors  are  entitled  to  have  the  assets 
marshalled  in  their  favour. 
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Mr.  Bickersteth  and  Mr.  J^ather,  in  support  of  the       183S. 

The  question  is,  whethei^,  under  the  words  of  this  ^' 

will,  the  testator's  assets,  arising  from  the  sale  of  the 
real  estate,  are  legal  or  equitable ;  if  equitable,  the 
simple-contract  creditors  are  entided  to  the  relief  prayed 
by  their  petition.     The  general  principles  upon  which 
the  G>urt  acts,  in  respect  of  legal  and  equitable  assets, 
are  fully  considered  by  Lord  Camden  in  the  case  of 
Silk  y.  Prime,  {a)    It  is  there  laid  down,  that,  whether 
land  be  devised  in  trust  to  sell  for  the  payment  of  debts 
generally,  or  charged  with  the  payment  of  debts,  and 
whether  it  be  devised  to  trustees  who  are  not  executors, 
or  to  trustees  who  are  also  named  executors  in  the  will, 
the  produce  of  the  sale  constitutes,  in  all  those  cases, 
equitable  assets,  and  is  distributable  pari  passu  among 
the  creditors,  according  to  the  rule  of  this  Court.     But 
the  dirjection  by  the  testator,  that  the  produce  of  his 
real  estate  shall  form  part  of  his  personal  estate  will 
probably  be  relied  upon,  in  the  present  case,  as  an  indi- 
cation of  an  intention  that  the  whole  shall  be  adminis- 
tered as  legal  assets.      In  Batson  v.   Lindegreen  {b\ 
however,  there  was  a  similar  direction ;  and  the  Court 
directed  the  produce  of  the  sale  to  be  applied  as  equi- 
table assets.     Kidney  v.  Coussmaker  (c)  is  an  authority  to 
the  same  effect.     In  Deg  v.  Deg  {d\  a  case  closely  re- 
sembling the  present,  and  in  Hadewood  v.  Pope  {e)y  the 
Court  directed  the  simple-contract  debts  to  be  paid  out  of 
the  real  estate,  until  the  simple-contract  creditors  were 
placed  upon  an  equality  with  the  specialty  creditors, 
who  had  been  paid  out  of  the  personal  estate.     The 
very  point  upon  which  a  question  is  now  raised  was 
determined  by  the  Court  of  King's  Bench,  in  conformity 

with 

(tf)  1  Bro,  C.  C.  138.  «•  (rf)  ^  ^'  ^'  ^1«- 

{h)  S  Bro.  C.  C.  94.  (<f)  3  P.  W.  322. 

(c)  1  Yet,  jun.  436.  and  8  Veu 
jaiu  268. 
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18Sd.       with  these  dmsiooSf  in  the  recent  caee  of  Barker  t. 

«   '  JIfoy.  (a)    There  the  testator  devised  his  real  estate 

9.  to  hb  executors,  their  heirs  and  assigns,  upon  trust 

to  sdl  the  same,  and  directed  that  the  money  arisiiig 
from  the  sale  should  be  deemed  part  of  his  personal 
estate^  and  subject  to  the  dispositions  made  coo- 
ceraiog  his  personal  estate.  A  legatee  under  the 
wiU  having  sued  for  his  legacy  in  the  Ecdesiastical 
Court,  the  Court  of  King^s  Bench  granted  a  prohibition, 
on  the  ground  that  the  money  arising  from  the  sale  of 
the  real  estate  was  eqnitabie^  not  legal  assets;  and  that 
the  testator  could  not  alter  the  character  of  the  property 
by  directing  that  it  should  be  considered  part  oC  bis 
personal  estate. 

Mr.  Pemberion  and  Mr.  GwrraU^  amird. 

The  power  assumed  by  courts  of  equity  to  distribute 
the  produce  of  real  estate  as  equitable  assets,  where 
land  is  devised  for  payment  of  debts,  is  derived  from 
the  exception  in  favour  of  such  devises,  in  the  statute 
S  &  4  FT.  4*  Jtf  •  cr.  14.  against  fraudulent  devises.  It  is 
said  that  where  a  testator  has  created  a  trust  by  suck 
a  devise  of  his  real  estate  for  the  payment  of  his  debts 
generally,  the  Court  infers  an  intention  on  the  part  of 
the  testator  to  act  in  conformity  with  the  rule  that 
equality  is  equity,  and,  consequently,  to  pay  all  classes 
of  his  creditors  equally.  Why  an  intention  to  disap- 
point his  specialty  creditors  of  their  legal  priority  should 
be  inferred  from  the  circumstance  that  a  testator  has 
abstained  from  giving  any  particular  direction  as  to  the 
application  of  the  fund  to  which  those  creditors  have 
trusted,  it  is  not  very  easy  to  understand.  Where  is 
the  equity  of  such  an  inference  ?  Why  is  an  intention 
to  be  attributed  to  a  testator,  the  effect  of  which  is  to 

make 

(a)  9B.^  Cress,  489. 
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make  him  alter  his  1^1  liabilities,  and  where  is  the  1835. 
justice  of  placing  a  creditor,  who  has  relied  upon  the 
protection  of  a  higher  security,  upon  the  same  footing 
with  a  creditor  who  has  been  content  to  take  an  inferior 
security  ?  It  is  now,  however,  too  late  to  dispute,  that 
where  land  is  devised  for  the  payment  of  debts,  or 
chai^ged  with  such  payment,  the  assets  are  distributable 
in  the  mode  wherein  courts  of  equity  have  thought  fit  to 
distribute  them.  But  they  are  so  distributable  solely 
upon  the  ground  that  the  Court  imputes  to  the  testator 
an  intention  to  depart  from  the  mode  in  which  they 
would  be  legally  distributed,  and  to  pay  all  his  creditors 
equally.  It  can  never  be  pretended  that  the  assets  are 
to  be  considered  as  equitable,  when  a  directly  contrary 
intention  appears  upon  the  face  of  the  will,  or  is  neces- 
sarily  implied  by  the  language  of  the  testator.  Such  is 
the  present  case:  there  is,  here,  no  general  devise  of 
land  for  the  payment  of  debts,  neither  is  there  any  ex- 
press charge  upon  the  land  for  that  purpose ;  but  the 
testator  directs  his  real  estate  to  be  sold,  and  the  pro- 
duce of  sale  to  be  applied  as  part  of  his  personal  estate. 
It  is  the  clear  intention  of  the  testator,  that  all  the  in- 
cidents of  personal  estate  should  attach  and  belong  to 
the  money  arising  from  the  sale  of  his  real  estate ;  and,, 
consequently,  that  the  produce  of  the  sale  should  be 
subject  to  debts  in  the  same  order  and  mode  of  distri- 
bution as  personal  estate.  None  of  the  cases  that  have 
been  cited  have  any  direct  application  to  the  present 
The  question  in  Batson  v.  Undegreen  (a),  as  in  Sili  v. 
Prime  {b\  was,  whether  a  charge  upon  real  estate  for 
payment  of  debts  was  equivalent  to  a  devise,  which  is 
no  longer  disputed.  Kidney  v.  Coussmaker  {c)  turned 
entirely  upon  the  question,  whether,  upon  the  special 
language  of  the  will,  the  testator  intended  to  charge  his 

simple 

(a)  2  Bro.  C,  C,  94.  (c)  1  Ves,  jun.  456.  &  S  Fa. 

lb)  1  Bro.  C.  C.  138.  fi.  jun.  268. 
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simple  contract  debts  upon  his  real  estate^  and  the 
Court  was  of  opinion  that  there  was  such  an  intention, 
though  it  was  not  free  from  ambiguity.  The  question 
in  Barker  Y.  Ifoy  (a)  was  a  mere  question  of  jurisdiction* 
It  was  clear,  that  the  Ecclesiastical  Court  could  not 
entertain  a  suit  for  a  l^acy  to  be  paid  in  any  manner 
out  of  real  estate ;  the  assets  of  the  testator  could  only 
be  disposed  of  in  this  Court,  but  it  did  not  necessarily 
follow  that  they  might  not  be  distributed  in  a  legal 
course  of  administration ;  nor  is  it  usual  to  look  to  the 
Court  of  King's  Bench  for  an  authority  as  to  what  shall 
be  considered  equitable  assets.  The  question  in  the 
present  case  resolves  itself  into  a  question  of  intention ; 
and  if  it  shall  appear,  upon  the  plain  construction  of  this 
will,  that  the  testator  meant  the  produce  of  his  real 
estate  to  be  considered  as  part  of  his  personal  estate  for 
the  purpose  of  distribution,  the  Court  will  refuse  the 
prayer  of  these  petitioners. 


Mr.  Bickersteth  replied. 


T%e  Master  of  the  Rolls. 

The  question  in  this  case  is,  whether  the  produce  of 
the  real  estate  of  the  testator  is  to  be  considered  as  legal 
or  equitable  assets.  The  testator  devises  his  real  estate 
to  be  sold ;  and  expresses  his  wish  that  the  produce  of 
such  sale  should  become  part  of  his  personal  estate.  If 
the  will  stopped  here,  the  argument  in  favour  of  the 
specialty  creditors — that  there  was  no  intention  on  the 
part  of  the  testator  to  deprive  them  of  the  legal  priority 
to  which  they  are  entitled  in  the  distribution  of  the 
personal  estate— •  would  be  extremely  forcible;  but  the 
testator  proceeds  in  the  following  words  :«-*^  And  I 
give  and  bequeath  the  same"  (that  is,  the  produce  of 

the 

(a)  9  P.  4>  Creu,  489. 
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the  real  estate  directed  to  become  part  of  hb  personal        18dS. 
estate)  "  and  all  my  stock,  crops,  goods,  and  effects       «   ^ 
whatsoever,  except  my  wearing  apparel  and  household     _    v. 
furniture  hereinbefore  given  to  my  wife,  to  the  said 
trustees,   upon  trust,   afler  converting  the  same  into 
money,  and  paying  all  my  debts,  funeral  and  testamentary 
expenses,  &c."     The  addition  of  these  words  brings  the 
devise  within  the  fourth  section  of  the  statute  of  fraud- 
ulent devises ;  it  being  a  devise  of  real  estate  to  be  sold, 
the  produce  of  which  sale  is  to  be  applied  to  the  pay- 
ment of  debts.     I  am  of  opinion,  therefore,  that  these 
are  equitable  assets,  and  distributable  equally  among  all 
the  creditors.     I  will,  however,  before  finally  disposing 
of  this  case,  look  into  the  authorities  which  have  been 
cited  in  the  course  of  the  argument 


TTie  Master  ^  the  Rolls.  ♦'  Afoy  24, 

I  wished  to  have  the  opportunity  of  looking  into  the 
several  cases  cited,  before  I  gave  my  final  judgment. 
But  I  retain  the  opinion  which  I  expressed,  at  the 
hearing — that  this  is  substantially  a  devise  of  the  real 
estate  for  the  payment  of  all  debts,  and  is,  by  the  fourth 
section  of  the  statute  of  fraudulent  devises,  good  against 
the  specialty  creditors,  and  converts  the  produce  into 
equitable  assets. 


Vol.  I.  L  1 
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^  "»»•  BENBOW  V.  TOWNSEND. 

June  10,  11. 
July  8. 

Where  land      ^H£  testator,    JVilliam   Tmnsend^   on   the    14th  of 

with'iJc"^**  ^P^^  ^®^^»  '«°^  ^  sum  of  2000/.  to  the  trustees  of 

money  of  il  Tottenham  Court  Chapel^  and  by  a  deed  of  covenant  of 
in  the  name        •        i         i  i  i       t       i        ■ 

of  B.,  the        ^hat  date  the  trustees  covenanted  to  surrender  the  chapel, 

resulting  which  was  copyhold  held  of  the  lord  of  the  manor  of 

trust  to  A.  '^^ 

may  beire-        Tottenham^  to  the  use  of  Job  Taonuend^  the  brother  of 

part^of  thc^  the  testator,  and  his  heirs,  {Job  Tcnsmsend  being  therein 

land,  or  part  stated  to  have  advanced  the  2000A)  subject  to  the  usual 

intheland.^'  proviso  for  redemption;  and  at  a  special  court  baron 

Where  A.  held  on  the  same  day,  the  chapel  was  accordingly  sui^ 

gage  in  the  rendered  to  the  use  of  the  said  Job  Taamsend  and  his 

name  of  J5.,       heirs, 
declaring  that 
the  prindpai 

b^°fo?^Ac  '^^^  testator  did  not,  at  the  time  of  advancing  the 

benefit  of  j9.,  loan,  or  at  any  time  afterwards,  communicate  the 
theimemt      transaction  to  Job  Taamsend.     He  made  an  entry  in 

during  his         his  ledger  in  these  words :  —  "  Tottenham  Court  Chavd. 

life,  this  T  •  ^  ..     .,         1 

being  personal  -L^^^  ^^  mortgage  at  5  per  cent,  Aprd  14th,   1831, 

estate  is  not      2000/." 
withm  the 
clause  in  the 

froudfrefating  ^^  ^^^  ^'°^®  ^^  ^®  '^°»  *^  testator  gave  directions 
to  resulting  to  the  trustee  who  treated  with  him  tor  it,  that  the 
docrni^'^of  ^  security  should  be  made  in  the  name  of  his  brother  Job 
resulting  Tonxmsendf  as  he  intended  the  mortgage  to  be  for  his 

that  statute;     benefit,   and  that  it   would   then  be  his.     The  same 

but  the  pro-     trustee,  in  November  18S1,  paid  the  testator  50/.  for  half 

perty  after  i 

the  death  of     a  year  s  interest  on  the  2000/.,  which  became  due  in  the 

to  J  *5*^*°"^   October  preceding,  and  the  tesUtor  then  said  he  should 

force  of  the      receive  the  interest,  but  that  the  principal  money  was 
parol  declar- 
ation. ^ 
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to  be  his  brother  Job%  and  he  made  another  entry  in 
his  ledger  as  follows: — ^*  Received  from  Mr.  Prior^ 
interest  to  14th  of  October,  501" 

The  testator  afterwards  received  two  further  sums  of 
SOL  each  for  the  subsequent  interest,  which  became  due 
in  his  lifetime. 

He  died  on  the  10th  of  March  1833,  having  made  a 
will  and  codicil,  in  which  there  was  no  mention  of  the 
mortgage. 

The  bill  was  filed  against  Job  Townsend  by  the  ex- 
ecutor and  residuary  I^tees  under  the  will  of  Win. 
Tawnsend^  and  the  question  in  the  cause  was,  whether, 
under  the  circumstances,  Job  Taamsend  was  entided  to 
the  principal  sum  of  2000/.,  and  all  interest  thereon 
which  accrued  due  after  tUe  testator's  death,  or  whether 
the  2000/.  belonged  to  the  estate  of  the  testator. 

Mr.  Pemberton  and  Mr.  Ching,  for  the  Plaintiffi. 

It  is  clear  that  the  testator  intended  Job  Taamsend  to 
take  no  interest  in  the  mortgage  during  his  own  life,  and 
the  transaction  cannot  be  supported  as  a  gift  to  take  effect 
after  the  testator's  death,  for  that  would  be  a  fraud  upon 
the  stamp  act  Suppose  the  testator  had  thought  fit  to 
call  iu  the  mortgage  money ;  could  he  not  have  done 
so  upon  his  own  authority  ?  It  was  impossible  that  J(A 
Taamsend  could  have  set  up  any  claim,  for  he  knew 
nothing  of  the  transaction ;  and  as  no  communication  was 
made  to  the  person  who  now  claims  as  cestui  que  trusty  no 
trust  was  in  fact  created.  The  act  of  the  testator  was  re- 
vocable, and  can  no  more  be  enforced  by  the  party  who 
was  not  cognizant  of  it,  than  the  act  of  a  person  who  exe- 
cutes a  conveyance  to  trustees  for  the  payment  of  his  cre- 

L  1  2  ditors, 
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1838. 


Bbnbow 
townssno. 


ditors,  without  making  the  creditors  parties  to  the  oooTey- 
ance,  or  making  any  communication  to  them :  Garrard 
V.  Lord  Lauderdale  {a\  Wal'ON/n  v.  Coutts.  {b)  As  the 
money  advanced  to  the  trustees  of  the  chapel  was  the 
money  of  the  testator,  there  was  a  resulting  trust  ibr  his 
benefit;  and  though  that  presumption  may  undoubtedly 
be  repelled  by  parol  evidence,  it  must  be  such  parol 
evidence  as  will  support,  and  be  consistent  with  the 
legal  title.  If  evidence  inconsistent  with  the  legal  effect 
of  the  deed  were  admissible  for  the  purpose  of  repelling 
the  presumption  of  a  resulting  trust,  an  estate  in  land 
might  be  created  by  parol.  The  effect  of  the  exception 
in  the  statute  of  frauds,  in  respect  of  trusts  resulting  by 
implication  of  law,  is,  in  the  present  case,  to  give  the 
absolute  interest  in  the  principal  and  interest  of  this 
sum  of  2000/.,  not  to  the  Defendant  in  whose  name  the 
security  was  taken,  but  to  the  individual  by  whom  the 
money  was  advanced.  Parol  evidence  to  repel  this 
implication  must  shew  that  the  equitable  corresponded 
with  the  legal  tide;  here  the  equitable  title,  which  the 
parol  evidence  is  adduced  to  support,  is  not  commen- 
surate with  the  legal  tide,  and  is  consequently  incon- 
sistent with  the  written  instrument.  It  is  upon  a 
similar  principle,  that  in  a  suit  for  specific  perform- 
ance of  an  agreement,  parol  evidence  is  never  ad- 
missible on  the  part  of  the  Plaintiff*  to  vary  the  effect 
of  the  written  instrument.  A  defendant  may,  indeed, 
resist  the  specific  performance  of  an  agreement  by 
shewing  from  extrinsic  circumstances  that  there  was 
some  mistake,  and  that  he  never,  in  fact,  entered  into 
such  a  contract  as  appears  on  the  &ce  of  the  instru- 
ment ;  but  a  party  seeking  to  enforce  a  written  agree- 
ment cannot,  by  parol  evidence,  vary  or  contradict  its 
effect. 

Mr. 


(a)  5  Sim.\. 


(6)  5  Mer.  707.  and  3  Sim,  H. 
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Mr.  Bickersieth  and  Mr.  Parker  for  the  Defendant. 

The  inference  from  the  legal  instrument,  prim&faciej 
isy  that  Jab  Tavmsend  was  the  person  who  lent  the 
money  to  the  trustees  of  the  chapel;  but  if  that  in- 
ference be  rebutted  by  extrinsic  evidence,  shewing  that 
the  money  was  William  TownseruTs^  it  would  surely  be 
most  unjust  to  stop  there,  and  refuse  to  let  in  further 
parol  evidence  to  shew  that  William  iutended  his  brother 
to  have  the  bpefit  of  it.  Either  the  legal  instrument 
should  be  allowed  to  speak  for  itself;  or,  if  the  eifect  of 
it  is  to  be  varied  by  parol  evidence,  the  whole,  and  not 
a  part  of  the  truth,  should  be  disclosed.  But  it  is  said 
that  the  equitable  title  raised  by  the  parol  evidence  must 
be  exactly  commensurate  with  the  legal  title  on  the  &ce 
of  the  instrument.  There  is  no  authority  for  that  po- 
sition ;  and  it  was  perfectly  competent  to  WiUiam 
Townsend  to  reserve  a  portion  of  the  equitable  interest 
in  the  mortgage  to  himself^  giving  the  remainder  of  it, 
as  well  as  the  legal  title,  to  his  brother.  In  Maddison 
V.  Andrew  (a),  the  testator  inserted  his  brother's  name 
with  his  own  in  a  lease  of  which  he  obtained  a  renewal, 
and  as  he  alone  paid  the  fine  and  rents,  and  received 
the  profits  in  his  lifetime,  it  was  contended,  in  die  suit 
for  the  administration  of  his  estate,  that  his  brother  was 
a  mere  trustee ;  but  evidence  being  produced  to  shew 
the  testator's  intention  that  his  brother  should  have  the 
benefit  of  the  lease,  if  he  survived  him,  it  was  held  that 
the  resulting  trust  was  sufficiently  rebutted. 
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1883. 
Benbow 

V. 
TOWMBEND. 

Jvdy  8. 


The  Master  of  the  Rolls. 

In  the  case  of  Lloyd  v.  Spilleit  (a),  and  also  in  the 
case  o(Lane  v.  DighUm(b)f  it  is  expressly  decided  that 
a  resulting  trust  may  be  rebutted  as  to  part  of  the 
land  comprised  in  a  deed,  and  prevail  as  to  the  re- 
mainder ;  and  if  it  can  be  rebutted  as  to  part  of  the 
land,  there  can  be  no  reason  why  it  may  not  equally  be 
rebutted  as  to  part  of  the  interest  in  the  land.  But  in 
this  case,  the  trust  being  of  personal  estate,  the  case  is 
not  within  the  statute  of  frauds,  or  the  doctrine  of 
resulting  trusts  under  that  statute ;  but  the  property  will 
belong  to  the  brother  after  the  testator's  death,  by  force 
of  the  testator's  declaration  that  the  20001.  should,  after 
his  own  death,  be  the  property  of  his  brother  Job. 


(a)  S  Mk.  148. 


(b)  Amtler,4W. 
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1834. 


J 


CRABB  V.  CRABB.  ^^^  ^s-  «7. 


AMES  CRABB,  by  his  wiil»  made  in  the  year  1802,  A  father  trant- 
bequeathed  his  property,  which  was  considerable,  of  stock  from 
to  his  son,  the  Plaintifl^  James  George  Crabby  and  his  his  own  name 
three  daughters,  in  manner  therein  mentioned.     In  the  nimetofhis 

month  of  February  1824,   he  transferred  the  sum  of  wn  and  of  a 
f  p       person  whom 

10,000/.  S  per  cent  consols,  whicli  formed  part  of  a  both  father 

larger  sum  of  like  stock  then  standing  in  his  own  name,  p^^^tlw"' 
into  the  joint  names  of  James  George  Crabb  and  of  their  backer 
D.  A  Remington,  one  of  the  partners  in  the  banking  ^hdr  divi- 

house  of  Remington.  Stephenson,  and  Co.,  who  then  dend«;  and 

r  n   t  J    J      1  J  he  told  the 

were,  and  from  thence  till  the  testators  death,  continued  banker  to 

to  be,  the  bankers  as  well  of  the  testator  as  of  James  ^^  ^J  ?^*' 

dends  of  the 

George  Crabb  his  son.     In  the  month  of  Jufy  in  the  sum  so  trans- 
same  year,  the  testator  had  an  interview  with  Mr.  Re^  *®"*°» " 

■^       '  same  were  re- 

mington,   and   verbally   directed    that    the    half-yearly  ceived,  to  the 
dividends  upon  the  said  10,000/.,  which  dividends  had  Underl^s" 
been  then  recently  received  and  carried  to  the  credit  of  direction  the 
his    (the    testator's)    account  with   Messrs.  Remington  ^ere  enjoyed 

and  Co.,  should  be  transferred  to  the  account  of  his  son  !^  ^^  ^."  ^ 

long  as  the 

James  George  Crabb,  and  that  the  future  dividends,  as  father  lived: 
they  accrued  due^  should  be,  in  like  manner,  placed  to  ^fher'^'d   th 
the  credit  of  the  same  account.     This  was  accordingly  first,  that  the 
done;  and,  under  the  authority  of  the  verbal  direction,  ^ed  to  the 
the  dividends  were  regularly  received  and  enjoyed  by  *^ock  abso- 
James  George  Crabb  as  his  own  during  the  whole  of  his  condly,  that  a 

&ther's  life:  but  no  further  intimation  of  bis  purpose  S^^*}"^.^* 

^     '^   ,      father's  will, 

in  executed  two 
years  after  the 
transfer,  could  not  be  read  to  qualify  or  explain  the  effect  of  the  transaction ;  and, 
thirdly,  that  the  Uinguage  of  that  codicil,  vrith  respect  to  the  stock*  was  too  vague 
and  obscure  to  put  the  son  to  his  election  between  the  stock  transferred,  and  the 
benefits  given  him  by  the  will. 

LI  4 
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18S4.  ^  in  transferring  the  stock  was  ever  made  by  Mr.  CraU 
the  father,  and  no  declaration  of  trust  of  the  stock 
itself  was  ever  executed.  On  the  19th  of  Jti^  1826,  the 
testator  executed  two  codicils  to  his  will;  by  the  first 
of  which,  after  giving  certain  pecuniary  legacies  to  his 
daughters,  he  bequeathed  the  residue  of  his  fortune  to 
his  son  James  George  Crabb  for  his  life,  with  remainder  to 
his  children  as  therein  mentioned ;  and  he  appointed  bis 
son  James  George  Crabby  2).  R.  Remington^  and  two  other 
persons,  his  executors.  The  second  cftdicil  b^gan  in 
these  words,  **  I  have  appointed  James  George  Crabby 
D.  R.  Remington^  &c.  my  executors  to  my  last  will,  in  a 
codicil  made  this  day,  viz.  that  I  have  made  in  S  per 
« cent,  consols  an  account  in  the  name  of  the  said  Jamet 
George  Crabb  and  D.  22.  Remington^  that  is,  for  lO^OOOf. 
consols ;  I  also  desire  that  my  executors  sell  my  Easi 
India  as  well  as  my  Bank  stock,  to  be  placed  in  the 
consols  for  and  on  account  of  my  son  James  George 
Crabb  and  family;"  &c. 

At  the  time  when  these  codicils  were  executed,  the 
Plaintiff,  James  George  Crabby  was  a  widower  upwards 
of  forty  years  of  age.  The  testator  died  in  the  year 
1828.  At  the  hearing  of  the  cause  on  further  directions, 
the  Master  of  the  Rolls,  among  other  things,  deter* 
mined  that  the  10,^00/,  3  per  cent*  consols  transferred 
into  the  joint  names  of  the  Plaintiff  and  Z).  JR.  Reming-- 
ton  passed  under  the  second  codicil  along  with  the  East 
India  and  Bank  stock,  and  an  appeal  was  now  brought 
from  that  decision. 

The  principal  questions  ai^ued  on  the  appeal  were, 
first,  whether  the  transfer  of  the  10,000/.  stock  into  the 
joint  names  of  the  Plaintiff  and  Remitigtouj  coupled  with 
the  direction  to  the  latter  to  place  the  accruing  divi- 
xlends  to  the  credit  of  the  Plaintiff,  operated  as  an  ad- 
vancement 
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vancemeot  to  the  testator's  sod  ;  and,  secondly,  if  it  did,  1884. 

whether  the  second  codicil  amounted  to  a  disposition  -^  ~ 
of  the  stock,  so  as  to  raise  a  case  of  election  against  «. 

the  son.  C**^"- 

The  Sdictior^Generalf  Mr.  Wray,  and  Mr.  O.  Ander- 
dofij  in  support  of  the  appeal,  contended,  that  the  effect 
of  the  transfer  in  Febnuny  1824,  was  to  convey  to  the 
Plaintiff  an  absolute  and  immediate  interest  in  the  stock. 
The  testamentary  paper,  on  which  the  respondents  re- 
lied, was  not  executed  till  the  month  of  July  1826,  more 
than  two  years  afterwards ;  and  if  the  gift  was  perfected 
in  1824,  no  argument  surely  was  required  to  prove,  that, 
from  that  time,  it  ceased  to  be  competent  to  the  father, 
either  to  recall  his  bounty,  or  in  any  way  to  alter  the  dis- 
position of  the  property :  Murkss  v.  Franklin,  {a)  .  At 
the  period  of  the  transfer,  nothing  was  expressed  as  to 
the  purpose;  but  the  direction  subsequently  given  to  Re^ 
mington  to  take  the  dividends,  then  just  received,  from 
the  father's  account,  and  carry  them,  as  well  as  the  future 
dividends,  to  the  credit  of  the  son,  furnished  a  strong 
corroboration  of  the  inference  of  intention  to  be  drawn 
from  the  act  of  transfer  itself;  and  the  circumstance  that 
this  arrangement  was  suflered  to  continue  and  be  acted 
upon  without  interruption  during  the  joint  lives  of  the 
&ther  and  son  plainly  shewed  the  light  in  which  the 
parties  regarded  the  transaction.  The  addition  of  the 
banker's  name  as  a  trustee  was  probably  made  with  a 
view  to  enable  him  to  receive  the  dividends,  and  possibly 
also  to  operate  as  some  check  against  the  Plaintiff's  pre- 
cipitately or  improvidently  disposing  of  the  fund. 

It  might,  perhaps,  be  urged,  that  the  insertion  of  Mr. 
JRemington^B  name  in  the  Bank  books,  jointly  with  that  of 

the 
(a)  1  Swam.  13. 
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1884.  the  Plaintiff,  rendered  the  former  a  trustee  for  Mr. 
Crabb  the  elder.  Even  then,  in  the  events  which  had 
happened,  the  result  would  be  still  the  same ;  for  the 
father  and  son  would  be  joint-tenants  of  the  capital, 
which  must  now,  by  survivorship,  be  taken  to  have 
vested  in  the  latter.  But  Lamplugh  v.  Lampbigh  (a)  was 
a  distinct  authority  to  shew,  that  in  a  conveyance  with- 
out valuable  consideration  by  a  father  to  his  son,  the 
addition  of  a  stranger's  name  to  that  of  the  son  did  not 
deprive  the  transaction  of  its  character  as  advancement, 
or  operate  as  a  reservation  of  any  right  of  property 
in  the  father;  and  the  reasoning  of  Lord  Chancellor 
Camper  with  respect  to  the  motives  which  might  induce 
a  parent  to  make  the  conveyance  in  such  a  form,  no 
less  than  his  Lordship's  judgment  upon  the  point  before 
him,  had  a  direct  and  decisive  bearing  upon  the  pre- 
sent case. 

If  this  were  the  effect  to  be  given  to  the  original 
transaction,  there  was  nothing  in  the  codicil  inconsisteni 
with  such  an  intention,  or  putting  the  Plaintiff  to  elect. 
The  codicil  was  couched  in  language  vague  and  obscure 
in  the  extreme :  it  was  a  mere  recital  of  that  which  the 
testator  had  done  at  a  former  period,  and  according  to 
its  natural  construction,  it  seemed  rather  to  confirm 
than  to  impeach  or  defeat  the  act  by  which  the  stock 
had  been  placed  at  the  disposal  of  the  Plaintiff  and  Mr. 
Remif^^tonw 

Mr.  Knight  and  Mr.  Kinderdey^  for  the  Respondents, 
admitted,  that  if  a  fund  were  transferred  or  an  estate 
conveyed  by  a  parent  to  a  child  without  valuable  con- 
sideration, the  inference  was  that  the  transaction  was 
intended  to  advance  the  child^  who  would  therefore  take 

the 

(a)  \P.  Wmt.\\U 
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the  property  for  his  own  benefit  But  thb  was  a  naked  18S4. 
presumption  of  law  liable  to  be  rebutted  by  circum- 
stances, and  furnishing  no  absolute  or  inflexible  rule. 
In  the  case  before  the  Court  several  circumstances  con- 
curred, any  one  of  which  would  be  sufficient  to  destroy 
or  repel  the  general  inference  of  law:  the  supposed 
object  of  the  advancement  was,  at  the  time  of  the  trans- 
action, himself  the  father  of  a  &mily,  and  upwards  of 
forty  years  of  age ;  the  transfer  was  made  to  him  not 
alone,  but  in  conjunction  with  another  person ;  and  that 
other,  moreover,  was  the  very  individual  who  had  been 
for  years  in  the  habit  of  receiving  the  father's  dividends. 
Mr.  Remington^s  conduct  in  at  first  carrying  the  di- 
vidends to  the  credit  of  the  testator's  account  plainly 
shewed  how  he  understood  the  matter;  and  the  sub- 
sequent direction  given  by  Mr.  Crabb  the  elder  to  place 
them  in  future  to  the  credit  of  his  son  amounted  to  no 
more  than  an  authority  or  mandate  under  which,  till 
his  father  should  recall  it,  the  Plaintiff  became  entitled 
to  receive  and  enjoy  the  profits  of  the  stock.  The 
Plaintiff's  interest  in  the  dividends,  therefore,  was  a 
mere  interest  at  will,  being  entirely  dependent  on  the 
pleasure  of  his  iather;  who  might  at  any  moment  defeat 
it  by  signifying  his  wishes  to  that  effect.  If  the  son  had 
died  in  the  lifetime  of  Mr.  Bemingtan,  could  it  then 
have  been  contended  that  the  representatives  of  the  son 
might  claim  the  capital  of  the  fund  ? 

In  the  situation  in  which  the  Plaintiff  then  stood,  it 
was  not  unnatural  that  Mr.  Crabb  the  elder  should  wish 
to  nominate  his  son,  together  with  his  banker  Mr. 
Remingion^  to  be  a  trustee  for  himself.  The  name  of 
the  latter  might  be  perhaps  introduced  to  negative  the 
presumption  now  attempted  to  be  set  up,  and  perhaps 
also  for  convenience  in  the  receipt  of  the  dividends. 

The 
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2834.        The  notion  that  the  Plaintiff  and  Mr.  RemingUm 

joint  tenants  holding  in  difierent  characters,  the  one  as 
beneficial  owner,  and  the  other  merely  as  trustee,  was 
contrary  to  principle  and  probability,  and  was  qoite 
unsupported  by  authority:  Stileman  v.  Ashdamn.  {a)  No 
case  could  be  cited  in  which  a  voluntary  conveyance  of 
land  or  (which  must  depend  on  the  same  principles)  a 
transfer  of  stock  to  two  persons  jointly,  of  whom  one 
was  the  adult  son  of  the  owner,  and  the  other  a  stranger^ 
had  been  held- to  operate  as  a  gift  to  the  son  for  his  own 
benefit  Lamplugk  v.  Lamplugh  was  very  different  in 
its  circumstances.  The  conveyance  was  there  made  to 
a  nephew  jointly  with  the  infant  son ;  and  great  stress- 
was  laid  by  the  Lord  Chancellor  on  the  fact  of  that  son 
being  a  minor,  and  therefore  unfit  to  be  a  trustee;  his 
Lordship  holding  that  the  protection  which  the  infant 
might  derive  from  having  another  person  associated 
with  him  in  the  legal  ownership  of  the  estate,  was  a 
probable  and  prudential  reason  why  the  conveyance 
'was  made  in  so  singular  a  form.  Lord  Hardancke^  in 
Stileman  v.  Ashdcnon^  expressed  an  opinion  that  the 
cases  had  gone  quite  far  enough  in  favour  of  advance- 
ment; and  bis  observation,  there 'reported,  that  a  pur- 
chase in  the  name  of  fiither  and  son  did  not  answer  the 
purpose  of  an  advancement,  was  directly  applicable  to 
the  present  question. 

Upon  the  other  point,  the  peculiar  form  and  language 
of  the  seoHid  codicil,  construed  with  reference  to  the 
preceding  act  of  transfer,  and  to  the  purport  of  the  prior 
codicil  then  recently  executed,  strongly  indicated  the 
testator's  intention  to  deal  with  the  consols  which  bad 
been  the  subject  of  the  transfer,  and  to  dispose  of  them 

in 

{a)  S  Aik,477,;  but  see  Sack  v.  Andrews,  P.  ch.  1. 
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in  the  same  way  as  the  East  India  and  Bank  stock,  m        1884. 
favour  of  the  Plaintiff  and  his  family ;  and,  if  so,  a  clear 
case  of  election  would  arise. 


The  Lord  Chancellor.  March  «y. 

With  respect  to  the  sum  of  10,000/.  consols,  trans^ 
ferred  by  the  testator  into  the  names  of  the  Plaintifl^ 
James  George  Crabby  his  son,  and  D.  B.  Remington^ 
two  questions  are  raised ;  first,  was  the  transfer  a  gift 
or  advancement  to  his  son ;  and,  secondly,  if  it  was,  haa 
the  donor  so  dealt  with  the  subject  matter  of  it  by  his 
will  as  to  raise  a  case  of  election  ? 

Without  departing  from  the  authorities,  it  is  im- 
possible to  doubt  that  the  transfer  was  a  gift  or  advance- 
ment to  the  PlaintiSI  It  is  true  that  in  Stil^man  v.  Ash^^ 
dawn  (a).  Lord  Hardwicke  appears  to  complain  of  the 
Court  having  gone  too  far  in  supporting  advancement. 
But  he  determines  nothing  against  the  doctrines  esta- 
blished, and  indeed  he  professes  to  be  bound  by  the  rule ; 
and  in  Taylor  v.  Taylor  (6),  decided  a  few  years  before, 
where  a  father  had  purchased  land  in  his  son's  name,  and 
taken  possession  himself,  and  continued  to  hold  it  and  re- 
ceive the  rents  and  profits  till  his  death,  his  Lordship  de- 
creed that  the  purchase  was  a  trust  for  the  son.  In  Chap^ 
man  v.  Gibson  (c).  Lord  AlvanUy  comments  on  this  case 
of  Taylor  v.  Taylor^  respecting  which  he  had  consulted 
the  Registrar's  book.  In  Finch  v.  Finch  {d\  where 
much  consideration  was  given  to  the  question,  no  traces 
can  be  discovered  of  any  disposition  in  the  Court  to 
break  in  upon  the  principle;  and   Lord  Chief  Baron 

Eyre^ 

(a)  S  Atk,  477.  (c)  5  Bro.  C.  C,  2S9. 

lb)  1  Atk,  596.  (d)  15  Vet,  43, 
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18S4.  ^yre^  in  a  case  cited  by  Mr.  Waikins  (a),  seems  to  doubt 
if  it  had  been  extended  far  enough.  I^  however,  a 
purchase  by  the  father,  in  the  joint  names  of  father 
and  son,  with  the  possession  retained  by  the  father, 
makes  the  transaction  a  gift  to  the  son,  surely  this  case 
of  a  transfer  to  the  son  and  a  stranger,  though  that 
stranger  be  the  father's  banker,  cannot  be  less  strong 
in  favour  of  advancement.  If  Mr.  Bemingtan  had  been 
only  the  father's  banker,  and  not  the  son's,  that  circum- 
stance would  not  be  so  strong  to  rebut  or  displace  the 
ruling  presumption  of  intention  to  give,  as  where  the 
purchase  was  in  the  name,  not  of  the  father's  banker, 
but  of  the  father  himself.  It  is  said,  indeed,  that  Mr. 
Remington  was  the  son's  banker  as  well  as  the  father^s, 
but  there  is  no  occasion  to  rest  on  that  argument,  for 
the  reason  I  have  assigned.  Then  Lampbigh  v.  Lamp- 
lugh{b)  gives  additional  authority  to  the  proposition. 
That  was  the  case  of  a  purchase  in  the  name  of  the  son 
and  a  nephew,  the  father  taking  the  profits  during  his 
life;  and  the  Court  there  held  the  purchase  to  be  a 
trust  for  the  son.  Nor  ought  it,  in  the  present  case,  to 
be  laid  out  of  view,  that  when  the  banker  applied  to  the 
testator  for  instructions,  the  latter  immediately  told  him 
to  carry  the  dividends  to  bis  son's  account  For  these 
reasons,  I  am  of  opinion  that  the  consols  were  a  gift  or 
advancement  to  the  son. 

I  am  further  of  opinion,  that  no  reliance  can  be 
placed  upon  the  reference  made  in  the  codicil,  either  as 
explaining  the  transfer,  and  shewing  it  to  have  been  not 
a  gif):,  but  a  trust  for  the  father  himself  or  as  raising  a 
case  of  election.  As  explaining  or  qualifying  the  gift 
previously  made,  it  clearly  could  have  no  such  oper- 
ation, 

(fl)  Dyer  ▼.  Dyer^  I  Walk,  on         {6)  1  P.  JVmtAU. 
Copyholdt,^,2\6,  S.C,  1  Car,9S. 
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ation,  even  if  its  meaning  were  much  plainer  than  any  1834. 
one  can  pretend  to  consider  it.  If  the  transfer  is  not 
ambiguous,  but  a  clear  and  unequivocal  act,  as  I  roUst 
take  it  to  be  upon  the  authorities,  for  explanation  there 
is  plainly  no  place ;  although,  indeed,  when  we  look  at 
it,  any  thing  less  clear  than  this  supposed  explanation 
can  scarcely  be  conceived.  By  itself  it  is  hardly  in  any 
way  sensible.  At  most  it  may  be  regarded  as  barely 
intelligible,  or  rather  as  capable  of  being  made  so  by 
insertions  and  alterations.  If,  then,  it  cannot  be  ad- 
mitted to  explain,  still  less  can  it  be  allowed  to  qualify 
the  operation  of  the  previous  act.  The  transfer  being 
held  an  advancement,  nothing  contained  in  the  codicil, 
nor  any  other  matter  expostfacto,  can  ever  be  allowed 
to  alter  what  had  been  already  done. 

Is  there  then,  lastly,  room  for  election?  This  de- 
pends upon  whether  or  not  the  codicil  assumes  to 
give  away  from  the  son  ^hat  he  had  obtained  by  the 
transfer;  and  the  argument,  of  course,  proceeds  upon 
the  supposition,  that  the  former  reasoning  had  failed, 
and  that  the  transfer  effectually  conveyed  the  consols  to 
the  son.  Now,  in  the  very  unintelligible  sentence  with 
which  the  codicil  commences,  there  is  nothing  in  the 
least  inconsistent  with  an  acknowledgment  that  the  stock 
was  the  property  of  the  son,  and  was  so  to  remain. 
Even  a  construction  which  would  vest  the  stock  in  the 
Plaintiff  and  Mr.  Remington^  in  their  capacity  of  ex- 
ecutors, would  not,  of  necessity,  exclude  this  supposition ; 
since  they  might  still  be  intended  to  hold  it  only  as 
trustees  for  the  beneficial  owner.  At  all  events,  the  ex- 
pressions are  of  much  too  doubtful  and  obscure  a  nature 
to  raise  a  case  of  election. 
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Rolls. 
ilf«rcA6.7.»l.  KILPIN  V.   KILPIN. 

L.C. 

,    js"-  KILPIN  V.  LAMB. 

ilpri/li,lS,19. 

A  person  TN  this  case  two  bills  were  filed  by  William 

8000/.  3  per  Kilpin  and  Charles  Kilpin,  the  surviving  childpen 

cent  consols     of  Ann  Kilpin^  against  their  mother  and  other  parties. 
and  4500f«         _^       #•        ■  .n  /ti    v  #•        i  *•!_"• 

South  Sea        The  first  bill  was  filed  for  the  purpose  of  having  it 

stock  into  the   declared  that  Mrs.  Kilpin,  the  mother,  was  a  trustee 
names  of  his  -r    »  » 

illegitimate  for  their  benefit  as  to  the  sums  of  8000/.   3  per  cent. 

hSsteS  co°8o'»<^a^   Bank  annuities,   and   4500/.    South  Sea 

and  their  annuities,  standing  in  her  name.     The  second  bill  was 

children,  and  ^'^  ^'^^  ^^^  purpose  of  having  it  declared   that  Mrs. 

by  parol  de-     Kilpin,  the  mother,  was  a  trustee  for  the  Plaintiffs,  in 
clarations,  '  ,.         ,  ,  .  .        i  j-       • 

confirmed  by    respect  of  a  sum  of  900/.  long  annuities  also  standing  uf 

an  entry  in  a    1,^^  name,  and  to  which  the  Plaintiffs  claimed  to  be; 
memorandum  ^  ^ 

book,  declared  entitled  under  a  codicil  to  the  will  of  James  Widmore. 
the  invest- 
ment to  be 
for  the  benefit       Mrs.  Kilpin,  the  mother,  died  pending  the  suits,  having 

daughter's        made  a  will,  by  which  she  appointed  Edwin  Jacison  and 

children  who    George  Lamb  her  executors,  and  bequeathed  to  Jackson, 
should  attain  ^  •  u 

twenty-one.      to  whom  she  was  under  an  engagement  of  marriage^  the 

Sntfeirod"**   *'^  *"""^  ^^  ^^^^  ^^^^^^  ^^*'®  ^®  subject  of  the  two 
900/.  long        suits.     Lamb  alone  proved  her  will,  and  both  suits  were 

hilTownname  '"^^^^^d  against  him.  As  much  of  the  evidence  taken 
jointly  with      in  the  two  suits  applied  equally  to  both  of  them,  it  was 

his  illegitimate  agreed  that  the  two  causes  should  be  heard  together. 

daughter  and 

her  two  eldest 

children,  and         Mrs.  Kilpin  was  the  illegitimate  daughter  of  the  tes- 

dS«^^*  Utor  James  Widmore,  who  had  no  other  child ;  and,  in 
that  he  did  the 

not  intend  to 

part  with  the  control  over  this  stock,  and  he  disposed  of  it  by  a  codicil  to  hu  will: 
Held,  after  the  death  of  the  daughter  and  her  husband,  and  her  two  eldest  children 
under  twentv-one,  that  two  surviving  children,  who  had  attained  twenty-one,  were 
entitled  to  the  consols  and  South  Sea  stock,  and  that  the  long  annuities  pasted  by 
the  testator's  codicil. 
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the  year  1802,  she  intermarried  with  William  Hopkins  1838. 
Kilpin  the  elder,  the  father  of  the  Plaintiffs.  Upon 
that  marriage  the  testator  gaye  her  as  a  portion  a  sum 
of  9300/.  8  per  cent,  consols,  which,  by  her  marriage 
settlement,  was  vested  in  trustees  to  the  use  of  the 
intended  husband  and  wife  successively  for  life^  with 
remainder  to  the  children  of  the  marriage. 

In  the  month  of  Nijvember  1817  there  were  four 
children  of  the  marriage;  namely,  James  Widmore  Kil» 
piuj  Ann  Kilpin  the  younger,  and  the  two  Plaintiffs  WiU' 
Ham  HcpUns  Kilpin  and  Charles  Kilpin  f  and  in  that 
month  the  testator  James  Widmore  transferred  die  two 
sums  of  8000/.  3  per  cent,  consols,  and  4500/.  South  Sea 
annuities,  which  were  the  subject  of  the  first  suit,  into 
the  names  of  Mr.  and  Mrs.  Kilpin  and  their  two  eldest 
children,  Ann  Kilpin^  and  James  Widmore  Kilpin  called 
in  the  transfer  books  James  Kilpin,  and  he  made  a  coi^ 
temporaneous  entry  in  a  journal  or  memorandum  book 
as  follows :  *-« "  Naoember  1817,  transferred  to  Mr.  Kil^ 
pin,  Mrs.  Kilpin^  Miss  Kilpin^  and  James  Kilpin  8000/. 
3  per  cent  consols,  and  4500/.  South  Sea  stock,  for  the 
use  and  benefit  of  the  family,  omnibus  inclusis!* 

On  the  25th  of  August  1 820,  the  testator  James  Wid* 
more  transferred  the  sum  of  900/.  long  annuities,  which 
was  the  subject  of  the  second  suit,  into  the  joint  names 
of  himself,  Mr.  and  Mrs.  Kilpin,  and  their  son  James 
Widmore  Kilpin,  who  was  in  this  transfer  also  called 
James  Kilpin. 

Ann  Kilpin,  the  daughter,  died  on  the  2d  of  Marek 
1821,  under  the  age  of  twenty-one.  Mr.  Kilpin,  the 
husband,  died  in  the  month  of  June  1828.  The  son 
James  Widmore  Kilpin  survived  his  father,  but  died  in 
the  month  o{  June  1824,  under  the  age  of  twenty-one; 
and  the  testator  James  Widmore  died  in  the  month  of 

Vol.  I.  Mm  October 
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IB3S.       Odober  1825.    The  first  bill  was  filed  in  the  moodi  of 

Febrmary  1825,  in  the  life-time  of  Jamn  Widmcre^  who 

was  one  of  the  Defendants  to  it,  and  the  aeoond  bill  in 

die  month  of  November  1 825.     Mrs.  Kilpim^  the  nother^ 

bj  her  answer  to  the  first  bill,  claimed  to  be  entidcd  bgr 

surTiyorshiiH  as  well  beneficially  as  legally,  to  tbe  two 

sums  of  8000/.  3  per  cent  consols,  and  45001  South  Sea 

annuities;  and  by  her  answer  to  the  second  bill«  she 

admitted  that  James  Widmore  did  not  declare^  or  bind 

Mmself  to  any  trusts  as  to  the  WOL  long  annuities ;  and 

she  submitted  that  the  transfer  thereof  into  tbe  names  of 

herself,  her  husband,  and  her  son,  was  an  advancement 

for  their  joint  benefit,  and  that  she  was  entitled  to  tbe 

same  by  survivorship.    Mrs.  Kilpin  died  in  tbe  mooth 

of  May  1898. 

The  testator  James  Widmore  made  his  will  on  tbe 
18  th  of  January  1821,  and  thereby  devised  considerabk 
real  estate  to  James  Widmore  Kilpin^  the  son^  and  gave 
bis  residuary  personal  estate  equally  between  such  of 
the  four  children  of  Mrs.  Kilpin  as  should  itftain  tbe 
age  of  twenty-one,  with  a  direction  to  his  trustees  to 
apply  any  part  of  the  expectant  shares  of  the  children  to 
their  maintenance  and  education  during  their  minorities, 
without  inquiring  whether  the  parents  were  or  were  not 
of  ability  to  maintain  them. 

The  testator  made  a  codicil  to  his  will  on  tbe  26tb 
day  tXJtdy  1825  in  the  following  words: — ^^  I  give  9001. 
a  year,  long  annuity,  now  standing  in  my  name»  and  tbe 
name  of  Ann  Kilpin^  as  survivors  in  a  joint  account  with 
WiUiam  Hopkins  Kilpinj  deceased,  and  James  Widmore 
Kilpin^  deceased,  therein  called  James  KHpin^  to  my  ex*> 
ecutors,  in  trust  for  my  grandcbildren  WiUiam  Hopkins 
Kilpin,  and  Charles  Kilpin^  equally  share  and  share  alike, 
to  vest  at  the  age  of  twenty-one  years;  and  in  case 
either  shall  die  under  that  age,  J  give  the  whole  to  such 

survivor; 


Kiunr. 
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survivor;  whidi  said  stock  I  placed  in  the  names  befi3re       1888. 
mentioned  for  the  benefit  of  roy  grandchildren,  and     "^  ^ 
for  them  only,  as  I  named  the  parents  merely  as  trustees,       _  «. 
subject  to  any  directions  I  might  afterwards  give  by  will 
concerning  the  same ;  and  I  desire  my  executors  to  per- 
mit the  dividends  to  accumulate  until  my  said  grand- 
children attain  twenty-one  years  as  aforesaid,  and  to  lay 
out  the  same  on  government  or  real  security  for  that 
purpose,  to  the  best  advantage,  in  the  mean  time ;  and  I 
desire  my  executors  to  take  all  necessary  steps  for  ob- 
taining possession  of  the  said  stock.     Witness  my  hand, 
the  26th  day  ofjufy  1825/' 

The  following  entries,  among  many  others  of  a  similar 
kind,  from  the  journal  or  memorandum  book  of  the 
testator,  which  entries  were  in  his  own  handwriting, 
were  read  as  evidence  with  respect  to  the  two  sums  of 
8000/.  8  per  cent  consols,  and  45002.  SouiA  Sea  stock. 

*^  James  Kilpin  will  consider  himself  fully  provided  for 
by  the  real  property  given  him  by  my  wilL  The  funded 
property  was  transferred  to  his  father  jointly,  to  enable 
him  to  provide  for  the  younger  sons  of  Mrs.  Kilpin^  if 
occasion  require.    Let  Jbmes  be  just  and  generous.*' 

**  The  real  estate  being  divided  from  the  personal, 
whereby  James  Kilpin  is  amply  provided  for,  notwith* 
standing  neither  William  or  Charles  Kilpin  is  possessed 
of  power  to  claim  the  stock  from  their  names  being 
omitted,  it  is  my  desire  that  the  principal  may  become 
theirs,  although  Mr.  Kilpin,  Mrs.  Kilpin,  and  James 
Kilpin  have  a  power  over  it     Fiat  justitiaJ* 

"  By  the  death  of  A.  K.,  jun.,  and  W.  K.,  sen.,  Nos.  2. 
and  3.  (referring  to  the  80002.  8  per  cent  consols,  and 
45002.  Soidh  Sea  stock)  are  at  the  diqsosal  of  the  sni^ 


▼ivors." 
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^*  Mr.  Ktlpifij  James^  and  Ann  being  dead,  Mrs.  Kil^ 
pin  is  left  alone  in  the  account,  which  was  put  into  the 
above  names  for  the  benefit  of  the  children.  Midsummer^ 
1824." 


The  following  entries,  among  many  others,  in  the 
handwriting  of  the  testator,  were  also  read  in  evidence 
as  to  the  900/L  long  annuities. 

'^  Transfer  of  900/L  per  annum.,  long  annuity,  by 
Messrs.  Ladbroie  &  Co.,  from  my  name  to  myself  Mr. 
Kilpinj  Mrs.  Kilpin^  and  James  Kilpin^  made  August 
25th.  For  my  use  during  my  life,  then  to  Mr.  Kilpin 
and  Mrs.  Kiiptn,  for  the  benefit  of  their  children  equally 
at  the  age  of  twenty-one.*' 

**  L.  A.  900/.  per  annum.  I  think  James  should  now 
relinquish,  nnd  give  up  all  interest  in  the  above.  Jiz- 
nuaty  ISihj  1821.'' 

*^  James  is  amply  provided  for  under  my  will ;  he  will 
not  have  occasion  beyond  that.     January  1821." 

*^  Equitable  division  of  900/.  per  annum,  long  an* 
nuity ;  one  third  for  life  to  Mr.  and  Mrs.  Kilpin  or  the 
survivor ;  then  to  become  the  property  of  JV.  H*  Kilpin^ 
and  C  i7.  Kilpin^  it  being  allowed  to  James  Widmore 
Kilpin  to  take  1000/.  out  of  it.     January  12th,  1822." 


Much  evidence  was  read,  which  did  not  appear  to 
the  Court  to  be  material ;  on  the  part  of  the  Plaintiffs^ 
the  following  deposition  of. Henry  Beaumont  CcleSj  who 
was  the  testator's  attorney,  was  strongly  relied  upon:»* 

The  deponent  saith,  that  he  was  upon  terms  of  in- 
timacy and  friendship  with  James  Widmore  at  the  time 
of  his  death,  and  had  been  so,  more  particularly,  for 

the 
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the  last  six  or  seven  years  prior  to  his  decease;  that  I89S. 
he  was  well  ticquainted  with  the  deceased  William  Hop* 
tins  Ktlpin  and  Afin  his  wife,  and  was  on  terms  of 
intimacy  and  friendship  with  them  from  the  year  18 18^ 
or  1819,  down  to  the  time  of  their  respective  deathsf 
and  believes  that  Ann  Ktlpin^  deceased,  was  the  natural 
or  reputed  child  of  the  said  James  Widmore^  having 
heard  the  said  James  Widmore  say,  that  Ann  Kilpin  was 
such  natural  or  reputed  child;  and  that  the  deceased 
William  Hopkins  Kilpin  had,  by  the  said  Anti  his  wife^ 
four  children  living  in  the  month  of  November  181 7^ 
namely,  Ann  Kilpin,  James  Widmore  Kilpin,  and  the 
Plaintifis  William  Hopkins  Kilpin  and  Charles  James 
Kilpin  ;  and  saith  that  two  of  the  said  children,  namely» 
Ann  Kilpin  and  James  Widmore  Kilpin^  are  now  de- 
ceased, and  that  Ann  Kilpin  died  in  the  month  of  March 
1821,  and  was  then  of  the  age  of  sixteen  or  seventeen 
years,  as  deponent  believes,  and  that  James  Widmore 
Kilpin  died,  as  deponent  believes,  in  the  month  of  June 
1824,  and  that  he  was  then  of  the  age  of  between  nine- 
teen and  twenty  years ;  and  that  conversations  ^id  fre- 
quently take  place  between  deponent  and  the  said  James 
Widmore  deceased,  from  the  time  deponent  became  pro- 
fessionally concerned  for  the  said  James  Widmore  in  the 
year  1815  up  to  the  time  of  his  death,  with  respect  to 
the  children  of  the  deceased  William  Hopkins  Kilpin 
by  Ann  Kilpin  his  wife;  and  the  said  James  Widmore 
expressed  great  anxiety  for  the  welfare  of  the  said 
children  in  the  world,  and  some  short  time  prior  to  the 
month  of  October  1817  told  the  deponent,  in  convers- 
ation, that  he,  James  Widmore,  contemplated  transferring 
certain  stocks  or  funds,  equal  to  about  10,000/.,  into  the 
names  of  the  said  children,  jointly  with  those  of  their 
parents ;  and  he  afterwards  told  the  deponent  that  the 
stocks  which  he  contemplated  transferring  consisted  of 
8000/L  3   per  cent,  consolidated  bank  annuities,  and 
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183&       45002.  South  Sea  stock,  and  he  did,  on  the  first  of  the 
said  occasions,  and  several  times  afterwards,  tdl  de* 
ponent  that  he  meant  to  give  the  said  bank  annuitiei 
and  stock  to  the  said  children  absolotely;  and  sone  time 
in  October  1817,  the  said  Jame$  Widmore  called  upon 
deponent,  and  said  be  brought  with   him   powers  of 
attorney  to  effect  the  said  transfers,  and  he  did,  on  thst 
occasion,  execute  two  several  powers  of  attorney  fcr 
the  purpose  aforesaid ;  and,  as  deponent  best  reoolkcd 
and  believes,  the  same  were  executed  in  the  piesenos 
of  deponent,  and  he,  deponent,  with  one  of  his  thea 
clerks,  attested  such  execution  thereof;  and  at  the  time 
when  the  said  James  Widmore  executed  the  same,  or  jost 
afterwards,  the  said  Jama  Widmore  said,  **  I  have  now 
given  these  children  as  good  as  10,000^.,  and  be  added 
as  follows,«*-<'  Their  fathers  name  being  in  the  aoooant 
will  enable  him  to  receive  the  dividends  for  their  beaefit^ 
and  he  can  pay  their  school  bills  with  \U     It  will  save 
the  necessity  of  his  applying  to  me  from  time  to  tiflse  to 
pay  their  school  bills."   And  the  d^x>nent  farther  saitht 
that  shortly  afterwards,  upon  the  occasion  of  deponeat 
seeing  the  said  James  Widmore  at  his  house  in  Zx»V 
Parish^  the  said  James  Widmore  told  deponent  that  be 
had  been  informed  by  his  bankers  that  it  was  contrary 
to  the  usage  of  the  Bank  of  England  to  permit  a  trsiif- 
fer  to  be  made  into  more  than  four  names,  and  that  he^ 
the  said  James  Widmore^  had  selected  the  parents  cf  the 
children,  and  the  two  elder  children,  that  the  porenU 
might  receive  the  dividends  antil  the  children  caaae  of 
age^  which  dividends,  with  the  principal  ftmds,  he^  the 
said  James  Widmore^  said  he  intended  for  the  benefit  of 
the  four  children  equally,  and  which  he^  the  said  Jin»^ 
Widmore^  did  repeatedly  then  and  at  subsequent  times 
tell  deponent.    And  the  deponent  saitb,  that  the  afo^* 
said  conversations  generally  todc  place  at  the  house  of 

the  said  James  Widmore  in  Long  Parish^  sometinnc* 

when 
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wken  be  and  deponent  have  been  alone,  and  sometimes       1888. 
in  the  presence  of  the  deceased  WiUiam  Hopkins  and 
g  Ann  his  nife;  and  deponent  recolleolt  particularly  the 

said  Jamet  Hidmore  frequently  mentioning  chat  the  said 
transfers  were  made  br  the  benefit  of  the  said  children 
equally,  and  that  the  parties  named  in  the  acconiit  were 
mere  trustees  fior  the  said  Sour  childcen.  And  deponent 
saith,  that  the  said  deceased  Jasnes  Widmore  was,  to 
the  knowledge  of  deponent,  possessed  nf  the  sum  of 
BOOL  per  annum  of  Bank  long  annuities  in  the  year 
1820,  and  that,  in  the  month  oi  August  1820,  the  said 
James  Widmore^  as  deponent  believes,  did  transfer  the 
said  Bank  long  annuities  into  the  names  of  himself  and 
the  said  deceased  ffUUam  Hopkins  Kilpin  and  Ann  his 
wife,  and  Jamn  Widmore  Kilpin^  the  son  of  die  aaid 
WiUiam  Hopkins  Kilpin  and  Ann  his  wife,  by  the  name 
of  James  Kilpin  ;  and  that  the  said  James  Widmore  did^ 
some  time  in  or  about  Attgmt  1820,  on  the  oocasLoo  of 
deponent  Attending  him  at  bis  house  in  Loj^  Parish^ 
inform  deponent  that  he  had  made  the  said  transfer, 
and  that  he  intended  to  make  some  further  disposition 
of  the  said  Bank  long  annuities,  beneficial  to  the  family 
of  his  daughter  Ann  Kilpin  $  and  the  deponent  did,  on 
the  said  and  on  other  occasions,  hear  James  Widmore 
wblj^  that  he  dki  not  intend  to  part  with  the  control 
over  the  said  sum  of  Bank  long  annuities,  and  that  he 
considered  he  had  full  right  to  dispose  of  it  as  he  thought 
proper. 

The  evidence  chiefly  relied  upon  on  the  pact  of  the 
Defendant,  Mrs.  KUpin^s  representative,  consisted  of  let- 
ters addressed  by  the  testator  to  Mrs.  Kilpin^  in  some  of 
which  her  right  by  survivorship  af^ared  to  be  acknow- 
ledged, and  of  the  deposition  of  John  Jackson,  the  fether 
of  Edwin  Jackson  to  whom  Mrs.  Kilpin  had  bequeathed 
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18S8.       the  soma  of  stock  in  question.  This  witness  deposed,  that 
daring  his  intimacy  with  James  Widmore^  he  had  fie- 
qoent  conversaUons  with  him,  in  which  Widmare  alluded 
to  his  having  transferred  the  stock  in   question,  and 
that,  from  the  general  tenor  of  such  coDTersatimis,  be 
understood  such  stock  was  intended  for  the  benefit  fX 
the  parties  into  whose  names  it  was  transferred,  more 
particularly  as,  on  one  occasion,  Widtnore  said  to  him, 
'<  Shew  me  the  man  in  the  county  who  has  put  upwards 
of  40,000/«  out  of  his  power,  and  that  for  a  natural 
child  too;''  and  that,  on  another  occasion,    Widmore 
stated  that  such  transfer  would  save  the  l^acy  duty. 

The  dividends  of  the  8000/.  3  per  cent»  cx>nsols,  and 
4500/.  South  Sea  stock,  were  received  from  the  time  of 
the  transfer  until  his  death  by  Mr.  Kilpin^  the  husband; 
and  from  the  death  of  the  husband  until  Michadmas 
1824,  the  dividends  of  those  sums  of  stock  vrere  received 
by  Mrs.  Kilpin.  The  dividends  of  the  900/.  long  an- 
nuities were  received  by  Mr.  Widmore  himself  during 
his  life. 

In  1825,  an  application  was  made  on  behalf  of  Mrs. 
Kilpin  to  the  Vice-Chancellor  (Sir  John  Leaeh)^  o 
have  the  dividends  of  the  three  sums  of  stock  pai^t  o 
her,  and  an  order  was  made  to  that  efiect,  his  Honor 
being  of  opinion,  upon  the  evidence  then  before  him, 
that  Mrs.  Kilpin  was  to  be  considered  as  tenant  for  life 
of  those  funds,  with  remainder  for  the  benefit  of  her 
children* 

« 

The  questions  in  the  two  causes  were^  whether  Mrs» 
Kilpin^  the  mother,  took  any  and  what  interest  in  the 
subject  of  the  two  transfers ;  or  whether  the  same  whol'y 
belonged  to  the  Plaintiffs. 

Mr. 
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Mr.  BickersteOif  Mr.  Tinnetf^  and  Mr.  Bethett^  for  the        1838. 
Plaintiffi. 


Mr.  Pemberton^  Mr.  ^tgroiRy  and  Mr.  RandeUf  for 
the  representative  of  Mrs.  Kilpin. 

Mr.  SoDonston  and  Mr.  JK^^n^,  for  the  trustees  under 
the  settlement  of  Mr.  and  Mrs.  Kilpin. 

Sir  C  WethereU  and  Mr.  Wright^  for  the  executors  <^ 
the  testator,  James  Widmore. 

For  the  Plainuflfs  it  was  argued,  that  they  were  en* 
titled,  as  the  surviving  children  of  Mrs.  Kilpin^  to  the 
sums  of  8000/.  S  per  cent,  consols,  and  4500/.  South 
Sea  annuities,  under  the  declaration  of  trust  made  by 
James  Widmore  to  his  solicitor  Mr*  Ccles^  at  the  time  of 
the  investment,  confirmed  by  the  contemporaneous  entry 
in  his  memorandum  book.  The  direction  to  apply  the 
dividends  of  the  fund  to  the  maintenance  and  education 
of  the  children  during  their  minorities  was  inconsistent 
with  the  supposition  that  they  were  to  take  an  immediate 
vested  interest  as  tenants  in  common ;  for,  in  that  case, 
portions  of  the  fund  might,  upon  the  deaths  of  any  of  the 
children,  have  been  withdrawn  from  the  purpose  to 
which  the  whole  was  expressly  directed  to  be  applied, 
either  by  the  transmission  of  the  shares  of  deceased 
children  to  the  father,  or  by  the  disposition  of  their 
shares  in  &vour  of  a  stranger,  if  the  deceased  children 
had  attained  an  age  at  which  they  were  capable  of 
making  a  will  of  personalty.  There  was  nothing  to 
support  the  notion  of  a  tenancy  in  common,  except  the 
expression  used  by  Mr.  Widmore^  that  **  he  meant  the 
stock  to  be  for  the  benefit  of  the  four  children  equally ;" 
but  these  words  were  not  necessarily  to  be  taken  in  a 
distributive  sense,   and  equality  of  enjoyment  was  as 

much 
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IBSS.  miiGh  implied  by  a  joinUtenancy  as  by  a  tenancy  in 
common.  With  regard  to  the  sum  of  900/.  long  an* 
nuities,  which  was  invested  in  the  name  of  James  Widmore 
himself  jointly  with  the  odier  parties,  the  case  made  by 
the  bill  and  admitted  by  the  answer  was,  that  he  had 
made  ilo  declaration  of  trust  in  respect  of  that  stock, 
and  it  appeared  by  the  eTidenoe  of  Mr.  Coles,  which 
was  substantially  confirmed  by  aoontemporaneoos  entiyi 
that  Mr.  Widmore  had  expressly  declared  that  he  did 
not  mean  to  divest  himself  of  the  power  of  disposing 
of  it  There  was  a  resulting  trust  to  Mr.  J^dmcrtf 
therefore,  as  to  the  long  annuities,  and  that  fund  woold 
pass  under  the  codicil  to  the  Plaintiffs. 

On  the  other  side  it  was  oontended,  first,  that  there 
was  no  such  clear  and  definite  declaration  of  trost  in 
respect  of  the  8000/.  S  per  cent  consols,  and  4500L 
Sottth  Sea  annuities,  as  a  court  of  equity  could  execute; 
and  that  the  effect  of  the  investment,  as  well  of  those 
sums  of  stock  as  of  the  900/.  long  annuities,  in  the  name 
of  Mrs*  Kilpin  jointly  with  the  other  persons,  was  to 
operate  in  her  favour  by  way  of  advancement,  Dy^  ▼• 
Dyer,  {a)  The  circumstance  of  Mrs.  Kilpin  being  an 
illegitimate  or  adopted  child  made  no  difference;  for  it 
was  sufficient  that  Mr.  Widmore  had  placed  himself  in 
loco  parentis :  nor  was  it  material  that  a  previous  pro- 
vision had  been  made  for  her  upon  her  marriage,  for 
the  father,  or  the  person  placing  himself  in  loco  parentih 
was  the  sole  judge  of  the  adequacy  or  inadequacy  of  the 
provision  to  be  made  for  the  child:  Feame*$  i^w/. 
Works  (6)  Ex  parte  Pye  (c),  Wetherhy  v.  Dixm.  {d)    Bat 

whether  the  investment  were  intended  to  take  efiect  as 

an 

(a)  1  Coyr,9S.  and  WoOcini  on         (c)  18  Ves.  140. 
CopyAoWf,  voLi.  p.216.  (d)  Coop.  879.    S,C,  19  Vei* 

{i)  p.  3f  7.  407. 
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an  fidfancement,  or  as  a  tnist,  no  snbseqaent  change  of 
intentioD  or  declaration  on  tbe  part  of  Mr.  JVidmore 
coold  alter  the  character  originally  impressed  upon  it 
Supposing)  therefore,  that  there  was  such  a  contem- 
poraneous declaration  of  trust  as  the  Court  could  exe* 
cute  as  to  the  8000/.  8  per  cent«  consols,  and  4500/. 
South  Sea  annuities,  then  the  children  took  vested  in- 
terests as  tenants  in  common,  and  Mrs.  Kilpin  became 
entitled,  as  the  representative  of  her  husband,  to  the 
share  of  AnHj  who  died  in  the  lifetime  of  her  father, 
and  to  a  distributive  part  of  the  share  of  James  Wid* 
more  Kilpin^  who  survived  his  father.  The  testimony 
of  Mr.  Ccles  was  contradicted  by  that  of  Mr.  Jack$on 
the  elder ;  but,  if  the  former  were  to  be  received,  then 
the  parol  declaration  of  the  testator  to  Mr.  Colesj  that 
he  meant  tbe  transfer  of  the  consols  and  tlie  South  Sea 
stock  to  be  for  the  benefit  of  the  four  children  equally, 
would  clearly  give  a  tenancy  in  common  to  the  children ; 
and  it  was  impossible  to  receive  that  parol  declaration 
for  one  purpose,  and  to  reject  it  for  another.  If  tlie 
legal  title  of  Mrs.  Kilpin  by  survivorship  was  to  be 
rebutted  by  the  evidence  of  Mr.  Coles  as  to  tbe  testator's 
declaration  of  trust,  then  the  whole  of  that  evidence 
must  be  recaved,  and  the  effect  of  receiving  the  whole 
would  be  to  establish  the  claim  of  Mrs.  Kilpin's  repre- 
sentative in  respect  of  the  shares  of  the  deceased  children* 


The  Master  qf  the  Rolls. 

This  case  has  occupied  much  time,  from  tbe  volti-  March  &i. 
asinens  character  of  the  evidence ;  bat  the  points  to  be 
decided  lie  in  a  very  narrow  compass.  I  concur  in 
the  argument  of  the  Defendant's  counsel,  that  if  a  trust 
were  once  fastened  upon  the  property  by  tbe  testator,  it 
eottld  not  afterwards  be  changed  by  him }  and  fortber, 

that 
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1833.  that  the  testimony  of  Mr.  CoIeSf  and  the  entry  under  the 
date  of  November  1817f  in  the  book  A»  referring  to  the 
transfer^  are  to  be  considered  as  the  only  €x>nteinpor»- 
neoos  evidence  from  which  the  real  nature  of  the  trust 
is  to  be  collected. 

The  declarations  of  the  testator  to  Mr.  Coles  are,  that 
he  intended  the  8000/.  consols,  and  the  4500JL  SoiOi  Sea 
stock,  as  a  trust  for  the  four  children  equally,  and  that 
he  used  the  names  of  the  parents  as  trustees,  that  th^ 
might  receive  the  dividends  until  the  children  came  of 
age,  and  apply  them  in  their  maintenance  and  education, 
and  not  trouble  him  with  applications  for  those  pur- 
poses, and  that  he  had  intended  to  insert  the  names  of 
the  four  children,  but  omitted  the  two  younger  children, 
because  he  found  that  the  rule  of  the  Bank  of  England 
did  not  permit  stock  to  stand  in  more  than  four  names. 
The  contemporaneous  entry  in  the  book  A,  to  which  I 
have  referred,  is  consistent  with  those  declarations.    The 
testator  there  states  the  transfer  to  be  made  for  the 
benefit  of  the  family,  omnibus  inclusis*    It  was  for  the 
benefit  of  the  &mily,  all  included,  according  to  the  de- 
clarations made  to  Mr.  Coles.    It  was  for  the  benefit  of 
the  parents  as  well  as  the  four  children,  because  it  re- 
lieved the  parents  from  the  expense  of  the  education  of 
the  children,  and  the  entry  in  the  book  A  is  to  be  con- 
sidered as  a  compendious  memorandum  of  the  trust 
which  he  had  created. 

The  trust  thus  created,  being  clear  and  explicit,  can- 
not be  aflected  by  any  subsequent  declarations;  and  it  is 
hardly  necessary,  therefore,  to  refer  to  subsequent  entries 
in  the  books.  It  may,  however,  be  observed,  that  the 
entries  in  the  books,  which  are  subsequent  to  his  will  in 
&vour  of  James  as  to  his  real  estate,  are  plainly  con* 
sidered  by  the  testator  as  a  recommendation  only ;  and 

every 
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every  other  entry  seems  reconcileable  with!  the  declar*  1833. 
ations  to  Mn  Cdes.  The  letters  written  by  the  testator 
to  Mrs.  Kilpiuy  after  the  death  of  Mr*  Kilpin^  could  not 
affect  the  trust  if  they  afforded  the  conclusion,  that  the 
testator  considered  all  the  three  sums  as  Mrs.  Kilpiris 
own  property;  but  they  are,  in  fact,  consistent  with  the 
declarations,  that  the  three  sums  were  a  provision  for 
herself  and  her  family.  When,  as  Vice-Chancellor,  I  in- 
timated my  opinion,  that  Mrs.  Kilpin  was  to  be  considered 
as  tenant  for  life  of  those  funds,  these  letters  were  the 
only  evidence  before  me. 

The  parents  were  to  receive  ;the  dividends  for  the 
education  of  all  the  children,  and  to  transfer  the  capital 
to  the  children  as  they  came  of  age ;  and  it  is  much  more 
consistent  with  that  general  intention  to  say  that  the 
parents  were  from  time  to  time  to  apply  the  whole 
dividends  for  the  education  of  the  surviving  children, 
than  to  say  that  the  testator  meant  a  proportion  of  the 
dividends  to  be  withdrawn  from  that  purpose  by  the 
death  of  any  child  under  twenty-one;  and  it  appears  to 
me,  that  I  best  consult  the  intention  of  the  testator  in 
considering  this  gift  as  vested  in  the  survivors  upon  the 
death  of  any  child  under  twenty-one. 

With  respect  to  the  long  annuities,  which  were  trans- 
ferred into  the  name  of  the  testator,  and  of  Mr.  and 
Mrs.  Kilpin^  and  their  son  James  Kilpin^  the  contem- 
poraneous declaration  of  the  testator  to  Mr.  Coles  was, 
that  he  meant  to  reserve  to  himself  the  annuity  for  his 
own  life,  and  the  power  of  disposition  of  it  at  his  death 
for  the  benefit  of  his  daughter's  family.  The  contem- 
poraneous entry  in  book  A  states  it  to  be  for  his  own 
use  during  his  life,  then  to  Mr.  and  Mrs.  Kilpin  for  the 
benefit  of  their  children  equally  at  the  age  of  twoity- 
one.    There  is  this  difference  between  these  two  de- 

darationsy 
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]  8S9.  darationiy  that  by  the  dedaratioo  to  Mr.  CoU$  he  mtmxt 
to  reseryfe  the  entire  power  of  disposition ;  and  that  faj 
the  entry  in  the  book,  he  gave  an  interest  to  the  parents 
for  the  benefit  of  the  children  until  they  caoie  of  agt, 
and  limited  his  power  of  disposition  to  Aat  extent. 
This  diffin'ence,  bowever,  is  not  material  in  the  events 
which  have  happened,  because  either  declaration  cqoalfy 
excludes  the  daim  of  Mrs.  KUpirCu  executor. 

The  subsequent  entries  in  the  books  rebting  to  the 
annuities  cannot  be  considered  as  declarations  of  tnisl^ 
but  as  memorandums  of  what  from  time  to  time  he  bad 
it  in  contemplation  to  do  in  the  exercise  of  his  reserved 
power. 

Upon  the  whole,  I  am  of  opinion  that  the  executor  of 
Mrs.  Kilpin  has  no  claim  upon  either  of  the  three  sums 
of  stock,  and  that  the  surviving  children  are  entitled 
according  to  the  prayers  of  the  two  bills. 


1834.  The  representative  of  Mrs.  Kilpin  appealed  against 

April  n\  12.   this  decree. 

Sir  Edward  Sugden,  Mr.  Tinruj/i  Mr.  BetheU^  and 
Mr.  KeenCf  in  support  of  the  decree. 

Sir  Charles  WethereU  and  Mr.  WriglUy  for  the  exe- 
cutors of  Jarnes  Widmore. 

Mr.  Knighty  Mr.  Wiffram^  and  Mr.  BandeU^  for  the 
Appellant. 

If  extrinsic  evidence  were  altogether  excluded  from 
consideration  in  this  caae^  there  can  be  no  doubt  that 
the  investment  of  the  stock  in  the  name  of  the  child  was 

an 
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an  adTancement,  it  being  perfectly  immaterial  whether  1834. 
Mrs.  Kilpin  was  or  was  not  an  illegitimate  child,  or 
whether  any  antecedent  provision  had  been  made  for 
her.  All  the  authorities  support  that  view  of  the  case : 
Grey  v.  Grey  (a),  Lampbigh  v.  Lang)lugh  {b)f  Dyer  v. 
I>yer{c)y  Ex  parte  Pye  and  Dubost{d)^  WMerbyr. 
Dixon,  (e)  In  CraBb  t.  Crabb  {g\  the  latest  case  of 
this  kind,  the  son,  in  whose  name  the  fisither  had  in- 
vested stodc  jointly  with  that  of  his  banker,  who  was 
also  the  banker  of  his  son,  was  adult,  and  had  been 
provided  for  upon  his  marriage;  and  it  was,  never* 
tbeless,  held,  upon  appeal,  that  the  investment  took 
effect  as  an  advancement.  It  is,  no  doubt,  competent 
to  the  father  or  person  standing  in  loco  parentis  to  shew 
that  he  did  not  intend  an  advancement,  but  used  the 
name  of  the  child  only  as  a  trustee;  but  the  presumption 
in  &vour  of  the  child  is  not  to  be  frittered  away  by 
slight  circumstances:  Finch  v.  Finch. {h)  That  pre- 
sumption must  be  rebutted  by  contemporaneous  evi- 
dence; and  i(  as  in  the  present  case^  there  be  no 
satisfactory  contemporaneous  evidence,  subsequent  evi- 
dence is  of  no  avail :  Murless  v.  Franklin  (i).  Mrs. 
Kilpin  bad  the  legal  title  by  survivorship,  and  she  had, 
prim&faciey  an  equitable  title,  and  the  legal  and  equitable 
titles  cannot  be  separated  without  the  clearest  evidence* 

The  written  memoranda  made  by  Mr.  Widmore  are 
much  too  vague  and  indefinite  to  be  relied  upon  as 
indications  of  intention;  and  the  parol  testimony  of 
Mr.  Ccies  is'  open  to  all  the  objections  arising  from 
the  length  of  time  which  has  elapsed  since  the  supposed 

declarations 

(a)  Fmek  3S8.     S.C.  \  ClL         (e)  19  Ve*.  407.    S.  C.  C9cp. 

Co,  296.  and  8  Swamt.  594.  S79. 
{b)  1  P.  Wm.  111.  (g)  p.  511.  iupriL 

Id)  1  Cm,  92.  (A)  15  Vet,  43. 

{d)  18  ret.UQ.  (t)  1  Swanst.  15. 
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1834.  decIaradoDS  were  made,  the  oontridicdon  whidi  his 
evidence  receives  from  the  testimony  of  Mr.  Jadaon^ 
and  the  difficulty  of  accounting  for  the  fiict,  that  Mr. 
Cole$^  who  was  consulted  in  his  professional  character 
upon  the  transfer,  did  not  advise  his  client  to  execute 
a  declaration  of  trust  in  conformity  with  the  intentioiis 
attributed  to  him.  I^  however,  the  oral  evidence  is  to 
be  received,  that  evidence  would  establish  the  right  of 
all  the  children  to  take  as  tenants  in  common ;  and,  as 
it  is  impossible,  consbtently  unth  the  oral  evidence^ 
which  alone  displaces  the  legal  title  of  Mrs.  KUpbCs 
representative,  to  hold  that  the  children  are  joint 
tenants,  the  decree  of  the  Master  of  the  Rolls  cannot  be 
sustained. 

Sir  E.  Sugden^  in  reply. 

It  is  not  disputed  that  an  investment  by  a  parent,  or  by 
a  person  in  loco  parentis  in  the  name  of  a  child,  without 
any  declaration  of  trust,  is  an  advancement  of  the  child ; 
nor  is  it  denied  that  such  an  investment  might  equally 
take  effect,  whether  the  child  were  legitimate  or  illegiti- 
mate ;  but  it  is  competent  to  a  parent,  even  in  the  case 
of  a  le^tiroate  child,  to  declare,  at  the  time  of  making 
such  an  investment,  that  it  shall  not  operate  as  an  ad* 
vancement,  and  that  the  child  shall  be  a  mere  trustee 
for  himself  or  for  any  other  person :  and  the  questions 
here  are,  first,  whether  Mr.  Widmore  has  not  sufficiently 
declared  the  trusts  upon  which  the  consols  and  the 
South  Sea  stock  were  invested ;  and,  secondly,  whether 
he  did  not  retain  in  his  own  hands  the  control  over  the 
long  annuities,  with  respect  to  which  it  is  admitted  that 
there  was  no  contemporaneous  declaration  of  trust. 
The  intention  of  Mr.  Widmore  as  to  the  transfer  of  the 
consols  and  Soi^th  Sea  stock  are  sufficiently  clear,  without 
the  parol  testimony  of  Mr.  Coles.  He  had,  upon  the  mar- 
riage of  his  daughter,  given  a  sum  of  9300/*  consols  to 

the 


CASES  IN  CHANCERY.  537 

he  trustees  of  the  settlement  for  her  benefit,  and  for  the  .  18S4<. 
benefit  of  such  of  the  children  of  the  marriage  as,  being 
sons,  should  attain  twenty-one,  and,  being  daughters, 
should  attain  that  age  or  marry ;  and  being  desirous  of 
making  a  further  provision  for  her  family,  he  invested 
the  stock,  which  is  the  subject  of  the  first  suit,  in  the 
names  of  the  parents  and  as  many  of  the  children  as  the 
rules  of  the  Bank  would  permit,  making  a  contempo- 
raneous entry,  by  which  he  declared  that  the  fund  was 
to  be  for  the  benefit  of  his  daughter's  family,  all  the 
children  being  included.  This  trust  was  plainly  an 
accretion  to  the  trusts  of  the  settlement ;  and  if  a  bill 
had  been  filed  for  the  purpose  of  carrying  the  trust  into 
execution,  a  court  of  equity  would  have  directed  a 
settlement  to  be  made,  in  conformity  with  the  trusts 
of  the  original  settlement.  That  this  was  the  real  in- 
tention of  Mr.  Widmore  is  confirmed,  beyond  all 
doubt,  by  the  evidence  of  Mr.  Colcs^  who  has  no  in- 
terest whatever  in  the  subject  of  dispute;  while  the 
only  evidence  opposed  to  his  testimony  is  that  of  the 
elder  Jackson^  whose  son  is  substantially  the  Defend- 
ant in  this  suit.  With  regard  to  the  long  annuities, 
it  is  agreed  on  both  sides  that  there  was  no  contem- 
poraneous declaration  of  trust  as  to  that  stock,  and 
the  claim  of  the  Defendant  rests  entirely,  therefore, 
upon  the  ground  of  advancement.  But  for  whom  could 
the  investment  operate  as  an  advancement?  Not  for 
Mrs.  Kilpiuy  for  that  supposition  is  expressly  negatived 
by  the  acts  of  Mr.  Widmore^  which  would  have  ex- 
cluded her  claim,  if  she  had  been  a  legitimate  child, 
and  the  stock  had  been  invested  in  her  name  alone. 
Nor  can  it  be  contended  that  this  was  an  advancement 
of  the  grandchildren ;  for  even  if  the  daughter  had  been 
legitimate,  there  is  no  case  in  which  a  transfer  of  stock 
in  the  name  of  grandchildren,  during  the  life  of  the 
father,  has  been  held  to  be  an  advancement.  It  is  clear 
Vol.  I.  N  n  that 
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18S4.  that  Mr.  Widmore  never  parted  with  the  cootrol  OTcr 
the  long  annuities ;  and  the  disposition  of  that  stock  by 
bis  codicil  shews  his  uniform  intention  to  give  to  the 
grandchildren  the  same  interest  which  was  limited  to 
them  under  the  marriage  settlement  of  their  mother, 
and  which  he  had  expressed  both  by  written  and  parol 
declarations,  with  respect  to  the  consols  and  the  ScM 
Sea  annuities. 


ApfU  19.  The  Loud  Chancellor,  after  stating  the  facts  of  the 

case. 

The  two  sums  of  stock  which  are  the  subject  of  the 
first  suit  are  claimed  by  the  Plaintiflfs,  upon  the  ground 
of  the  investment  being  an  advancement  to  Mrs.  Kilpiiif 
or,  at  least,  a  gift  to  the  four,   two  parents  and  two 
children,  jn  joint  tenancy,  and  of  Mrs.  Kilpifh  being  the 
survivor.     It  is  contended,  on  the  other  hand,  that  the 
gift  was  to  the  four,  in  trust  for  the  two  children  named 
trustees,  and  the  two  others  not  named.     It  is  not  de- 
nied that  the  parents  might  have  a  right  to  the  interest 
for  their  lives,  with  respect  to  which  no  dispute  is  now 
made ;  the  single  question  being,  whether  Mrs.  KUpn 
took  the  capital  for  her  own  benefit,  as  survivor  of  the 
four,  or  only  in  trust  for  the  children.     His  Honor, 
the  Master  of  the  Rolls,   upon  the  transaction,  the 
memorandum  relating  to  it,  and  the  parol  evidence, 
^  came  to  the  latter  opinion ;  and  I  have  arrived  at  the 

same  conclusion. 

The  testimony  of  Mr.  Ccles  appears  quite  decisive  of 
this  question,  if  it  had  stood  alone,  ile  was  confiden- 
tially employed,  and  habitually  consulted  by  Mr.  ^' 
mores  and  he  had  frequent  conversations  with  him 
upon  the  fortunes  of  his  grandchildren,  for  whom  Mr* 
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Widmore  appears  to  have  felt  a  warm  affection.  De- 
clarations thus  made,  previous  to  the  act  of  transfer,  or 
contemporaneous  with  it  and  relating  to  it,  are  of  the 
greatest  value;  and  a  trust  once  created  by  such  de- 
clarations, would  not  be  affected  by  any  declarations 
made  at  a  subsequent  period. 

(Here  his  Lordship  read  the  material  parts  of  the 
evidence  of  Mr.  Coles.) 

To  this  evidence  are  opposed,  first,  some  remarks  upon 
Mr.  Coles^s  testimony,  and  next,  the  deposition  of  Mr. 
Jackson's  father,  by  which  Mr.  Calebs  testimony  is  sup- 
posed to  be  contradicted.  Of  Mr.  Ccies  k  is  said  that 
the  suit  is  his,  and  he  will  be  naturally  biassed  in  sup- 
porting it;  not  that  it  can  be  pretended  he  has  any 
interest  whatever  in  the  cause,  but  only  that  he  ad- 
vised the  proceeding,  and  conducted  it.  This  is  one 
of  the  slightest  observations  that  can  be  made  on  a 
witness's  credit,  if,  indeed,  it  does  not  rather  confirm 
him ;  for  as  we  have  it  admitted  that  be  was  the  con- 
fidential adviser  of  the  family,  it  was  manifestly  his 
duty  to  give  them  the  information  which  he  became 
possessed  of,  from  his  habits  of  professional  intercourse 
with  the  father ;  and  if  he  really  believed  what  he  says 
to  be  true,  it  would  follow  that  he  should  recommend 
the  steps  to  be  taken  that  have  been  pursued.  Had  he 
either  stood  by,  or  recommended  them  to  remain  pas- 
sive, and  see  the  money  in  question  go  to  Mrs.  KilpMs 
legatees,  or  executor,  when  he  knew  that  it  belonged  to 
her  children,  can  any  one  doubt  that  he  would  have 
exposed  himself  to  a  grave  charge?  Does  any  one 
suppose  that  alj  he  represented  to  have  passed  with 
Mr.  fVidmore  would  not  have  been  set  down,  and  justly 
set  down,  for  a  fabrication  of  his  own? 


1834*. 


Nn  2 
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expression  which   be   specifically   recollects,   and  od 
which  I  have  just  commented. 

In  all  questions  of  this  kind,  the  whole  drcumstances 
attending  the  transfer  of  the  property  must  decermiDe 
whether  there  is  an  intention  of  advancing  the  child  or 
not.  A  material  circumstance  is,  if  a  provision  has  been 
previously  made  for  that  child  or  not ;  but  this  is  &r 
from  being  decisive.  Neither  can  the  ili^timacj  of 
the  child  be  permitted  to  exclude  tbe  supposiUou  of  ad- 
vancement, if  there  have  been  a  recognition  and  filial 
treatment  Nor  will  the  joining  of  another  persoo  in 
the  assignment,  transfer,  purchase,  or  other  conveyaDoe, 
be  at  all  decisive,  provided  there  appears,  from  tbe 
whole,  to  be  nothing  to  exclude  the  inference  of  a  gift 
which  is  raised  from  the  relationship  of  the  parties. 
But  in  tbe  present  case  we  have  not  only  an  ample  pre- 
vious provision,  which  of  itself  would  not  signify  much; 
we  have  facts  wholly  irreconcileable  with  the  intention 
of  gift  to .  the  daughter.  The  coupling  two  of  tbe 
children  in  the  transfer,  and  the  reason  explicitly  as- 
signed for  not  including  the  other  two,  according  to  bis 
original  intention,  are  quite  inconsistent  with  the  notion 
of  a  gift  to  their  mother.  The  whole  evidence  of  Mr. 
Ccies,  indeed,  must  be  struck  out  of  the  cause  before  we 
can  listen  to  the  case  made  for  Mrs.  KilpMs  legatees. 

As  to  the  other  question  in  the  cause,  tbe  long  an- 
nuities, I  see  nothing  upon  which  to  hang  a  doubt 
The  contemporaneous  declaration  to  Mr.  CoUs  dine'* 
in  one  respect  from  the  entry  in  the  memorandum  book, 
viz.  the  power  which  he  intended  to  reserve  to  himse"' 
But  both  agree  in  the  main  point  alone  material  to  Mrs* 
KilpMs  claim,  or  that  of  her  legatees  or  executoff  that 

they  completely  exclude  the  supposition  of  his  having 

made 
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made  the  transfer  to  her  jointly  with  himself,,  as  a  gift        1834. 
for  her  own  benefit. 


The  decree  must,  therefore,  be  affirmed,  with  costs. 


ROWLEY  V.  ADAMS.  ^^^' 

Rolls. 
April  26, 

TTPON  a  reference  to  the  Master  to  inquire  whether  \^|,gjg  ^  ^ji, 
^^    a  recital  in  a  partnership  deed,   that  a  sum  of  ness,  who  has 
48,000A  constituted  the  surplus  capital,  was  warranted  mined  in'the 
by  the  fact,  the  partnership  books  not  being  forthcoming  cause,  is  alter- 
or  in  existence,  and  the  statement  in  the  recital  being  mined  before 
impeached  as  wholly  fictitious,  a  witness  of  the  name  of  '^^  Master, 
NichoU,  who  had  been  examined  in  the  cause  on  behalf  stricting  his 
of  the  Plaintiff,  and  who  had  deposed  generally  to  the  ^  jSt^s^u"!^^ 
truth  of  the  statement,  supported  by  affidavit  before  the  which  he  has 
Master  a  state  of  facts  tending  to  shew,  by  detailed  items,  yio^iy  exs^*" 
the  accuracy  of  the  recital.     Two  of  the  Defendants,  mined  may, 
Adams  and  Parkes^  objected  to  the  mode  of  proceeding  circumsunces, 

by  affidavit,  but  took  no  objection,  on  the  ground  of  the  ^^^  '"  ^"'*% 
•  I.     •       u  •       1-     .u  A      .1       -r.       theranceof 

witness  having  been  examined  m  the  cause.  Another  De-  the  purposes 

fendant,  Henry  Barley  Wyatt^  put  in  a  counter-affidavit,  rcVaxed^*^' A* 
impeaching  that  of  Nicholl^  to  which  NichoU  replied  by  witness  was 
a  further  affidavit  in  confirmation  of  his  previous  state-  guch'circura^ 
ment.    On  the  Master  proposing  that  NichoU  should  be  sunces,  to  be 
examined  viva  voce^  the  Defendant  Wyatty  for  the  first  ^m  voce 
time,  took  the  objection  that  NichoU  had  been  a  wit-  ^^^^  '*>«. 
ness  in  the  cause,  and  could  not,  therefore,  be  examined  out  the  usual 
before  the  Master  without  an  order;  and  this  objection  '^^s^^c**®'"- 
was  allowed  by  the  Master.     A  petition  was  now  pre- 
sented on  behalf  of  the  Plaintiff,  praying  that  the  Master     • 
might  be  directed  to  receive  the  affidavits  of  NichoU, 

N  n  4  and 
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and  such  fiirther  evidence  of  Nichdll^  either  by  way  of 
affidavit  or  viv  voce,  as  he  might  think  fit;  and  that 
another  witness  in  the  cause^  named  Snatxff  might  also 
be  examined  before  the  Master. 


Mr.  Pembaion  and  Mr.  Jacob,  in  support  of  the 
petition,  contended  that,  although  the  rule  undoubtedly 
was,  that  a  witness  who  had  been  examined  in  the  cause 
could  not  be  afterwards  examined  before  the  Master 
without  an  order,  yet  in  this  case  the  objection  had 
not  been  originally  taken  by  any  of  the  Defendants;  and 
one  of  them  had  so  entirely  waived  it,  as  actually  to 
go  into  counter-evidence  to  contradict  the  statement  of 
NicholL  It  was  impossible,  after  such  acquiescence,  that 
the  Defendants  could  be  permitted  to  elude  the  object  of 
the  inquiry  by  taking  advantage  of  a  technical  objection. 
In  general,  the  Court  would  not  allow  a  witness  in  the 
cause  to  be  examined  before  the  Master,  except  upon 
new  tnatter,  and  in  the  present  case  the  matters  to  which 
Nicholl  deposed  by  affidavit  were  collateral  to  those  upon 
which  he  had  been  originally  examined ;  but,  even  if  the 
point  inquired  into  were  admitted  to  be  substantially 
the  same,  the  Court  would  allow  a  re-examination  in 
circumstances  where  the  substantial  justice  of  the  case 
required  it :  Vaughan  v.  Uoyd^  (a) 


Mr.  Bickersteth,  and  Mr.  K.  Parka^,  for  Adams  and 
PnrkeSf  said  that  those  Defendants  had  objected  to  the 
examination  by  affidavits,  as  they  had  a  right  to  do, 
though  they  had  not  objected  to  the  examination  of 
Nicholl  on  the  ground  of  his  having  been  a  witness  in 
the  cause.  The  rule,  which  confined  the  examination 
of  a  witness  who  had  been  originally  examined  in  the 
cause  to  points  distinct  from  those  to  which  his  pre- 
vious 

(a)  1  Cox,  31 2.;  and  see  Earle  v.  Pickin,  1  Ruts,  ^  My,  559. 
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Viotis  testimony  related,  was  extremely  salutary ;  for,  if 
the  practice  were  otherwise,  an  opportunity  would  be 
afforded  to  witnesses  of  bolstering  up  their  original  tes- 
timony. In  a  recent  case  of  Warmold  v.  Mackintosh^ 
before  the  Vice-Chaucellor,  his  Honor  had  said  that 
this  rule  was  now  fully  established,  and  ought  under  no 
circumstances  to  be  departed  from. 

Mr.  Parker  and  Mr.  Wigram^  for  the  Defendant 
WyatL 

The  Master  of  the  Rolls. 

The  rule  is  well  settled,  that  a  witness  who  has  been 
examined  in  the  cause  cannot  be  examined  again  before 
the  Master  without  an  order;  and  such  order  is  in 
general  accompanied  with  a  direction  that  he  shall  not 
be  examined  upon  any  points  with  respect  to  which  he 
has  been  previously  examined  in  the  cause;  for  it  would 
be  too  dangerous  to  truth  and  justice  to  afford  to  such  a 
witness  an  opportunity  of  mending  his  testimony,  when 
he  had  found,  by  the  evidence  on  the  other  side,  where 
the  weakness  of  the  case  lay.  This  is  the  general  rule — 
but  I  do  not  admit  it  to  be  a  universal  one ;  for  there 
may  be  special  circumstances,  in  which  it  becomes  ne- 
cessary, for  the  purposes  of  justice,  to  make  an  ex- 
ception to  the  rule* 

The  Master  cannot  proceed  upon  any  inquiry  before 
him,  by  affidavit,  without  the  consent  of  all  parties,  for 
this  reason,  that  the  proceeding  by  affidavit  does  not 
afford  the  opportunity  of  cross-examination.  Under  all 
the  circumstances,  my  direction  in  the  present  case  is, 
that  the  Master  proceed  to  examine  NichoU^  upon  the 
subject  of  his  affidavit,  vivd  voce^  and  that  Srum  be  ex- 
amined, with  the  usual  restriction,^  that  he  is  not  to  be 
examined  upon  the  same  matter  to  which  his  previous 

examination 
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examination  applied.  The  Defendant  Wyattf  whose  con- 
duct amounted  to  a  waiver  of  the  objectioDy  is  not  entitled 
to  his  costs;  the  other  Defendants  had  a  right)  fi>r  the 
reason  I  have  mentioned,  to  object  to  the  examination 
by  affidavit,  and  must,  consequently,  have  their  oosts» 


Rolls. 

April  85,  36, 

S7. 


GREENWOOD  t;.  CHURCHILL. 
ROBINSON  V.  Lord  CARRINGTON. 

^T^HE  first  bill  was  filed  by  Keziak  Greemoood^  and 
"*"    Emma  Greenwood  her  daughter,  against  Benjamin 
Churchill  and  James  James^  the  trustees  under  certain  in- 
dentures of  lease  and  release,  dated  the  17th  and  IStb 
com-      ^^  ^^y  1826,  against  the  assignees  of  the  estate  of  &- 
mitted  acts  of  fnu^i  Churchill^  a  bankrupt,  and  against  other  Defendants 
conveyed  his     claiming  securities  upon  the  bankrupt's  property;  and  it 

prayed  that  the  Plaintiffs  might  be  declared  entitled  to 
the  benefit  of  a  security,  executed  by  the  bankrupt  more 
than  two  months  previously  to  the  issuing  of  the  com- 
mission against  him,  and  by  the  trustees  under  the  said 
indentures,  subject  to  prior  incumbrances  (if  any)  upon 
the  estates  comprised  therein. 


A  trader  en- 
titled to  laive 
ireehcld  and 
icBsehold 
estates,  but 
greativ  em- 
tNurasied.  and 
bavins  oom- 


>nveyed 
freehold  and 
leasehold 
estates  to 
trustees,  upon 
trust  to  sell 
or  mortgage, 
and  to  a|>ply 
the  produce 
as  he  should 
direct.    It  ap« 
peared  that 
the  trust  deed 
was  executed 
under  advice. 


By  the  indenture  of  release,  dated  the  18th  of  J^ 
,    1826,  and  made  between  the  bankrupt,  Samuel  ChurchiUf 

^^^Jtof^ff^t'  ^^^^^  ^^^  ^^^^  ^"^  ^^^  Defendants,  Benjamin  ChmthiU, 
mg  a  conver-  and  James  James  of  the  other  part,  reciting  that  Samuel 
^}oY\^^^  ChurchiU 

trader's  pro-  ^ 

perty,  with  a 

view  to  an  arrangement  with  his  creditors,  to  which  he  was  himself  considered  JOr 
competent  from  the  state  of  his  health.  Held  that  the  trust  deed  was  not  an  act 
of  bankruptcy. 

The  objection,  that  the  bill  is  multifarious,  cannot  be  taken  on  the  part  of  toe 
Defendant  at  the  hearing,  but  the  Court  will,  itself,  take  the  objection,  if>  with  s 
view  to  the  regularity  of  its  proceedings,  it  think  fit  to  do  so. 
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Churchill  was  desirous  that  all  his  freehold  and  lease-  18SS. 
hold  estates  should  be  vested  in  Benjamin  Churchill  and 
James  James  upon  the  trusts  thereinafter  mentioned ;  it  ^  v, 
was  witnessed  that  the  said  Samuel  Churchill  directed  Chobchiix. 
and  appointed  that  all  the  messuages,  lands,  tenements, 
and  other  hereditaments  in  the  county  of  Oxford  over 
which  he  had  any  power  of  appointment,  should  (subject 
to  the  incumbrances  affecting  the  same  hereditaments,  or 
any  part  thereof)  thenceforth  go,  remain,  and  be  unto 
and  to  the  use  of  the  said  Benjamin  Churchill^  and 
James  James,  their  heirs  and  assigns,  upon  the  trusts 
thereinafter  expressed  and  declared  concerning  the  same. 
And  it  was  thereby  also  witnessed,  that  for  the  nominal 
considerations  therein  mentioned,  Samuel  Churchill 
granted,  bargained,  sold,  and  released,  all  his  freehold 
messuages,  lands,  &c,  in  the  county  of  Oxford,  unto  and 
to  the  use  of  the  said  Benjamin  Churchill  and  James 
James,  and  their  heirs,  and  granted,  bargained,  sold, 
and  assigned,  all  his  leasehold  messuages,  &c.  in  the 
same  county,  to  Benjamin  Churchill  and  James  James, 
tlieir  executors,  administrators,  and  assigns,  upon  trust 
and  to  the  intent  that  the  said  ^Benjamin  Churchill  and 
James  James,  or  the  survivor,  &c.  should,  without  any 
further  directions  from  the  said  Samuel  ChurchUl,  &c. 
sell  and  dispose  of  the  same,  at  such  time  or  times, 
aad  for  such  sum  or  sums,  as  the  said  trustees  should 
in  their  discretion  think  proper;  and  the  said  Samuel 
Churchill  declared  that  the  trustees  should  and  mi(|^t, 
till  the  sale  of  the  said  estates,  receive  the  rents  and 
profits  thereof,  and  raise  any  sum  by  mortgage  thereon, 
and  renew  the  leases  thereof;  and  that  the  said  trustees 
should  stand  possessed  of  the  monies  which  should 
arise  from  the  sale  or  mortgage  of  the  said  heredit- 
aments and  premises,  in  trust  for  such  purposes  as 
he,  the  said  Samuel  Churchill  should   by  deed  or  any 

writing 
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9. 
CHUftCHIIX. 


writing  under  his  hand  direct ;  and  in  default  of,  and 
until  such  direction,  in  trust  for  the  said  Samuel  ChurchiUj 
his  heirs,  executors,  administrators,  and  assigns;  and 
that,  as  between  his  heirs  and  devisees  on  the  one  hand, 
and  his  executors  and  administrators  on  the  other  hand, 
the  money  to  arise  by  sale  of  the  said  freehold  heredita- 
ments, or  any  part  thereof,  which  should  not  have 
been  made  or  contracted  to  be  made  in  his  lifetime^ 
should  be  considered  as  real  estate,  unless  be  should 
direct  the  contrary. 

Mrs.   Greenwood,   the   Plaintiff,    having  a  demand 
upon  Samuel  Churchill  for  the  sum  of  2200/.,  in  respect 
of  trust  monies  possessed  by  him,  a  very  urgent  appli- 
cation for  a  security  was  made  on  her  behalf  to  Samuel 
Churchtllj  early  in  the  year  1826.     Upon  that  occasion 
Samuel  Churchill  gave  his  bond  for  the   amount  with 
interest  at  two  months  ;  and,  the  bond  not  being  paid, 
Mrs.  Greenwood  brought  an  action  upon  it,  and  obtained 
judgment.      In  October  1826,   Mr.  James^  the  trustee 
named  in  the  deeds  of  the  17th  and  18th  of  July,  who 
was  the  brother-in-law  of  Samuel  ChurchiU,  and  a  so- 
licitor, proposed  to  Mrs.  G^-eenwood^  that  if  she  would 
enter  up  acknowledgment  of  satisfaction  upon  her  judg- 
ment in  the  following  Michaelmas  term,  Samuel  ChurchUl 
and  the  trustees  would  execute  a  security  to  her  for  the 
amount  of  her  debt  and  interest  upon  the  estates  com- 
prised in  the  deeds  of  the  17th  and  18th  ofjtdy. 

Mrs.  Greenwood  was  advised  to  accept  this  proposal^ 
and  consented  to  acknowledge  satisfaction  upon  her 
judgment,  in  consideration  that  Samuel  Churchill  and  his 
trustees  would  execute  to  her  such  mortgage  or  secu- 
rity; and  accordingly,  an  indenture,  bearing  date  the 

27th  of  October^  1826,  between  Benjamin  ChurckiU  and 

James 
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James  James  of  the  first  part,  Samuel  ChurchiU  of  tfae 
second  part,  and  the  Plaintiff  Keziah  Greenwood  of  the 
third  part,  was  prepared,  by  which  it  was  witnessed 
that,  for  the  considerations  therein  mentioned,  and  par- 
ticularly in  consideration  of  the  acknowledgment  of 
satisfaction  of  the  judgment  therein  recited  to  have  been 
recovered  by  Mrs.  Greenwood  for  the  sum  of  227S/., 
Benjamin  Churchill  and  Jiames  James^  at  the  request  and 
by  the  direction  of  Samuel  ChurchiU,  thereby  subjected 
and  charged,  and  the  said  Samuel  Chwehill  thereby 
subjected,  charged,  and  confirmed,  all  and  singular  the 
freehold  and  copyhold  lands,  tenements,  and  heredit- 
aments, situate  in  the  county  of  Oxford  or  elsewhere, 
which  by  the  indentures  of  lease  and  release  of  the 
17ih  and  18th  of  July  1826,  were  conveyed  and  as- 
signed unto  Benjamin  Churchill  and  James  James,  their 
heirs,  executors,  administrators,  and  assigns,  upon  the 
trusts  therein  mentioned,  and  all  monies  to  arise  by 
sale  thereof  and  the  rents  and  profits  thereof  in  the 
mean  time  until  the  same  should  be  sold  (but  subject 
and  without  prejudice  to  the  several  incumbrances  then 
affecting  the  same  estates  respectively),  to  and  with  the 
payment  unto  Keziah  Ch^eenwood,  her  executors,  ad- 
ministrators, or  assigns,  of  the  sum  of  2200/.  secured 
by  the  bond  of  Samuel  Churchill^  with  all  interest  due 
and  to  accrue  due  thereon. 


1839. 


Greenwood 

V. 
CHDKCHILt« 


This  deed,  although  dated  the  27th  of  October  1826, 
was  not  actually  executed  until  the  18th  of  January 
]  827.  Acknowledgment  of  the  satisfaction  of  the  judg- 
ment was  entered  up  in  Michaelmas  term  1826,  and  on 
the  26th  of  March  1827  a  commission  of  bankrupt  was 
issued  against  Samuel  ChurchiU.  The  first  bill  was  filed 
on  the  22d  of  January  1828. 


The 
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188S.  The  second  bill  was  filed  by  the  assignees  under 

Q  '  ^  '        Samuel  ChunAtlTs  commission  against  the   Plaintiffi  in 

V.  the  first  cause,  and  against  all  other  persons  who  claimed 

Cbobcbiu.     ^i^^  benefit  of  securities  upon  the  estates  comprised  in 

the  deeds  of  the  17th  and  iSth  of  Jii^. 

The  material  question  which  applied  to  the  case  of 
the  Plaintifi  in  the  first  suit,  and  to  the  cases  of  all  the 
Defendants  in  the  other  suit,  was,  whether  the  trust 
deed  of  the  18th  of  July^  under  which  they  all  claimed, 
was  or  was  not  an  act  of  bankruptcy. 

The  freehold  estates  conveyed  by  the  trust  deed  were 
of  the  annual  value  of  2200/.,  and  the  leasehold  estates 
of  the  annual  value  of  500/. 

It  appeared  in  evidence,  that,  at  and  before  the  exe- 
cution of  the  trust  deed,  the  bankrupt  was  in  most 
embarrassed  circumstances,  being  indebted  to  a  very 
large  amount;  that  at  the  date  of  the  trust  deed  an 
officer  of  the  sheriff  of  Oxfordshire  was  in  his  house  in 
possession,  and  that  the  officer  held  warrants  upon  six 
writs  of  execution,  one  of  which  was  on  two  promissory 
notes  for  27L  each;  and  that  he  had  previously  com- 
mitted acts  of  bankruptcy ;  and  that,  on  one  occasion  in 
particular,  he  had,  with  the  knowledge   of  Benjamin 
Churchill  the  trustee,  broken  an  appointment  to  meet 
his  creditors ;  but  it  did  not  distinctly  appear  whether 
all  his  property,  if  converted  under  favourable  circum- 
stances, would  or  would  not  have  paid  all  his  debts. 
Mr.  Cooper^  the  under-sheriff  of  the  county  of  Oxforii 
where  the  bankrupt  resided,  deposed,  that  having  had 
many  interviews  with  the  bankrupt  upon  the  subject  of 
executions  which  were  in  his  house,  and  having  under- 
stood from  him  that  his  property  was  amply  sufficient, 

not 
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not  only  to  discharge  the  said  executions,  but  to  pay  all 
his  debts,  and  to  leave  him  a  good  private  fortune,  and 
thinking  that  the  bankrupt's  health  rendered  him,  at 
that  time,  unfit  to  manage  his  own  affairs,  he,  the  de- 
ponent, sometime  about  the  month  of  June  1826,  ad- 
vised the  bankrupt  to  go  with  his  family  to  the  sea-side, 
and  either,  by  executing  powers  of  attorney,  authorise 
some  friends  to  collect  the  large  sums  of  money  which 
he  represented  to  be  due  to  him,  or  by  other  means  to 
vest  his  property  in  trustees  who  should  be  empowered 
to  adjust  his  affairs ;  and  that  the  bankrupt  consented 
to  ad(^t  any  arrangements  which  he,  the  deponent, 
should  advise;  and  that,  in  consequence  thereof,  de- 
ponent did,  prior  to  the  17th  of  July  1826,  cause  a 
rough  draft  of  a  trust  deed  to  be  prepared,  vesting  the 
bankrupt's  property  in  trustees  for  the  before-mentioned 
objects;  but  no  trustees  by  name  were  agreed  on,  and 
the  said  draft  was  never  completed,  but  was  delivered 
over  by  him,  in  its  unfinished  state,  to  the  Defendant, 
James  James ;  and  deponent  did  not  recollect  what  the 
particular  objects  and  trusts  of  the  said  intended  deed 
were. 

Mr.  Pemberton  and  Mr.  Stuart  for  the  Plaintiffs  in 
the  first  suit. 

Mr.  Tinney,  Mr.  Swanstouj  and  Mr.  Montagu^  for 
the  assignees. 

Mr.  Bicker steth,  Mr.  Treslaoe^  Mr.  Beamesj  Mr.  Bolfsj 
Mr.  Martin^  TAuKindersley^  Mr.BichardSf  Mr.  J.  Bussellj 
Mr.  Stinton^  Mr.  Wrigkt^  Mr.  WiUcockj  and  Mr.  Met-- 
calfe^  for  the  several  Defendants. 
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For  the   Plaintiffs  it  was  argued,   that  there  was 
nothing  either  on  the  fiice  of  the  deed  of  the  1 8th  of 

July 
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July  itself  or  in  the  circuinstanees  onder  wliidi  that 
deed  was  executed,  whioh  could  render  it  an   act  of 
bankruptcy;  that)  if  the  circuoistancea  under  whieh  it 
was  executed  rendered  it  an  act  of  bankruptcy,  the 
Plaintiff  Mrs.  Qreermood  had   no  notice   whatever  of 
those  drcumstanoesi  and  there  was  no  sufficient  proof 
that  the  trustees  had  any  notice  of  tbea ;  and  that,  if 
the  trustees  had  no  notice  of  any  prior  act  of  bank- 
ruptcy^ the  coaTeyaooe  was  protected  by  the  eighty- 
first  section    of  the  S  G.  4.    c.  16.  (a),    having   been 
executed  more  than  two  months  before  the  issuing  of 
the  commission.     The  deed  itself  could  not  be  betd  to 
be  an  act  of  bankruptcy ;  for  it  was  not  an  assignment 
of  the  whole  of  the  bankmpt's  property,  but  a  contey- 
ance  of  his  estates  in  Oxfbrdshire,  and  there  was  liolliiog 
in  its  recitals  or  in  its  provisions  from  which  it  could  be 
collected  that  it  was  the  intention  of  the  grantor  to 
defeat  or  delay  his  creditors.     It  recited  his  desire  of 
vesting  his  freehold   and    leasehold  property  in   the 
trustees,  upon  the  trusts  thereinafter  mentioned ;  and  it 
conveyed  a  part  of  that  property  to  the  trustees  for  the 
purpose  of  converting  it  into  money,  and  applying  the 
produce  of  sale  as  the  grantor  sboukl  direct.    The 

language 


{a)  **  And  be  it  enacted,  that 
all  coovegrtncei  by,  and  all  con- 
tracts and  other  dealings  and 
transactions  by  and  with  any 
bankrupt,  bond  fide  made  and 
entered  into  more  than  two 
calendar  months  before  the  date 
and  issuing  of  the  commission 
against  him,  and  all  executions 
and  attachments  against  the  lands 
and  tenements  or  goods  and 
chattels  of  such  bankrupt,  bond 
fide  executed  or  levied  more 
than  two  calendar  months  before 
the  issuing  of  such  commission. 


shall  be  valid,  notwithstanding 
any  prior  act  of  bankruptcy  by 
him  committed;  provided  the 
person  or  persons  so  dealing 
with  such  bankrupt,  or  at  whose 
suit  or  on  whose  account  such 
execution  or  attachment  shall 
have  issued,  had  not  nt  the  time 
o£  such  conveyance,  contract, 
dealing,  or  transaction,  or  at 
the  time  of  executing  or  levying 
such  execution  or  attachment, 
notice  of  any  prior  act  of  bank* 
ruptcy  by  him  committed;*' 


ChuechiUm 
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language    and    apparent    purpose  of   the   deed   were        1833. 

perfectly  compatible  with  an  honeSt  desire,  on  the  part    q^^^^, 

of  the  grantor,  to  facilitate,  instead  of  impeding,  the    _     v. 

satisfaction  of  the  demands  of  his  creditors ;  and  such, 

in    fact,    was    the    real    design    of    the    instrument. 

Mr.  Churchill  was,  no  doubt,  largely  indebted ;  but  he 

had  large  estates  to  answer  his  liabilities :  and,  being  in 

a  state  of  health  which  rendered  him  unequal  to  the 

active  management  of  his  affairs,  he  adopted  the  means. 

which  were  best  calculated  to  effect  a  speedy  arrange-* 

ment  of  them.     The  circumstances  of  this  case  were 

not  distinguishable  from  those  of  Bemey  ▼.  Davison  {a) : 

there,  as  here,  the  grantor,  though  greatly  indebted, 

was  possessed  of  large  property;  there,  as  here,  the 

grantor  was  in  an  infirm  state  of  health,  and  conveyed 

his  real  property  to  trustees  for  the  bon&Jtde  purpose  of 

facilitating  its  conversion  into  personalty,  and  effecting 

a  speedy  adjustment  of  his  affairs.     There   was  no 

preference  of  one  creditor  to  another  on  the  face  of  this 

deed;   no  change  whatever  was  effected  by  it  in  the 

relations  between  the  grantor  and  his  creditors;  the 

beneficial  ownership  remained  in  the  grantor,  and  the 

execution  creditors  had,  by  the  statute  of  frauds,  their 

remedies  against  the  lands  vested  in  the  trustees  as 

completely  as  if  the  legal  estate  had  continued  in  the 

grantor,  the  only  operation  of  the  deed  being  to  give 

to  the  trustees  the  power  of  converting  the  property  into 

money,   which   power   was  previously  in   the  grantor 

alone. 

If,  however,  the  circumstances  under  which  the  deed 
was  executed   were  such   as   to   render  it  an   act  of 

bank* 

(a)  1  Brod,  Sf  Bmgh,  408.    S,      ney  t.  Vyner^  1  Brod.  4*  Bingh. 
C.  4  Movrt^  126.;  and  see  Ber*      462.  aod  4  /If  ooiv,  322* 

Vol.  I.  O  o 
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bftokruptcy,  the  deed  was  protected  by  the  eig^tf-fint 
section  of  6  G.4.  r.  1^,  unless  it  eoold  be  shewn  thai 
the  trustees  had  notice  of  thoee  circumstances;  and 
even  if  the  trustees   bad   such   notice,    that  dicom- 
stance  worid  not  affect  the  Plaintiflsy  who  claimed, 
dertvatively,  indeed,  under  the  deeds  of  the  17tb  sad 
18tb  ct  Jufy^    but  dh-ectly   under   the    deed  of  the 
27th  of  OeMetj  which  was  also  eiiecuted  more  thaa 
two  BKmtha  before  the  issuing  of  the  conaaiksien.    la 
Bead  vv  Ward  {a),  where  a  father  joined  with  his  sm  in 
a  fraudulent  conveyance  to  trustees  to  defiaat  his  cre- 
ditors, and  the  deed  itself  was  detemuned  to  be  an  aet  of 
bankruptcy,  bon&  Jide  purchasers  under  it  were  never* 
tbeless  held  to   be  protected   by  the  statute  SI  Jo*!- 
Though  a  deed,  therefore,  might  be  fraudulent,  and  aa 
act  of  bankruptcy  in  itoelf,  notice  of  tbe  deed,  without 
notice  of  the  fraud,  was  not  notioe  of  the  bankrupuy* 
And  even  if  the  deed,  under  which  tbe  Plaintiffi  '^> 
jnedialely  claimed,  coukl  be  construed  as  a  piefiirsnoe 
of  a  particular  creditor,  it  had  been  decided  that  such 
a  preference  oould  not  be  ioralidated  under  a  coai' 
Hiiasion  issuing  more  than  two  months  after  the  dale  of 
die  transaction ;  Tudker  v.  Barrom.  (b) 


For  the  assignees  it  was  contended,,  first,  that  the  deed 
of  the  19th  of  My  was,  substantially,  a  conveyance  of 
the  whole  of  the  bankru()t's  property,  inasmuch  as  his 
personal  property  was  inconsiderable^  and  tbe  recital  in 
the  deed  expressly  declared  the  bankrupt's  desire  of 
conveying  all  his  freehold  and  leasehold  proptf  ty  to  tbe 
trustees.  I^  however,  any  part  of  a  bankrupt's  property 
were  conveyed  under  circumstances  constituting  a  it9oA 
upon  the  general  creditors,  the  conveyance  was  itself  an 


(a)  StEq,  Va.  AhrA\9, 


(5)  S   Carr.   4^    /^JflW,    »^* 
1  Moody  (J-  Maiiith  l^?* 
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act  of  bankruptcy.    WorseUy  v.  Demattos  (a),  Lintot  v. 
Bartlet{b\  Harman  v.  Fishar(c)j  Newton  v.  Chamiiei\{d) 

By  the  third  section  of  the  6  G.  4.  c.  16*  a  conveyance 
made  by  a  bankrupt  with  intent  to  delay  his  creditori 
was  an  act  of  bankruptcy;  and  that  iotentioa  was  to  be 
collected  either  from  the  face  of  the  instrument  or  from 
extrinsic  circumstances*  What  were  the  extrinsic  cir^ 
corostances  in  the  present  case?  At  the  time  when  the 
bankrupt  executed  this  deed  there  wei*e  six  writs  of 
execution  against  him,  and  a  wTit  of  elegit  to  levy 
SOOO/.  upon  his  lands;  and  there  were  ten  actions  at 
law,  and  two  suits  in  equity  pending  against  him.  The 
motive  for  executing  the  deed  was  to  relieve  himself 
from  immediate  pressure,  and  to  withdraw  his  property 
from  that  equal  distribution  which  it  was  the  great 
object  oF  the  bankrupt  laws  to  accomplish.  There  was 
no  resemblance  between  the  circumstances  of  this  case 
and  those  of  Bemey  v.  Davison  {e\  where  the  debtor, 
an  infirm  person,  of  large  pi^perty,  at  a  yexy  advanced 
period  of  life,  and  who  had  taken  no  part  in  the  concern 
of  which  he  was  a  partner  for  upwards  of  twenty  years^ 
executed  a  conveyance  of  his  estates  to  trustees,  for  the 
purpose  of  facilitating  the  payment  of  his  debts.  That 
was  a  case  in  which  all  possibility  of  fraudulent  intention 
was  excluded.  It  was  said  that  the  conveyance  made 
by  Churehill  did  not  affect  the  remedies  of  the  creditors, 
inasmuch  as  they  might,  under  the  statute  of  frauds, 
take  out  execution  against  the  lands  in  which  the  bank- 
rupt had  the  equitable  interest;  but  no  execution  was 
given,  under  that  statote,  against  an  equity  of  re- 
/lemption ;  and  one  of  the  objects  of  the  deed  was  to 

enable 


(«)  I  Burr.  467. 
(6)  3  WiU.  47. 
(c)  Cowp.\\1, 


id)  7  Eatt,  185. 
{e)  1  Brod.  ^  Bjmgk*  408.; 
and  4  Moore,  12€, 

O  o  2 


18S8. 


GaZENWOOA 

ft. 

CauiucBa^. 
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enable  the  trustees  to  raise  money  by  mortgages  upon 
the  bankrupt's  estates*  The  direct  effect  of  the  deed  was 
to  withdraw  the  bankrupt's  property  from  the  general 
body  of  his  creditors,  and  to  enable  him  to  give  a 
fraudulent  preference  to  particular  persons ;  and  if  ibe 
claims  of  the  creditors  whose  securities  were  derived 
from  this  deed  were  established,  the  general  creditors 
would  not  receive  more  than  Is.  6d,  in  the  pound. 


It  was  said,  upon  the  authority  of  an  old  case,  that 
though  the  deed  itself  was  an  act  of  bankruptcy,  notice 
of  the  deed,  without  notice  of  the  extrinsic  circdnistances 
constituting  the  deed  an  act  of  bankruptcy,  was  not 
notice  of  the  act  of  bankruptcy.  But  that  was  a  pro- 
position which  could  not  be  maintained ;  for  if  the  deed 
were  an  act  of  bankruptcy,  then  the  deed  and  the  act  of 
bankruptcy  were  convertible  terms,  and  notice  of  the  one 
must  be  notice  of  the  other.  The  case  relied  upon  was 
decided  at  a  time  when  the  law  upon  this  subject  was 
not  clearly  settled;  and  there  could  now  be  no  doubt 
that  notice  of  an  act  was  notice  of  that  act  in  its  legal 
character,  and  that  whatever  was  sufficient  to  put  a 
party  upon  inquiry  was  notice  of  all  the  circumstances, 
to  the  knowledge  of  which,  inquiry,  if  prosecuted  will> 
due  diligence,  would  lead.  Thus,  notice  of  the  existence 
of  a  settlement  had  been  held  to  be  notice  of  the  fact  of 
whether  the  settlement  was  voluntary  or  executed  after 
marriage;  and  a  purchaser  was  bound  by  the  effect  and 
consequence  of  the  deed,  for  inquiry  might  lead  to  a 
knowledge  of  the  circumstances  under  which  it  was 
executed ;  Ferrajs  v.  Cherry,  [a)  So,  where  a  purchaser 
had  notice  of  a  deed,  which  led  to  a  fact,  he  was  held  to 
be  affected  with  notice  of  that  fact,  for  he  might  have 

ascertained  it  .by  inquiry;  and  it  was  crassa  neglig^^^ 

if 

(a)  S  Vent.  384. 
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if  he  neglected  to  do  so;  Moore  v.  Bennett  {a\  Meriins  v.  18S3. 
Jolliffe,  (6)  The  same  doctrine  was  recognised  in  many  qT^J^ood 
other  cases :  Tajjjlor  v.  Hibjjert  (c),  /////  v.  Simpson  (rf),  ^  «. 
Hiem  v.  Mill  (^),  Daniels  v.  Davison  {g\  Spratt  v.  iifoi- 
house.fji)  Upon  that  principle  the  trustees,  if  they  had 
not  direct  knowledge  of  the  circumstances  under  which 
the  conveyance  was  made  by  the  bankrupt,  were  bound 
to  inquire  into  them ;  and  even  upon  the  authority  of 
Read  v.  Ward^  which  was  relied  upon  on  the  other  side, 
parties  to  ft  deed  executed  with  a  fraudulent  intent  must 
be  presumed  to  be  cognizant  of  the  fraud.  It  was  in 
evidence,  however,  that  one  of  the  trustees  had  actual 
.notice  of  the  bankrupt's  having  failed  to  keep  an  ap- 
pointment made  with  his  creditors;  and  such  failure, 
where  the  bankrupt  absented  himself  with  a  view  to 
delay  his,  creditors,  was  an  act  of  bankruptcy;  Lees 
V.  Marion.  {%)  If  the  trustees  had  actual  notice  of  a 
previous  .act  of  bankruptcy,  they  could  take  nothing 
under  the  conveyance,  and  Mrs.  Greenwood's  security, 
which  depended  upon  the  validity  of  that  conveyance, 
would  fail  with  it;  and  whether  the  trustees  had  such 
actual  notice  or  not,  Mrs.  Cheenzcood  was,  upon  the 
doctrine  of  implied  notice,  bound  to  inquire  into  all  the 
circumstances  under  which  the  deed  was  executed,  more 
especially  as  she  was  herself  aware  of  the  embarrassed 
circumstances  of  the  bankrupt,  and  had  had  abundant 
experience  of  his  inability  to  fulfil  his  engagements.  As 
to  Tticker  v.  Barr&iVy  that  was  a  mere  nisi  prius  decision, 
and  had  been  over-ruled  by  Bevan  v.  Nunn  (A),  where  it 
wai^  held  that  a  transfer  of  goods,  in  satisfaction  of  a 
bond  Jide  debt,  made  voluntarily,  and  in  contemplation 

of 

(fl)  2C7i.  Cflf.246.  (g)  16  r«.249.;  17  r<r*.433. 

\h)  Ambl.  311.  (A)  4  Bingh.  173. 

(c)  2  Vet.  Jan.  457.  (t)  1  Moo,  4*  Robvnsm^lLlik 

(rf)  7  VcM,  152.  (*)  9  Bmgh,  \Q1. 

S^e)  \3  Ves.  114. 
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of  bankroptcyi  is  an  act  of  bankruptcy,  and  not  pio- 
tected  by  the  eighty-first  section  of  6  G.  4».  c  16^  though 
made  more  than  two  months  before  the  issuing  of  the 
commission. 


In  the  course  of  the  argument,  his  Honor  said  he  was 
clearly  of  opinion,  upon  the  evidence  produced  and 
upon  the  authorities,  that  the  bankrupt,  by  absenting 
himself,  for  the  purposes  of  delay,  from  a  meeting  of 
his  creditors,  had  committed  an  act  of  bankruptcy,  and 
that  Benjamin  ChurchiU,  one  of  the  trustees,  had  notice 
of  that  act  of  bankruptcy  when  the  conveyance  of  the 
18th  of  Jtdy  was  executed.  He  should  not,  howercr, 
have  decided  those  facts  without  calling  for  the  inter* 
vention  of  a  jury,  if  he  had  considered  them  matenal  to 
the  decision  of  the  case ;  but  those  (acts  were  not  im- 
portant, because,  if  no  estate  passed  to  the  trustees 
under  the  deed  of  the  18th  of  Jwfy,  in  consequence  of  a 
previous  act  of  bankruptcy  committed  wi|h  the  know- 
ledge of  one  of  them,  Mrs.  Greetmoood  would  take  her 
interest  in  the  estate,  not  from  the  trustees,  but  frow 
the  bankrupt  himself  who  was  a  party  to  her  convey** 
ance ;  and,  if  Mrs.  OreenxMod  could  not  be  fixed  with 
notice,  her  conveyance,  having  been  executed  more  than 
two  months  before  the  issuing  of  the  commission,  wouU 
be  protected. 


77ie  Master  of  the  Rolls. 

By  the  trust  deed  the  whole  beneficial  interest  in  the 

property  which  it  comprised  remained  in  the  bankrupt, 

and  the  whole  property  continued  as  open,  as  it  ^^ 

before,   to   the   execution    of  the  creditors;   and  the 

unquestionable  evidence  of  Mr.  Cooper  proves  that  the 

deed 


Cbdbchill 


CASES  IN  CHANCERY.  S60 

deed  was  not  execated  with  the  intent  to  defeat  or  189S* 
delay  the  creditors  of  the  bankrupt,  but  rather  with  a  '  — ' '  ' 
view  to  advance  the  arrangement  with  theni}  by  placing  v. 

in  more  efficient  hands  the  conversion  of  that  property^ 
to  which  the  bankrupt,  from  the  state  of  his  health,  was 
considered  to  be  unequal.  This  case  is  not  distin- 
guishable from  Bemey  v.  Dawson :  the  deed  is  no  act 
of  bankruptcy,  and  the  several  securities  cannot  on  that 
ground  be  impeached. 


An  objection  was  taken  to  the  second  suit,  that  it  Theobjeo 

was  multi&riotts,  on  the  ground  tliat  each  Defendant  ban«multi. 

claimed  under  a  distinct  security,  and  had  consequently  fariou»»  can- 

a  distinct  ground  of  defence*  on  the  part 

of  the  De- 
fendant at  the 

Mr.  Tinn^y  on  the  part  of  the  assignees,,  the  Plain-  hearing,  but 
Ufl&,  relied  on  IVard  v.  Cooke  (a),  and  fVyfine  v.  Cal-  ^n^S 
lander  (fi)f  as  authorities  to  shew  that  the  objection  of  take  the  ob- 

multifariousness  could  not  be  taken  at  the  hearing.  'mth^rView 

to  the  re^n* 

The  Master  of  the  Roii^  said  that,  as  far  as  the  proceedings. 
Defendants  were  concerned,  they  ought  to  have  raised  *i  ^***"^  *"'  ^ 

do  80. 

the  objection  by  their  answers;  but  though  the  De- 
fendants were  precluded  from  raising  the  objection  at 
the  hearing,  the  Court  itself  would  take  t^  objection, 
if  it  thought  fit  to  do  so  with  a  view  to  the  order  and 
regularity  of  its  proceedings.  His  Honor,  however,  per- 
mitted the  suit  to  proceed,  and  the  cases  of  the  several 
incumbrancers  were  heard  seriatim* 

(a)  5  Mad<L  1S2.  {b)  I  Ruu.  395. 
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A  beauest  of 
a  year  8  wages, 
to  each  of  the 
testator's  ser- 
▼antSy  over 
and  above 
what  may  be 
due  to  them 
at  the  time  of 
the  testator's 
decease, 
itpplies  to 
such  servants 
only  as  are 
usually  hired 
by  the  year. 


BOOTH  V.  DEAN. 

npHE  will  of  AtiguslHs  SchtOz  contoined  the  felloviflg 
words :  —  **  I  give   to  each  of  my  servants  ooe 
year's  wages  over  and  above  what  may  be  due  to  them 
at  the  time  of  my  decease." 

Upon  this  bequest  a  question  was  made,  whether  a 
person  who  had  worked  in  the  testator's  garden,  under 
his  gardener,  for  several  years,  at  weekly  wages,  and  a 
boy  who  had  served  the  testator  for  some  time  as  a 
cow-boy,  at  weekly  wages,  and  neither  of  whom  resided 
with  or  formed  part  of  the  testator's  family,  were  to  be 
considered  as  entitled,  under  the  will,  to  the  year's 
w^s. 

The  Master  of  the  Rolls  was  of  opinion  that  these 
persons  were  not  servants  in  the  sense  in  which  the 
testator  had  used  the  expression.  In  speaking  of  a 
year's  wages,  the  testator  plainly  used  that  expression 
ivith  reference  to  family  servants,  usually  hired  by.  the 
year,  (a) 

(a)  See  ChUtfit  y,  Bmnhy,      M^niag.  Ca,  m  B.  $64.,  und  ti 
li  Kcis.  114.    B^  parte  Greliier,     path  Craiqfi>Qit  iM.  $7^^ 
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DOWN  V.  WORHALL.  Roix*. 

JHfay  25. 

^TpHE  testator,  James  Peltj  disposed  of  his  residuary  A  testator 
personal  estate  in  the  following  words : — **  And  as  siduary  per- 

to  all  the  surplas   or    residue  of  my  monies,  stocks,  *?"^'  est»x.e  to 
c     -t         ^       t  11         ^°®  trustees 

funds  and   other  personal  estate  and  effects,  other  than  named  in  his 

leases  for  years  or  monies  to  arise  therefrom,  I  give  and  g^g^yt^^^g  ^^ 
bequeath  the  same  to  my  trustees  and  executors,  John  ministrators, 
Worrallf  and.  Sarah  Worrall^  their  executors,  admlnisr-  upon  tt-^ustf  to 
trators^  and  assigns ;  biit  nevertheless  upon  the  trust,  apply  the 
and  to  and  for  the  intent  that  they  shall  and  ^o  pay,  and  should  ap- 
apply  the  same  to  and  for  such  intents  and  purposes,  R^J,"'*  **l^ '" 
and  in  such  manner  as  I  shall  at  any  time  during  my  pointment  as 
life  by  any  codicil  or  codicils  t6  this  my  last  wilt  and  h^  j^^gPfg*;^ 
testament,  or  by  any  note  or  memorandunl^n  writing  the  tnuteef  to 
under  my  hand,  or  in  any  other  handwritings  whether  ^^^^  at"heir 
signed  by  me  or  otherwise,  order,  direct,  or  appoint,  of  discretion, 
or  concerning  the  same ;  and/ in  default  of  ray  leaving  pious  and 

any  such  order,  direction,  or  appointment,  as  aforesaid,  ci^aritable 

. ,  -  ,  .  purposes,  or 

as  to  any  part  or  my  residuary  estate,  I  leave  it  to  my  otherwise  for 

said  trustees  to  settle  such  part  thereof,  either  to  or  for  J{j®  jg^f^,.?/ 

charitable   or  pious  purposes,  at  their  discretion,  or  sister  and  her 

piheFwiae  for,  the  separate  benefit. of  my  sister,  independ-  Held'^lhat  this 

ent  of  her  husband,  and  all  or  any  of  her  children,  in  was  a  personal 

trust  which  a 

such  manner  as  my  said  trustees  shall  think  fit,  and  so  representative 

that  my  said  brother-in-law  shall  have  no  interest  what-  ?f  ^l^e  surviv- 

■^         .    ,^  mg  trustee 

soever  therein.  could  not  exe- 

cute, and  that 
a  sum  which 
The  testator  died  without  making  any  appointment  of  remuned  at 

his  residuary  estate;  and  after  his  death  his  trustees  and  the  sur^ns 

executors  trustee,  and 

which  had  not 
been  applied  either  to  charitable  purposes,  or  for  the  benefit  of  the  testator's  sister 
and  her  children,  was  undisposed  of,  and  belonged  to  the  testator's  next  of  kin. 
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executors  applied  a  part  of  it  for  the  benefit  of  his 
sister  and  her  children,  and  they  settled  some  other 
portion  of  it  for  charitable  uses ;  but  the  survivor  of 
them  died  leaving  a  sum  of  500/.|  vhich  had  not  been 
applied  either  to  charitable  purposes  or  for  the  benefit 
of  the  testator's  sister  and  her  children ;  and  the  qa«sCioDS 
in  the  cause  were^  first,  whether  the  representative  of 
the  surviving  trustee  could  exercise  the  discretion  i^iven 
by  the  testator ;  secondly,  whether  the  fund  was  undis- 
posed of;  and  thirdly,  whether  the  fund  was  applicable 
to  charitable  purposes  under  the  direction  of  the  Court 


Mr.  SidtboUom^  for  the  next  of  kin. 

In  this  case  the  representative  of  the  surviving  truslee 
declines  to  execute  the  power  of  appointment  given  to 
the  trustees  under  the  will,  either  for  charitable  purposes, 
or  in  favour  of  the  testatoi^'s  sister  and  her  children. 
It  is  extremely  doubtful  whether  any  power  survives  to 
him;  but,  supposing  it  to  survive,  and  he  refuses  to 
exercise  it,  the  Court  will  then  declare  the  fund  to  be 
undisposed  of.  There  is  no  ground  for  contending  that 
this  is  such  a  charitable  legacy  as  the  Court  will  execute 
upon  &ilure  of  the  trustees  to  carry  the  charitable  ixh 
tendons  of  the  testator  into  effect.  It  is  a  personal  trust 
reposed  in  the  trustees,  either  to  apply  the  fund  to 
charitable  purposes,  or  to  apply  it  otherwise  for  the  be- 
nefit of  the  persons  mentioned  in  the  will,  at  their  dis* 
cretion;  and  the  Court  is  in  no  event  called  upon  to 
interfere.  In  Morice  v.  The  Bishop  of  Durham  (a)  there 
was  a  bequest  in  trust  for  such  objects  of  benevolence 
and  charity  as  the  trustee,  in  his  own  discretion,  should 
most  approve ;  and  it  was  held  by  the  Master  of  the 
Rolls,  that  this  bequest  could  not  be  supported  as  a 

charitable 


(«)  9  Vet.  599. 
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charitable  kgacy,  and  was,  oonseqnently,  a  trust  for  the        18SS. 
next  of  kin.     The  decision  was  afterwards  appealed 
froniy  and  af&rmed  by  Lord  Eldmu 

Mr.  Wrajf  for  the  crown* 

The  question  is  whether,  as  the  testator  gave  his 
trustees  a  discretion  to  devote  the  ultimate  residue  of 
his  property  either  to  the  purposes  of  charity  or  to  the 
benefit  of  his  sister  and  her  children,  and  as  those 
trustees  have  died  before  any  settlement  was  made,  the 
fund  is  now  applicable  to  other  than  charitable  pur- 
poses. It  is  settled,  that  where  a  testator  has  reposed 
a  personal  confidence  in  trustees  or  executors  to  dispose 
of  a  fund  in  charity  at  their  dbcretion,  and  no  such  dis- 
position has  been  made,  the  Court  will  not  vest  this 
discretion  in  the  representatives  of  the  trustees  or  exe- 
cutors :  Hibbard  v.  Lamb,  {a)  The  charitable  purposes 
of  the  testator,  however,  will  not  be  suffered  to  fail  from 
the  default  of  the  trustees,  but  will  be  executed  either  by 
the  crown  or  under  the  direction  of  this  Court  The 
distinction  established  in  Moggridge  v.  Thackwell  (b)  is, 
that  where  there  is  a  general  indefinite  purpose  not  fix- 
itig  itself  on  any  object,  and  no  trustees  are  interposed, 
the  disposition  is  in  the  king  by  sign  manual;  but  where 
the  execution  is  to  be  in  favour  of  general  or  particular 
objects  pointed  out,  there  the  Court  will  take  upon  itself 
the  administration  of  the  fund. 

Tke  Master  of  the  Roixs. 

Where  a  disposition  is  made  in  favour  of  charity  and 
the  trustee  fails,  the  Court  will  interfere  and  execute 
the  trust;  but  here  no  disposition  is  made  in  favour  of 
charity  as  to  the  unappointed  part.     The  trustees  had  a 

personal 

(a)  An^L  309.  (5)  7  Fes,  5C. 


564 


CASES  IN  CHANCERY. 


1833. 


personal  discretion  as  to  the  application  of  ttie  fond; 
and,  as  they  have  died  withoat  exercising  that  discretioD, 
this  part  of  the  property  is  un^sposed  of  by  the  testator, 
and  belongs  to  the  next  of  kin. 


Rolls. 


ALSOP  V.  Laid  OXFORD. 


A  PETITION  was  presented  by  a  solicitor^  lesidmg 
"^^  in  Worcestershire^  praying  that  it  might  be  referred 
to  the  Master  to  review  his  taxation  of  the  petitioner's 
costs.  Among  other  items,  the  reduction  of  which  «ts 
oomplained  of,  was  a  charge  of  S^L  for  a  joaniey  taide 
by  the  petitioner  to  London^  for  the  parpose^of  co»- 
paring  an  abstract  of  a  title  with  the  title  deeds.  Tbe 
petitioner  stated,  by  affidant,  that  he  had  been  oc€^>ied 
sixty  hours  in  this  oomparison ;  that  he  had  been  absent 
mistalien  prin-  from  his  residence  thirteen  days;  and  that  he  bad  made 
the  solicitor  ^^  journey  to  London  at  the  instance  and  xecjoest  or 
negligently  or  his  client.  Tbe  Master  disallowed  this  itea^  m  ^^ 
takes  some       ground  that  the  comparison  of  abstracts  with  the  deeds 

unnec^sary      ^^s  business  not  requirinff  the  personal  attendance  of  a 
proceeding,  it  i  o  r-  /•!-«. 

IS  the  duty  of  solicitor,  and  which,  according  to  tlie  usage  of  tbe  pn)- 

d^wuiw'the^  fession,  ought  to  have  been  done  by  an  agfent  in  ljmd(fi^i 

charge  made  he  accordingly  reduced  the  charge  to  S0/.9  being  at  toe 

such^proceed-  ^^^  ^^  ^^'  ^^*  ^^  h#ur,  the  usual  charge  for  the  attend- 


The  Master's 
decision  on 
questions  of 
taxation  is 
final  as  to 
matters  of 
fact,  and 
amount  of 
charees,  and 
IS  only  re- 
viewed by  the 
Court  when 
the  Master 
acts  upon  a 


Wh 


ere  it  is 
the  usaee  of 


ance  of  a  solicitor's  clerk  for  this  purpose. 


Mr. 


the  profession 

that  certain  business  should  be  intrusted  to  an  agent  in  London,  a  country  ^ 
licitor  will  not  be  allowed  to  charge  for  his  attendance  in  London  to  perforin  tna 
business,  although  his  client  has    requested  his  attendance^  unless  the  solicitor 
has  first  explained  to  his  client  that,  by  the  usage  of  the  profession,  such  atteodaDce 
is  considered  to  be  unnecessary.  ••hi 

The  comparison  of  an  abstract  of  title  with  the  title  deeds  is  business  witbm  tni 
rule,  and  a  country  solicitor  will  not  be  allowed  to  charge  for  his  personal  atten  • 
ance  in  London  in  respect  of  such  business. 
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Mr.  Bickersteth  and  Mn  Piggdt^  for  the  petitioner.  }  8S8. 

^  Alsop 

Mr.  Pemherton  and  Mr.  Koe^  €cmira.  v. 

LordOxroBD. 

In  support  of  the  petition,  it  was  argued  that,  althoogh 
there  could  be  no  re-taxation  of  a  solicitor's  costs  in 
respect  of  mere  quantumf  yet  the  Court  would  interfere 
when  the  Master  had  acted  upon  a  mistaken  principle. 
Fenton  v.  CricketL  (a)  It  was  a  mistake  to  suppose  that 
the  duty  of  ascertaining  whether  the  effect  of  deeds  was 
properly  stated  in  the  abstract  was  a  duty  which  cgiild 
be  safely  intrusted  to  an  inferior  and  probably  unskilful 
agent  And,  even  if  a  different  practice  prevailed,  the 
solicitor  had  in  this  case  given  his  personal  attention  to 
the  business  with  the  acquiescence,  if  not  at  the  direction, 
of  his  employer* 

*  • 

On  the  other  side,  it  was  contended  that  Fenton  v. 
Criokeit  had  established  that  the  Master's  decision  upon 
a  question  of  taxation  was  condusive,  unless  some 
abstri^  principle  were  involved  which  might  bring  the 
a^atter  onder  the  revision  of  the  Court*  Here  no  ab- 
stract pi*inciple  was  involved  :  it  waa  a  mere  question  of 
usage,  on  which  it  was  exclusively  the  province  of  the 
Master  to  decide ;  and  the  usage  of  the  profession  was 
to  intrust  the  mechanical  operation  of  ascertaining 
that  the  portions  of  deeds  abstracted  were  fairly  copied 
to  a  clerk  or  agent.  The  alleged  acquiescence  was  on 
the  part  of  mere  trustees,  who  had  no  interest,  and 
.probably  no  precise  knowledge  of  the  matter  in  which 
they  were  said  ^^ have  concurred. 


The 

{a)  5  Mad.  496. 
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18M.  2^  Master  of  tie  Roixs. 

•^"op  This  petition  involves  matter  of  very  great  import- 

Lord  Oxfobd.  ance.     Generally  speaking,  the  decision  of  the  Master 

on  taxation  is  final :  he  is  the  sole  judge  of  the  fact, 
whether  the  business  h^s  been  done,  and  of  the  proper 
charge  to  be  made  for  it;  and  It  is  further  his  duty  to 
inquire  whether  the  business' was  required  to  be  done; 
for,  if  the  solicitor  negligently  or  ignorantly  takes  any 
unnecessary  proceedings,  it  is  the  duty  of  the  Master  to 
protect  the  client  from  any  charge  in  respect  of  sudi 
proceedings.  The  Court  will  only  interfere  where  the 
Master  acts  upon  some  mistaken  principle. 

It  is  said  that  the  Master  here  has  acted  upon  a  mis- 
taken  principle;  —  that   the  client  here  required  the 
attendance  of  the  solicitor  in  London^  and  ought,  there- 
fore, to  pay  for  that  attendance.   That  fact  is  questionable 
upon  the  affidavit.  The  judgment  of  the  Master  assumes 
as  a  fact,  that,  by  the  usage  of  the  profession,  the  com- 
parison of  the  deeds  with  the  abstract  would  have  been 
properly  entrusted  to  an  agent.     Even  if  it  were  clear 
that  the  client  did  request  the  solicitor  to  proceed  to 
London  for  the  purpose,  it  would  not  vary  the  case, 
unless  the  solicitor  proved  that  he  distinctly  informed 
his  client  that  it  was  not  by  the  usage  of  the  profession 
considered  to  be  necessary  that  such  expense  should  be  in- 
curred.    It  was  the  duty  of  the  solicitor  to  give  this 
explanation  to  the  client ;  and  if,  after  this  explanation, 
the  client  had  requested  the  attendance  of  the  solicitor 
in  London^  he  would  properly  be  charged  with  the  ex- 
pense, and  there  is  no  Master  who  would,  under  such 
circumstances,  have   refused  to  alIow*it.      The  client 
here  was  himself  but  a  trustee,  and  had  no  personal 
interest  in  the  subject,  and  the  duty  of  the  solicitor  to  give 
this  explanation  was  specially  imperative.  If,  therefore, 

in 
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in  this  case,  the  client  did  request  the  attendance  of  the  1S$9. 
solicitor  in  London^  and  that  fact  was  proved  before  the 
Master,  yet,. it  not  being  pretended  that  the  required 
explanation  was  given  to  the  client,  the  Master  appears  I^"*O*'0to. 
to  me  to  have  acted  upon  very  proper  principles,  and, 
for  the  sake  of  example,  I  muat  dismiss  this  petition 
with  costs. 


The  ATTORNEY-GENERAL  v.  BROWN-  May  so. 

TTNDER  the  decree  made  in  this  information,  which  An  applicap 
^^    was  filed  by  the  Attorney-General  without  a  re-  review  of  a 
lator,  according  to  the  provisions  of  the  69  G.  3.  c.  91.,  ^J^g'^L  r 
the   Master    had    taxed   the   informant's   costs.      Mr.  uxation,  on 
Beames  now  moved  that  the  Master  might  be  directed  Jh^/^iJJJiii 
to  review  his  report,  with  reference  to  certain  of  the  items  had 
fees  of  counsel  allowed  on  taxation,  on  the  ground  that  ppop»1^ 
such  fees  had  not  been  earned,  inasmuch  as,  on  the  allowed,  it 
occasions   referred   to,   counsel   had   not   appeared   in  ^y  ^ay  of 
Court  to  support  their  briefs.  motion* 

The  jUtomey- General,  in  opposition  to  the  motion^ 
contended,  that  an  application  of  this  nature  could 
only  be  made  upon  a  petition  specifying  the  items  ob- 
jected to,  and  praying  for  leave  to  except  to  the  rep<M:t; 
and  he  referred  to  the  treatises  of  Maddock  (a)  and  Nerth 
land  (i),  and  the  cases  there  celied  upon,  as  authorities 
for  that  proposition. 

Mr.  Beames,  in  reply,  submitted,  that  where  the  only 
question  raised,  with  respect  to  the  costs  was  one  of 

principle, 

(tf)  2  Mad,  Ck,  Pr.  510.  {h)  l  NewL  64J.  5d.  ed. 
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The 
Attornst- 

GSNEBAL 
V, 

Bbown. 


principle,  a  petition  was  an  unnecessary  and  improper 
expense ;  and  he  cited  Shewell  v.  Jones  {a)  and  FenUm  ▼• 
Crickett.  (b) 

The  Lord  Chancellor  dismissed  the  applicadon, 
observing,  that  the  terms  of  the  notice  of  motion  gave 
no  information  with  respect  to  the  particular  items  ob- 
jected to,  and  that,  in  his  opinion,  a  motion  was  not  the 
proper  course. 


(a)  2  S.4r  Stu.  170. 


{b)  5  Mad.  496. 


Feb.  20. 


HARRIS  V.  COTTER. 


An  order 
founded  on  a 
Master's 
report  is 
irregular,  if 
the  report  be 
not  actually 
upon  the  file 
at  the  time 
when  the 
order  is 
obtained. 


/^N  the  22d  of  January ^  three  exceptions  taken  to 
the  Defendant's  answer  were  allowed  by  the  Master; 
and  on  the  same  day  the  Plaintiff,  upon  a  petition  of 
course  at  the  Rolls,  obtained  the  common  order  to 
amend,  and  that  the  Defendant  might  answer  the  ex- 
ceptions and  amendments  together.  This  order  was 
immediately  served  upon  the  Defendant,  between  three 
and  four  o'clock  in  the  afternoon  of  the  22d ;  but  no 
certificate  of  the  Master's  allowance  of  exceptions  was 
filed  for  several  hours  afterwards,  nor,  in  point  of 
fact,  till  a  late  hour  in  ihe  evening  of  that  day.  A 
motion  was  now  made  on  behalf  of  the  Defendants,  that 
the  order  allowing  the  Plaintiff  to  amend,  and  directing 
that  the  exceptions  and  amendments  should  be  answered 
together,  might  be  discharged  for  irregularity  with  costs. 


Sir  E.  Sugden  and  Mr.  Stuart  for  the  motion. 


The 
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The  order  complained  of  is  irregulary  having  been 
obtained  before  any  report  or  certificate  of  the  allowance 
of  the  exertions  was  put  upon  the  file.  The  order  of 
the  29th  of  October  1692  {a\  as  expounded  by  Lord 
King  in  Eyles  v.  Ward{b)f  is  express  and  imperative  that 
no  proceedings  shall  be  grounded  on  reports  until  the 
same  are  filed;  and  the  practice  is  now  well  established, 
that  the  Master's  report  must  be  filed  before  any  order 
founded  upon  the  report  can  be  obtained :  for,  till  it  is 
put  upon  the  file,  that  document  is  a  mere  nullity; 
Buskton  ▼.  Troiighton  (c).  Here  the  order  to  answer 
amendments  and  exceptions  together  was  passed,  en- 
tered, and  served  on  the  same  day  on  which  the  report 
was  filed.  The  whole  purpose  of  this  extraordinary 
despatch  was  to  prevent  the  Defendant  from  putting  in 
an  answer,  and  so  to  keep  alive  an  injunction  which  was 
then  in  force. 


18dS» 


Mr.  Pepys^  contrd. 

It  is  a  sufficient  compliance  with  the  provisions  of  the 
order  of  the  29th  of  October  1692,  that  the  report  has 
been  filed  within  four  days  afler  it  was  signed  by  the 
Master;  the  language  of  the  order  being,  that  all  proceed- 
ings which  shall  hereafter  be  grounded  on  any  report  not 
filed  <<  as  aforesiud,''  that  is  to  say,  within  that  period, 
shall  be  utterly  void.  The  form  of  the  petition  for  the 
order  now  sought  to  be  discharged  is,  that  the  exceptions 
have  been  allowed ;  not  that  the  report  of  that  allowance 
has  been  filed.  The  filing  of  the  report,  and  the 
obtaining  of  the  order,  took  place  on  the  same  day,  viz., 
the  22d  of  Januarys  and  the  Court  will  not  now 
inquire  which,  in  point  of  time,  had  priority,  the  law 

not 

(a)  Btim^ez  Order*  in  Chan-         (*)  s  P.    Wm.  51S.,   Ca*^* 
eery,  S9S.  «"*** 


Vol.  I. 


PP 


note. 

(c)  %  Sim.  55. 
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18SS.  not  reoognising  fnctioiis  of  a  day:  BeyncUs  ▼.  Ndatm  («). 
In  Bushian  r.  Tnmgkton  the  Master's  report  was  not 
filed  till  the  day  after  the  ordtf  was  obtained. 


JM.S8. 


The  Lord  Chavceixob  said  that,  although  the 
petition  on  which  the  order  under  appeal  was  obtained 
merely  alleged  that  the  exceptions  had  been  allowed^ 
yet  such  an  all^pition^  when  considered  in  connection 
with  the  order  of  October  16M  and  with  the  constmction 
which  had  been  put  upon  that  order  in  I^Us  ▼•  Ward 
and  Bmhtcn  ▼•  TroughUm^  must  be  taken  to  imply  that 
the  exceptions  so  allowed  had  been  duly  filed;  and, 
whatever  ambiguity  might  arise  upon  the  words  ^  filed 
as  aforesaid"  standing  by  themselves,  the  plun  intent  of 
the  order,  as  set  forth  in  the  preamble,  sufficiently 
removed  that  ambiguity.  The  sound  construction  of 
that  order  was,  that  no  proceedings,  grounded  upon  a 
Master^s  report,  could  be  regularly  taken  till  that 
report  was  on  the  file.  The  motion  must,  therefore,  be 
allowed  with  costs. 

(a)  5  Mmd.  S<K 
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HOBSON  xf.  BLACKBURN.  ,  «•"* 

June  5«  6.  to. 

riiHE  testator  John  Blades  b^an  his  will  as  follows  :^^  A  devise  of 
"^    ^*  I  give  unto  Joshua  Blackburn  Esq.   and   my  ^nem^ts 

daaghter  Elizabeth  BlackburHf  his  wife,  the  liberty  of  without  more, 
. ,.       .  J  .  J      .       J     .       ^1    •     -  •  ^  or  a  devise  of 

residing  in,  and  occupying  and  usmg  dunng  their  joint  messuages  or 

lives,  my  capital   messuase   or  dwellinff-house   called  tenements  to 
•^  o  "  uses  appiic- 

Brochoell  Holly  situate  at  Brixton  in  the  county  of  able  only  to 
Surrey^  and  the  offices,  gardens,  and  pleasure  grounds  p^^l^jt^^t 
thereto  belonging,  and  also  twenty-four  acres  of  land  or  more,  will  not 
thereabouts,  adjoining  or  immediately  surrounding  the  ^^^^  1^3^^ 

same^  with  liberty  to  use  the  right  of  way  or  road  hold  property* 
1  1        ■         .1   »   *       «.    »»  .         11  But  a  devise 

thereto,  be,  the  said  Joshua  Blackburn^  paymg  all  taxes  of  messuages 

and  keeping  the  premises  in  necessary  repair;  and  from  ^^^^^^ 

and  after  the  decease  of  such  one  of  them,  the  said  purienances, 

Joshua  Blackburn  and  Elizabeth  his  wife,  as  shall  first  p^^^^  0^7 

die^  I  give  unto  the  survivor  of  them  the  like  liberty  of  to  freehold^ 

•  :]•        •  3    1?  •  1       '^      J     -       I.'  property,  will 

residing  m,  and  of  occupying  and  usmg  during  his  or  comprise 

her  life,  my  said  messuage,  with  the  said  offices,  gardens,  leasehold  pro- 
pleasure  grounds,  and  land  and  right  of  way,  he  or  she  clear  mten- 
paying  all  taxes  «id  keeping  the  same  in  repair.    I  give  ^J^  ^^^ 
and  bequeath  unto  my  said  daughter  Elizabeth  Blackburn  collected  ^ 
for  her  sole  and  separate  use  all  the  household  furniture,  cumstanceof 
plate,  linen,  china,  wines,  liquors,  and  every  thing  else  the  leasehold 
in  my  said  messuage  and  offices,  except  cash,  bank  notes,  havii^lbeea 

and  securities  for  money.     I  irive  unto  the  Rev.  Edwin  blended  hi 

•^  ,        .       enjoyment 

Bodgers  and  my  daughter  Caroline  Bodgersj  his  wife,  with  the  free- 

the  liberty  of  residing  in,   and  occupying  and  using    ^^j^^-^ 

during  their  joint  lives,  the  capital  messuage  or  dweHing-  ^eral  grant 

1  IS  made  of  ten 

*«»»»e  BcrMof 

ground  adjoin- 
ing or  surrounding  a  particular  house,  part  of  a  larger  quantity  of  ground,  the 
dioice  of  such  ten  acres  is  in  the  grantee,  and  a  devise  to  the  like  effect  Is  to  be 
considered  as  a  grant. 

Pp  2 
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18SS.  house  lately  built  by  me  on  part  of  my  estate  at  Brixton 
HoBBON  Aforesaid,  and  the  offices,  gardens,  and  pleasure  grounds 
V.  thereto  belonging,  and  also  ten  acres  of  land  or  there- 

abouts adjoining,  or  immediately  surrounding  the  same^ 
with  liberty  to  use  the  right  of  way  or  road  thereto^  he 
the  said  Edwin  Rodgers  paying  all  taxes  and  keeping 
the  premises  in  necessary  repair;  and  from  and  after 
the  decease  of  such  one  of  them,   the  siud  SdwiM 
Bodgers  and  Caroline  his  wife^  as  shall  first  die^  I  give 
unto  the  survivor  of  them  the  like  liberty  of  residing^ 
and  occupying^  and  using,  during  his  or  her  life,  the 
said  last^mentioned  messuage   with  the  said  oflBce% 
gardens,  pleasure  grounds,  land,  and  right  of  way,  be 
or  she  paying  all  taxes  and  keeping  the  same  in  rqpair. 
I  give  and  bequeath  unto  my  said  daughter  Caroline 
Bodgers  for  her  sole  and  separate  use  all  the  househcJd 
furniture,  plate^  linen,  china,  wines,  liquors^  and  every 
thing  else  in  the  said  dwelling-house  belonging  to  me  at 
the  time  of  my  decease^  except  cash,  bank  notes,  and 
securities    for    money*      I  give  and  devise  my  said 
capital  messuage  called  Brockiallf  otherwise  Brodkwdl 
Hatt^  aforesaid,  with   the  offices,    gardens,    pleasure 
grounds,  lands,  and  appurtenances  therewith  held,  or 
thereto  belongings  as  aforesaid,  subject  to  the  liberty  of 
use  and  occupation  thereof  so  given  to  my  said  daughter 
Elizabeth  Blackburn  and  her  husband  for  their  lives^ 
and  to  the  survivor  for  his  or  her  life  as  aforesaid,  and 
also  my  said  other  messuage  situate  at  Brixton  aforesaid, 
with  the  offices,  gardens,  pleasure  grounds,  lands,  and 
appurtenances  therewith  held,  or  thereto  belongin^^  as 
aforesaid,  subject  to  the  liberty  of  use  and  occupation 
thereof  so  ^ven  to  my  said  daughter  Caroline  Bodgers 
and  her  husband  for  their  lives,  and  to  the  survivor  for 
his  or  her  life  as  aforesaid ;  and  all  my  other  messuages, 
lands,  and  hereditaments  at  Brixton  aforesaid,  also  my 
messuages  or  tenements,   with  the  appurtenances,  in 

Ididgate 


BULCKBUBM. 
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Irndgaie  Bill  and  Ludgaie  Street^  in  the  city  of  London^  188S. 
also  my  freehold  fiurm  at  Chigwdl  in  the  county  of  jj^^,, 
Essex,  with  the  baildings  and  lands  thereto  belongings  ^  v. 
also  my  freehold  estate  called  Seoemdroog  Castle  at  or 
near  Shooter's  Hill  in  the  county  of  Kent,  with  the  lands 
and  grounds  thereto  adjoining^  also  my  freehold  fiurms 
situated  in  the  parishes  of  East  Peckham  and  Nettlesleadf 
or  one  of  them,  in  the  county  of  KetUf  which  I  pur- 
chased of  the  assignees  of  William  Bltmden,  and  also  all 
other  my  freehold  messuages,  lands,  tenements,  and 
hereditaments  (except  my  freehold  messuages  in  Fleet 
Street  hereinafter  devised),  with  the  rights,  members, 
and  appurtenances,  unto  my  nephew  Jo^ma  Hobson  of 
Stamford  Hill  in  the  county  of  MiddleseSf  and  Bobert 
Cvrrey  of  Heme  Hill  in  the  county  of  StuT^^f  Esqs., 
their  heirs  and  assigns,  to  the  uses  and  upon  the  trusts 
hereinafter  expressed  and  declared.'' 

The  testator  then  proceeded  to  limit  part  of  the  de- 
vised premises  to  the  use  of  his  daughter,  Elizabeth 
Blackbumj  and  her  issue  in  strict  settlement,  and  the 
remainder  of  the  devised  premises  to  his  daughter, 
Caroline  Badgers,  and  her  issue  in  strict  setdement, 
with  cross  remainders  between  the  two  daughters  and 
their  issue,  and  he  concluded  this  devise  with  words  to 
the  following  e£Eect:  ^*  And  in  defiiult  of  issue  of  both 
my  said  daughters,  then  as  tOy  for,  and  concerning  all 
my  said  fireehold  lands,  tenements,  and  hereditaments 
whatsoever  and  wheresoever  to  such  person  as  shall  be 
the  right  heir  of  my  late  wife,  Hannah  Blades,  and  the 
heirs  and  assigns  of  such  person  for  ever/' 

It  appeared  by  the  report  of  the  Master  at  the  ori- 
ginal hearing,  that  the  testator  had,  in  1815,  two  free- 
hold houses  adjoining  each  other,  situated  respectively 
in  Ludgaie  Hill  and  Ludgate  Street,  in  the  former  of 

P  p  3  which 
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18dS«       which  he  carried  on  his  biuinese  of  a  glafls-setler,  and 
*„  '   '        that  in  1815  he  took  a  lease  for  twen^-ooe  years  of 
V.  certain  ground  in  Utile  Bridge  Street^  which  ran  behind 

Blacxbubn.  ],{3  i^Q  houses,  and  that  in  that  year  he  united  that 
part  of  the  leasehold  ground  which  was  behind  the 
freehold  house  in  LudgaU  HtU^  which  he  occupied 
himself,  to  that  freehdd  house,  using  the  freehold  and 
leasehold  together  for  the  purposes  of  his  tnde^  from 
that  time  until  the  making  of  his  will,  and  his  death ; 
and  leaving  no  odier  access  to  the  leasehold  part  than 
by  its  communication  with  the  freehold;  and  in  like 
manner  in  the  same  year  he  united  that  part  of  the 
leasehold  ground  which  was  bdiind  hk  fredold  house 
in  lAidgaie  Street  to  that  freehdd  house,  and  let  the 
same  together  to  a  Mr.  Byles^  who  used  both  freehold 
and  leasehold  for  the  purposes  of  his  trade,  there  being 
no  communication  with  the  leasehold  except  through 
the  freehold,  and  Mr.  EyUz  continued  to  occupy  the 
premises  in  that  manner  at  the  date  of  the  will,  and 
until  the  testator^s  death. 

A  question  arose  before  the  Master  between  Mr,  and 
Mrs.  Blaekbum  and  Mr.  and  Mrs.  Rodgers^  respecting 
the  situation  of  the  ten  acres  of  ground  which  by  the 
will  of  the  testator  Mr.  and  Mrs.  Bodger$  were  entitled 
to  occupy  with  the  dwelling-house  built  by  the  testator 
in  his  lifetime  at  Brixton  ^  and  the  Master  having 
adopted  the  proposal  of  Mr.  and  Mrs.  Bha:ilmm  in 
that  respect,  an  exception  was  taken  to  that  part  of  hia 
report. 

The  cause  now  came  on  to  be  heard  for  further 
directions  on  the  Master^s  report,  and  the  two  material 
questions  were,  whether  the  leasehold  premises,  occupied 
with  the  freehold  houses  in  Ludgate  HiU  and  LudgaU 
Street^  passed  with  the  freehold  under  the  general  devise 

to 
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to  the  trustees,  and  whether  it  was  fit  to  adopt  the  pro-  1888. 

posal  of  Mr.  and  Mrs.  Blackbttm^  or  the  proposal  of  jr^^^ 

Mr.  and  Mrs.  SodgerSf  as  to  the  situation  of  the  ten  «. 

acres  of  the  ground  to  be  occupied  with  the  house  at  ^i^<^^v*'* 
Brixton* 

With  respect  to  the  Utter  point,  the  Master  of  the 
Rolls  stated  it  to  be  a  principle  of  law,  that  where  a 
grant  was  general  of  ten  acres  adjoining  or  surrounding 
a  houses  part  of  a  larger  quantity,  the  choice  of  such 
ten  acres  adjoining  or  surrounding  was  in  the  grantee 
and  that  a  devise  was  to  be  considered  as  a  grant,  and 
he  allowed  the  exception  taken  by  Mr.  and  Mrs.  Badgers 
to  the  Master's  report  in  that  behalf. 

On  the  first  point,  Mr.  Bickersteth  and  Mr.  Jatnes^  for 
the  Plaintiffs,  argued,  that  although  it  had  been  settled 
ever  since  the  case  of  Base  v.  Bardett  (a),  that  a  general 
devise  of  a  man's  lands  and  tenements  in  the  same  place^ 
where  the  testator  had  both  freeholds  and  leaseholds  in  that 
place,  would  not  pass  the  leaseholds ;  yet,  where  it  could 
be  collected  firom  any  additional  words  in  the  devise^ 
from  the  context  of  the  will,  or  from  the  mode  in  which 
the  testator  had  enjoyed  or  dealt  with  the  proper^  in 
his  lifetime,  that  he  meant  to  include  his  leaseholds,  the 
Court  would  effectuate  that  intention.  Thus,  in  AddU 
v.  Clement  {b\  ^  a  devise  of  all  the  lands  which  the 
testator  was  seised  or  possessed  o^  or  in  any  ways  in- 
terested in,"  was  held  to  pass  leaseholds,  the  words 
<*  possessed  of  or  interested  in "  being  applicable  to 
leasehold  estate.  In  Lofwther  v.  Caoendish  {c\  the  ad- 
dition of  the  words  '*  mines  and  rents"  in  a  devisci 
otherwise  falling  within  the  rule  in  Base  v.  BarUeit^  was 

held 

(a)  Cro.  Car. 99S.  (e)  AwU. 356.  and  lBi,99* 

(6)  8  P.  W.  455. 

Pp  4 
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18SS.       held  to  be  suflBcient  to  pass  leaseholds.    In  Boe  dem* 

HoBso        ^^  ^'  ^^^  (^^'  *^®  devise  was  of  *•  all  the  testator^s 
v:  lands,  tenements,  and  hereditaments;'*  yet  leasehdds 

were  held  to  be  included  with  copyholds,  the  intaition 
of  the  testator  to  devise  both  being  inferred  from  the 
context  of  the  will,  and  from  the  circumstance  of  long 
unity  of  possession.    In  Thmerv*  Huder{b\  the  Conrt, 
though  it  did  not  deny  the  authority  of  Rose  ▼.  BarileU^ 
observed,  that  that  case  was  determined  upon  the  old 
idea  of  the  dignity  of  the  freehold,  and  the  small  value 
of  the  inieresse  termini ;  and  that  it  was  a  degree  of 
strictness,  inconsistent  with  the  present  state  of  things, 
to  say  that  a  man  does  not  mean  to  include  hb  lease- 
holds, under  the  general  expressions  held  in  Bose  v. 
BarUett  to  be  ^iplicable  to  freeholds  only.    In  Lane  ▼• 
The  Earl  qf  Stanhope  (c),  the  testator,  being  possessed 
of  part  of  a  &rm  held  by  a  renewable  leasee  the  other 
part  being  freehold,  and  the  whole  having  been  always 
let  together  as  one  farm,  devised  all  his  manors,  mes- 
suages, houses,  farms^  lands,  woodlands,  'and  real  es- 
tates whatsoever,  and  the  Court  held  that  the  leasehold 
part  of  the  ferm  passed  under  that  devise.     In  Doe  v. 
The  Earl  qf  Lucan  (J),  the  word  **  farms  ^  was  held  (o 
be  sufficient  to  carry  copyhold  as  well  as  frediold  in  the 
place  described,  if  such  appeared  to  be  the  intention  of 
the  testator  upon  the  whole  will.     In  Thompson  v.  LaAf 
lumiey  (e),  there  was  a  general  devise  of  all  the  testator's 
manors,  messuages,  tenements,  and  hereditaments ;  and 
there  being  nothing  in  the  will,  and  no  extrinsic  circum- 
stances  to  shew  that  the  testator  used  those  expressions 
otherwise  than  in  their  technical  sense,  it  was  held  that 
his  leaseholds  did  not  pass.    That  decision  was  founded 

on 

(a)  S  Black,  1301.  {d)  9  £a#/,446. 

(5)  1  Br:  C,  a  79.  (e)  Q  B.  f  P.  303, 

(<?)  6  T.  jR.  545. 
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on  a  general  prindple,  which  did  not  apply  to  the       18S8; 
present  case ;  namely^  that  if  a  testator  uses  technical     "^  '  -  - ' 
expressions,  without  any  explanatory  context,  he  must  v. 

be  presumed  to  have  understood  them  in  thdr  technical  Blacuubn. 
sense.  In  the  present  case^  the  testator  devised  his 
messuages  or  tenements,  with  ''  the  appurtenances,''  in 
Ludgate  Hill  and  Ludgate  Street  >  and  by  ^^  appurte- 
nances," he  plainly  Intended  to  pass  the  leasehold  pro- 
perty adjoining  to  and  blended  with  the  freehold.  In 
Doe  dem.  Ijempriere  v.  Martin  (5),  it  was  held  that  land 
occupied  with  a  house,  and  highly  convenient  for  the 
use  of  it,  would  pass  in  a  will  by  the  *<  ^ipurtenances,'' 
though  held  for  a  different  term.  The  mode  in  which 
the  proper^  had  been  enjoyed  was  a  material  circum- 
stance, in  cases  of  this  description,  to  rebut  the  Iqpil 
inference  arising  from  the  use  of  limitations,  which, 
separately  considered,  would  bring  the  case  within  the 
rule  in  Ho^  v.  BariUtt.  Here,  the  leasehold  part  of 
the  property  had  been  sO  mixed  with  the  freehold,  and 
the  unity  of  possession  and  enjoyment  had  been  so 
complete,  that  it  was  impossible  to  impute  to  the  testator 
an  intention  to  separate  the  one  from  the  other  in  the 
general  devise. 

Mr.  Pembertanj  on  the  other  side,  contended  that 
the  present  case  fell  within  the  rule  in  Bose  v.  BarHett^ 
which  had  always  been  acquiesced  in,  and  which  must 

prevail,  unless  there  were  some  manifest  indication  of 

* 

an  intention  on  the  part  of  the  testator  to  use  the  ex- 
pressions in  question  in  a  sense  different  from  their 
technical  and  legal  import.    Neither  the  description  of 

4 

the  property,  nor  the  context  of  the  will,  afforded  any 
such  indication;  on  the  contrary,  the  devise  of  the 
houses  in  Ludgate  Hilt  and  Ludgate  Street  was  imme- 
diately preceded  and  followed  by  particular  deidses  of 

other 
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1838.       other  freehold  property;  and  the  words  of  the  geDctal 
„  •  lesidaary  devisef   **all  other  my  freehold  messuagesy 

V.  hukdi,  tenementSt  and  hereditaments,  eacoept  my  fre&- 

BiAGomr,  )^{^  messuages  in  IJei^  Street,  hereinafter  devised," 
shewed  that  he  perfectly  understood  the  nature  of  the 
previous  lioiitationsy  and  that  by  the  devise  of  the 
houses  in  question  he  intended  to  give  that  part  of  the 
premises  only  to  which  the  words  of  the  gift  were  legally 
applicable.  That  intention  was  put  beyond  all  doubt 
by  the  language  of  the  ultimate  limitation,  upon  fiiilure 
of  issue  of  the  testator's  daughters,  which  he  introduced 
by  the  words,  '^  as  to^  for,  and  concerning  all  my  said 
freehold  lands,  tenements,  and  hereditaments  what- 
soever and  wheresoever."  To  the  strong  infermces  of 
intention  arising  from  the  description  of  the  property, 
and  the  language  of  the  limitations,  ther^  was  nothing 
to  oppose  but  the  use  of  the  word  ^*  appurtenances," 
and  the  circumstance  of  the  freehold  and  leasehold  part 
•  of  the  property  having  been  held  together.    As  to  the 

word  <'  appurtenances,"  that  must  be  considered  as  re- 
ferable only  to  the  subject  of  the  devise^  and,  if  the 
testator  had  clearly  devised  freehold  only,  could  not  be 
extended  to  property  not  included  in  the  terms  of  the 
gift.  All  the  cases  which  had  been  distinguished  from 
Mose  V.  Bartlett  depended  upon  special  circumstances, 
which  were  not  to  be  found  in  the  present  case.  It  was 
true  that  Lord  Northington  and  Mr.  Baron  Eyre  had 
shewn  an  inclination  to  dissent  from  Sose  v.  Bartlett  / 
but  they  had  not  ventured  to  deny  the  authority  of  that 
case^  which  had  been  upheld  by  the  most  eminent 
judgea.  Lord  Hardwicke  considered  it  sacred ;  CSug^ 
man  v.  Hart  (a),  Knatsfbrd  v.  Gardiner  (fi) :  and  Lord 
Eidonf  referring  to  his  own  judgment  in  T%omp9on  v« 
Ladjf  JUoeaieyy  observed, — **  My  own  opinion  upon  the 
principles*that  ought  to  regulate  the  Courts  with  regard 

to 

(a)  1  Fm.  md.STJ.  (1)  S  Aik.4S0. 
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to  those  caacBf  I  formed  with  great  laboor,  and  came  to  ISSflL 
this  conclusion ;  that  Bose  v.  Bartleti  afforded  a  deary 
inteUigible  rule,  by  which  yon  might  judge^  applying  a 
doctrine  of  law,  fiuBiliar  and  easily  understood^  as  to 
legal  instruments :  **  WatJam  ▼•  Lea  {a).  The  caae  of 
Thmpson  v.  LaAf  LcmUjf^  was  not  distinguishable  from 
the  present  case ;  and  the  doctrine  there  reeegnisedf  and 
elocidated  by  Lord  Eldorif  would  be  unsettled,  if  the 
Court  decided  in  fiirour  of  the  claim  of  the  Plaintiffik 


The  Masteb  of  the  Rolls.  /•»»  10. 

Jt  is  now  to  be  considered  as  settledf'  by  the  case  of 
Bose  T.  Bariletif  that  a  testator  having  freehold  and 
leasehold  property  in  the  same  place,  by  a  devise  of  his 
lands  and  tenements  in  diat  place  passes  only  his 
freehold  lands,  unless  there  be  other  words  importing  a 
different  intention ;  and,  according  to  the  decision  of 
Lord  Eldan  in  Thompson  v.  La^  Lcpwlejf^  with  which 
decision  I  entirely  concur,  a  testator  having  freehold  and 
leasehold  property  situate  in  the  same  place,  is  by  a  devise 
of  his  messuages,  lands,  tenements,  and  hereditaments, 
in  that  place,  to  uses  applicable  only  to  freehold  properQr, 
to  be  considered  as  intending  only  to  devise  his  freehold 
estate  in  exclusioa  of  the  leasehold. 

These  cases  and  all  others  upon  the  suligect  admit 
that  if  a  different  intenUon  on  the  part  of  the  testator 
can  be  clearly  collected  either  from  wprda  of  description 
used  in  the  will,  qr  from  the  circumstance  of  the  lease* 
hold  property  being  blended  in  enjoyment  with  th^ 
freehfdd,  that  leasehold  properQr  will  pasfif^^  although 

the 

(a)  6  Fes.  640. 
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18S8.       the  limitadoDS  be  to  uies  strictly  af^dicaUe  to  fireduJd 
"-^^     property  only. 


V. 


BiACDVBN.  j^  ^^  ^^^^  ^^  testator  for  many  years  carried  on 
his  trade  in  a  freehold  house.  No.  5.  in  Ludgate  ESB^ 
and  in  the  year  1815,  he  took  a  lease  for .  twenty-<Mie 
years  of  premises  ialAiUe  Bridge  Street^  which  is  bdiind 
Ludgate  HiU^  and  part  of  such  leasehold  premises 
adjoining  backwards  to  his  house  in  Ludgate  HiU  he 
threw  into  his  houses  and  occupied  therewith  for  the 
purpose  of  his  trade,  from  1815  till  the  time  of  making 
his  will,  and  his  death ;  there  being  no  entrance  to  the 
leasehold  part  other  than  by  its  communication  with 
the  freehold  part  The  testator  had  also  a  fiediold 
house  in  Ludgate  Street^  which,  about  ten  years  before 
his  death,  he  let  to  a  Mr.  Eyles^  together  with  other  part 
of  the  said  leasehold  premises  taken  by  him  in  1815, 
and  which  part  of  the  leasehold  adjoined  backward  to 
Mr.  Eyle^s  house  and  was  thrown  into  and  occupied 
with  it  by  Mr.  Eyles  for  the  purposes  of  his  trade,  the 
leasehold  having  no  other  access  than  from  the  freehold 
part,  in  like  manner  with  the  freehold  and  leasehold 
premises  occupied  by  the  testator. 

The  property  in  Ludgate  HiU  md  Ludgate  Street  is 
included  in  a  devise  to  trustees  limited  to  uses  strictly 
applicable  only  to  freehold  property;  other  property 
comprehended  in  one  part  of  the  same  devis^  which  im- 
mediately precedes  this  property,  is  described  ^  all  other 
my  messuages,  lands,  and  hereditaments  in  Brixton i* 
and  other  property  comprehended  in  that  part  of  the 
same  devise^  which  immediately  succeeds  this  property, 
is  described  as  <<  also  my  freehold  estate  called  Severn^ 
droog  Castle.**'  The  property  in  Ludgate  HiU  and 
Ludgate  Street  is  thus  described,— <<  also  my  messuages 

or 
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or  teaemeatSy  with  the  appurtenances,  in  Ludgate  Hill       I8SS. 
and  lAi^ate  Street."  "itol^ 

The  description  of  messuages  or  tenementSi  with  the  Blackbuew. 
appurtenanceS)  will  plainly  comprise  thb  leasehold  pro- 
perty; and  the  manner  in  which  theieasehold  was  blended 
in  enjoyment  with  the  freehold  rebuts  the  presumption 
that  the  testator  could  mean  to  separate  the  leasehold 
from  the  freehold.  My  judgment,  therefore^  is,  that 
it  is  clearly  to  be  collected  that  the .  testator  did  intend 
that  this  leasehold  should  pass  with  the  freehold  by  this 
devise^  notwithstanding  that  the  limitations,  strictly 
speaking,  are  applicable  to  freehold  property. 

It  was  observed  in  argument  that  the  ultimate  limit- 
ations of  all  the  property  thus  devised  upon  failure  of 
the  testator's  daughters  and  their  issue  is  in  these  words, 
'^  then  as  to,  for,  and  concerning  all  my  said  freehold 
messuages,  lands,  tenements,  and  hereditaments  what- 
soever and  wheresoever; ''  and  that  this  passage  plainly 
indicated  an  intention  to  pass  by  this  devise  only  free- 
hold property.  It  must  be  admitted  that  this  passage, 
like  the  freehold  limitations,  is  a  circumstance  of  evi- 
dence to  that  effect ;  but,  like  the  freehold  limitations, 
it  is  overborne  by  the  other  circumstances  which  I  have 
relied  upon. 


•r    ^ 
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Rolls* 
Jiifitf  80. 

In  a  fuit  by  a 
joint  creditor 
■gainst  the 


atives  of  a 
deceased 
partner,  and 
the  sunriving 
partner,  the 
Plaintiff  was 
held  to  be 
entitled  to 
satisfaction 
out  of  the 
assets  of  the 
deceased 
partner, 
though  it  was 
not  proved 
that  the 
turvifing 
partner  was 
ansoWent. 

Thesur- 
living  partner 
is  properly 
joined  as  a 
Defendant  in 
such  a  suit, 
being  in- 
terested to 
oontest  the 
demand  of  the 
Plaintjl^  and 
of  all  joint 
creditors,  but 
the  remedy 
against  him 
is  altogether 
at  law. 


WILKINSON  V.  HENDERSON. 

npHE  Plaintiff  was  a  creditor  of  the  partnership 
'''  firm  dt  Shepherd  and  Hartlej/^  and  Shepherd  having 
died)  the  bill  was  filed  by  the  Plaintiff  on  behalf  of  him- 
aeli^  and  all  other  the  joint-creditors  of  Shepherd  and 
Hartley f  against  the  executors  of  Shepherd^  and  against 
Hartley^  the  surviving  partner ;  and  it  prayed  payment 
of  the  partnership  debts  out  of  the  estate  of  Shepherd* 
On  the  part  of  the  Defendants,  the  executors  of  Shep^ 
herdf  it  was  objected,  that  no  decree  could  be  had  tor 
payment  of  the  partnership  debts  out  of  the  estate  of 
Shepherd^  inasmuch  as  it  did  not  appear  that  Hartiey^ 
the  surviving  partner,  was  insolvent 

Mr.  Pemberton  and  Mr.  J.  Bussell  for  the  Plaintiff. 

That  a  creditor  has  a  right  to  come  upon  the  assets 
of  a  deceased  partner,  if  the  surviving  partner  be  in- 
solvent, is  not  disputed ;  but  it  is  said,  that  so  long  as 
there  b  a  surviving  solvent  partner,  or  so  long  as  the 
insolvency  of  a  surviving  partner  is  not  established,  the 
creditor  has  no  right  to  come  upon  the  assets  of  the 
deceased  partner.  There  is  no  authority  for  this  pro- 
position, and  it  is  directly  opposed  to  the  decision  of 
Sir  William  Granlf  in  Deoaynes  v.  Nobles  the  great  case 
on  the  subject  of  partnership  liabilities.  SleecVs  case  (a), 
which  is  a  branch  of  that  causey  was  decided  upon  the 
principle  that  a  partnership  contract  is,  upon  the  death 
of  the  partner,  to  be  considered  joint  and  several,  and 
that  a  creditor  has  a  right  to  resort  to  the  estate  of  the 

deceased 


(a)  lMer.S59. 
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deceased  partneri  without  regard  to  the  relations  which       18S9. 
may  tiave  subsisted  between  the  partners;  such  rdationsy    ^mwiot 
however,  being  the  subject  of  equities  as  between  the   _     vl 
estate  of  the  deceased  partner  «id  the  surviTing  part- 
ners. 

Sir  William  Oranfs  decinon  in  Dean/nes  y.  NoNe 
was  appealed  from;  and  the  case  was  elaborately 
argued,  both  before  Lord  Eldon  and  Lord  Lgndhura^ 
neither  of  whomi  however,  came  to  any  decision  upon 
it  The  case  was  ultimately  heard  by  Lord  Bnmghamf 
who  took  the  same  view  of  the  subject  as  Sir  WilUam 
Grantf  and  dismissed  the  appeal.  Two  of  the  grounds 
npon  which  the  petition  of  appeal  in  Devaynes  v«  Notte 
was  presented,  were  the  same  as  those  upon  wbidi  the 
present  suit  is  objected  to;  namely,  that  the  insuflBiciency 
of  the  joint  estate  to  pay  the  joint  debts  was  not  proved, 
and  tliat  the  bill  only  sought  relief  against  the  separate 
estate  of  the  deceased  partner*  In  Fisher  v.  Farring^ 
tony  the  decree  declared  the  separate  estate  of  a  d^ 
ceased  partner  liable  in  equity  to  the  joint  debts, 
after  satisfacdon  of  the  separate  debts,  without  pre- 
judice to  the  equities  between  the  partners  themselves ; 
and  inquiries  were  directed  as  to  the  sufficiency  of  the 
joint  estate  to  pay  the  joint  debts ;  Seton  an  Decrees,  (a) 
It  is  said  that  the  right  of  the  creditor  against  the 
estate  of  the  deceased  partner  is  a  right  arising  only 
out  of  equities,  and  that,  therefore,  the  creditor  cannot 
resort,  in  the  first  instance,  to  the  estate  of  the  deceased 
partner,  but  must  proceed  at  law  against  the  surviving 
partner*  But  how  does  this  consequence  follow  ?  The 
equities  between  the  partners  may  establish,  not  that  the 
surviving  partner  ought  to  pay,  but  that  the  estate  of 
the  deceased  partner  ought  to  pay,  and  the  proceeding 
at  law  against  the  surviving  partner,  to  which,  it  is  con- 

'    tended, 

(a)  P.  9S9. 
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18SS.       tended,  the  creditor  moat  in  the  first  instanoe  have 

WiLKiNsoif     '^^^^^^^  °^7  ^  ^^'^  inooayenient  and  UDJaet     Ad- 
V.  mitdng  that  the  right  of  the  creditor  is  founded  upon 

HsMBUfOK.    equities,  how  are  these  equities  to  be  established  by  an 
action  at  kw  ?    The  creditor  cannot  be  compelled  to  do 
more  than  he  has  now  done ;  in  bringing  the  surviying 
partner  and  the  representatives  of  the  deceased  partner 
before  the  Court,  he  has  taken  the  course  which  is  best 
calculated  to  ascertain  the  r^ts  of  all  parties;  and  if  he 
establishes  his  demand  against  both,  the  equities  between 
the  partners  themselves  may  be  matter  of  subsequ^it 
inquiry  and  adjudication*    In  Orr  v.  C^ate  (a),  the  bill 
was  filed  by  the  plaintiff  against  the  representatives  of  a 
deceased  partner,  and  a  surviving  partner,  who  had 
retired  firom  the  firm  in  the  lifetime  of  the  deceased 
partner,  to  recover  the  amount  of  a  bond  given  by  the 
partnership ;  and  the  bond  was  held  to  be  in  equity  the 
joint  and  several  bond  of  the  partners,  and  the  account 
was  directed  accordingly  against  the  surviving  partner 
and  the  estate  of  the  deceased  partner. 

Mr.  Bickersteih  and  Mr.  Duekworik^  for  the  executors 
o{  Henderson* 

The  principle  upon  which  almost  all  the  cases  on  this 
subject  proceed  is,  that  the  creditor  is  entitled  to  relirf 
against  the  assets  of  the  deceased  partner,  through  the 
medium  of  the  equities  subsisting  between  the  partners 
themselves ;  and  these  equities,  in  respect  of  creditors, 
are»  that  joint  debts  shall  be  satisfied  out  of  the  joint 
estate,  and  that  the  separate  estates  of  the  partners  shall 
not  be  liable  to  the  demands  of  the  creditors  until  the 
insufficiency  or  insolvency  of  the  joint  estate  is  estab- 
lished. In  Lane  v.  WiUiams  (ft),  there  bdng  a  deficiency 
of  the  assets  of  the  surviving  partner,  satisfiu^tion  was 

decreed 

(a)  1  Mer.  7S9.  ih)  2  Vem,  291. 
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decreed  out  of  the  estate  of  the  deceased  partner.  In 
Jaccmh  v.  Harooood  {a),  the  ultimate  liability  of  the 
estate  of  the  deceased  partner  was,  in  like  manner,  re- 
cognised; but  a  sufficient  sole  security  having  been 
taken  from  the  surviving  partner,  it  was  unnecessary  to 
resort  to  the  estate  of  the  deceased  partner.  Hoare  v. 
Contencin  (&)  is  a  case  very  much  resembling  the  pre- 
sent; and  there  Lord  Thurlaw  decided  that,  as  the 
plaintiffs  might  have  brought  their  action  against  the 
surviving  and  solvent  partners,  a  bill  in  equity  against 
those  partners  and  the  representatives  of  the  deceased 
partners  could  not  be  sustained.  In  Gray  v.  Chis' 
well  (c).  Lord  Eldan  says,  it  would  be  extraordinary  if 
the  creditor  should  have  a  better  remedy,  in  conse- 
quence of  the  death  of  the  partner,  than  if  the  partner 
had  lived,  and  when,  by  reason  of  the  partner's  death, 
the  remedy  at  law  was  gone.  Ex  parte  Kendall  (d)^  and 
CampbeU  v.  MuUett  (e)j  both  shew  that  the  remedy  of 
the  creditor  against  the  assets  of  the  deceased  partner 
is  founded  upon  the  equities  of  the  partners  themselves. 
Even  Devaynes  v.  Noble  does  not  establish,  without 
modification,  the  right  of  the  creditor  to  resort  to  the 
estate  of  the  deceased  partner,  nor  can  any  case  be 
produced  in  which  relief  was  sought  against  the  estate 
of  the  deceased  partner,  without  any  allegation  on  the 
part  of  the  plaintiff  that  payment  could  not  be  obtained 
by  the  creditor  from  the  surviving  partner.  In  Cowell 
V.  Sikes  {g),  the  joint  creditor  received  payment  from 
the  deceased  partner's  estate  pari  passu  with  the  sepa- 
rate creditors ;  but  he  was  not  permitted  to  resort  to 
the  deceased  partner's  estate  until  the  insolvency  of  the 
joint  estate  was  ascertained. 

The 


(a)  S  Ves.  gen.  265. 
(4)  1  Bro.  C.  C  27. 
(e)  9  Ves.  118. 

VouL 


(d)  17  Fes.  5X4. 
{e)  t  Swan,  SSI, 
(g)  8  Ruii.  191. 


18S9. 

Wilkinson 
Hbnoersok. 


Qq 
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less.  The  ftcts  «pM  '^AMk  the  decree  m  Fisker  v*  Hsr- 

W^LniitoK    ^^^''ifi^  ^^  ^'^  ^^  ^^^  ilafeedy  bvt  it  ^peais  inm 
e.  the  flritiifteft  that  the  declateition  «s  to  the  liability  ef 

Ibe  aacis  ef  the  deoeaMi  partmr  ^ras  made  witfaoat 
prcjndioe  to  the  rigbts  of  the  survifiug  partner;  so  tkirit 
this  case^  as  fiur  as  any  infertnee  can  be  dimwu  froBi  it, 
BUpporti  the  propositioa  that  the  eqaity  of  the  eneditur 
i^BSt  the  estate  of  the  deceased  )MurtBer  can  never  be 
enforced,  tinti!  ft  appeals  Uiat  he  cannot  ofaism  paynnent 
litMn  the  anrviimg  partner.  The  aornving  pamaer  is 
the  party  Iega31y  liable  lo  pay,  and  it  is  ^oDstions  nod 
vtgvtBt  to  harass  the  representatives  of  the  deDoaaed 
pattner,  until  the  demand  has  been  made  upon  the 
sorviving  partner,  and  some  prooeeduigs  adopted  againat 
him  by  which  it  may  appear  that  he  ia  unable  to  aatisfy 
theft  demand.  To  this  extent,  and  to  this  extent  otJty^ 
are  the  assets  of  the  deceased  partner  liaUe;  and  none 
of  the  cases,  with  the  exception  of  Dewnpiet  ^  NeUe^ 
if  tfiat  case  can  be  considend  as  aai  eiveption,  cany 
that  liability  farther.  In  no  oaa^  at  noy  inte^  Im^  a 
creditor  been  permitted  td  resort  to  the  estate  of  the 
deceased  partner,  where  a  snrviving  partner,  who  is 
solvent,  or  whose  insolvency  is  not  proved,  has  been 
made  a  party  to  Ae  salt  In  Orr  v.  Chan  the  relief 
was  given,  not  xm  the  gronnd  of  partnendiip  liabilitiefl^ 
bnt  upon  the  prindple  that  the  joint  bond  was  in  this 
Court  to  be  considered  as  a  joint  and  several  bond* 

Mr.  Koe^  for  the  Defendant  Hartk^  contended,  tliat 
as  the  bill  sought  no  relief  against  the  sarviving  partaei^ 
it  must  be  dismissed  as  against  him. 

Mr.  Pemberton^  in  reply. 

It  is  diarged  in  the  bill,  and  admitted  by  the  answer, 
that  all  the  separate  debts  of  the  deceased  partner  hare 
been  paid.    As  the  separate  estate  of  the  deceased  part- 
ner, 
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ner,  therefore^  is,  in  equity,  liable^  tA/sr  Gatisfiictioa  of       ]  8SS* 
his  separate  debts,  to  the  debts  of  the  partnership^  the     *      -    ^ 
joint  creditor'in  this  case  has  a  clear  right  to  resort  to  «. 

the  assets  of  the  deceased  partner  for  satisfiustion  of  his  HsNDBSfoM. 
debt,  even  diough  there  be  a  surviving  partner,  and  that 
surviving  partner  may,  for  ac^ht  that  is  proved  to  the 
contrary,  be  solvent.  A  partnership  debt,  though  at 
law  a  joint  debt,  is  in  equity  a  joint  and  separate  debt. 
In  Rice  v.  Sktde  (a).  Lord  Man^Sdd  says,  <<  all  contracts 
with  partners  are  joint  and  several ; "  and  la  AbbU  v. 
Smith  {b)f  Chief  Justice  De  Grey  observes,  that  ^  a  con- 
tract, when  made  with  partners,  is  originally  a  joint 
contract  bat  may  be  separate  as  to  its  effects;  and  that 
each  is  answerable  for  the  wholes  and  not  merely  for  his 
proportionable  part***  Stephenson  v.  Ckimett  (c)  is  an 
authority  to  the  same  effect ;  for  Lord  Loughborough  re- 
marks that,  where  a  partner  has  become  a  bankrupt,  the 
creditor  has  a  right  to  go  immediately  upon  the  estate 
of  the  deceased  partner.  In  Deoaynes  v.  Noble,  which 
has  always  been  considered  a  ruling  authority  with  re- 
spect to  partnership  rights  and  liabilities,  thb  pro- 
position is  distinctly  laid  down  by  Sir  fV,  Grant  after  a 
minute  examination  of  all  the  cases ;  and  this  case  has 
been  finally  affirmed  upon  appeal,  after  full  and  dabo* 
rate  investigation.  No  prejudice  can  accrue  to  the 
estate  of  the  deceased  partner  by  holding  that  the 
creditor  has  a  right  to  come  upon  it,  in  the  first  in- 
stance, for  sadsfaction  of  bis  demands;  for,  if  the  sur- 
viving partner  be  solvent,  the  estate  of  the  deceased 
partner  will  have  a  remedy  over  according  to  the  sub- 
sisting equities ;  and  if  the  surviving  partner  be  insolvent 
it  is  admitted  that  the  estate  of  the  deceased  partner  is 
liable  to  make  full  sads&cdon  to  the  creditor. 


The 


(a)  5  Butr. 86 II .  {c)  5  Fet. 566. 

(()  8  Bkcktt.  949. 
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1 833.  The  Master  of  tie  Rolls. 

Wilkinson        ^^  ^^  authorities  establish  that^  in  the  consideratiao 

«.  of  a  court  of  equity,  a  partnership  debt  is  sereral  as  well 

Henderson*         .  .  _„      ,     ,  ,  ^  ^* 

asjomt     The  doubts  upon  the  present  question 


to  have  arisen  from  the  general  principle,  that  the  joint 
estate  is  the  first  fund  for  the  payment  of  the  joint  debts, 
and  that,  the  joint  estate  vesting  in  the  sunriring  partner, 
the  joint  creditor,  upon  equitable  considerations,  ought 
to  resort  to  the  surviTing  partner  before  he  seeks 
satisfaction  firom  the  assets  of  the  deceased  partner.  It 
is  admitted  that,  if  the  surviving  partner  prove  to  be 
unable  to  pay  the  whole  debt,  the  joint  creditor  may  then 
obtain  fiiU  satisfaction  from  the  assets  of  the  deceased 
partner.  The  real  question,  then,  is,  whether  the  joint 
creditor  shall  be  compelled  to  pursue  the  surviving 
partner  in  the  first  instance,  and  shall  not  be  permitted 
to  resort  to  the  assets  of  the  deceased  partner,  until  it 
is  established  that  full  satisfaction  cannot  be  obtained 
from  the  surviving  partner;  or  whether  the  joint  creditor 
may,  in  the  first  instance,  resort  to  the  assets  of  the 
deceased  partner,  leaving  it  to  the  personal  represent- 
atives of  the  deceased  partner  to  take  proper  measures 
for  recovering  what,  if  any  thing,  shall  appear  upon  the 
partnership  accounts  to  be  due  from  the  surviving  partner 
to  the  estate  of  the  deceased  partner.  Considering  that 
the  estate  of  the  surviving  partner  is  at  all  events  liable 
to  the  full  satisfaction  of  the  creditors,  and  must  first  or 
last  be  answerable  for  the  fiiilure  of  the  surviving  part- 
ner ;  that  no  additional  charge  is  thrown  upon  the  assets 
of  the  deceased  partner  by  the  resort  to  them  in  the 
first  instance^  and  that  great  inconvenience  and  expense 
might  otherwise  be  occasioned  to  the  joint  creditors ; 
and,  further,  that  according  to  the  two  decisions  in 
SleecVs  case  in  the  cause  of  Devcynes  v.  NoUe^  the 
creditor  was  permitted  to  charge  the  separate  estate  of  the 
deceased  partner,  which  in  equity  was  not  primarily 
liable,  as  between  the  partners,  without  first  having 

resort 
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resort  to  dividends  which  might  be  obtained  by  proof 
under  the  oomniission  against  the  surviving  partner} 
I  am  of  opinion  that  the  Plaintiff  b  entitled  in  this  case 
to  a  decree  for  the  benefit  of  himself  and  all  other  joint 
creditors,  for  the  payment  of  his  debt  out  of  the  assets 
oi  Shepherd^  the  deceased  partner. 

The  remedy  against  Hartley^  the  surviving  partner,  ia 
altogether  at  law,  and  I  can  make  no  decree  against  him ; 
but  he  was  properly  joined  as  a  Defendant  to  the  suit^ 
being  interested  to  contest  the  demand  of  the  Plaintifl^ 
and  of  all  other  persons  claiming  to  be  joint  creditors. 
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Wilkinson 
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GUY  V.  SHARP. 


1SS5. 
June  S8, 99« 
Jtdjf  S.  6. 


rpHE  will  of  Bebert  Eales^  dated  the  ISth  of  April  Upon  the 

1808,  contained,  among  others,  the  following  pas-  w^her'a 

sages  :*—«*!  give  and  bequeath  unto  my  friends,  Mr.  *^8»^lj» 

John  Sharpf  WiUiam  AldridgCf  and  Thomas  H.  Bushnellf  substitutional, 

the  sum  of  9000/.,  now  standing  in  my  name  in  the  new  ^^  c^  will 

5  per  cent,  government  annuities,  in  trust  to  pay  one  be  to  aseertain 

moiety  of  the  interest,  dividends,  and  produce  thereof  IntentioD 

unto  my  daughter  Sarahj  the  wife  oi  Stephen  Qargo,  and  which  csn 

her  assigns,  for  and  during  the  term  of  her  natural  life,  ]^  J[  dog^  and 

by  half  yearly  pattments,  the  first  payment  thereof  to  critical  exaj. 
1      •  J  L  J  •      1  i_     mination  of 

begm  and  oe  made  as  soon  as  conveniently  may  be  tfaelaogoage 

after  the  first  dividends  of  the  sum  of  9000/.  shall  be*  SISli'lJ^L 

testamentarir 

come  due  and  payable  next  after  my  decease;  and  it  insutimenu: 

is  my  will,  that  my  said  daughter's  share  of  and  in  the  ^  iai|^!^e 

interest  and  dividends  of  the  said  9000/.  shall  be  wholly  p^the  codicil 

independent  o^  and  not  subject  to  the  debts,  power^  that  a  bequest 

contained  in 
the  codicil  was  in  addition  to  one  given  by  the  wilL 
Under  what  particular  ctrcumstances  and  to  what  extent  parol  evidence  may  be 
resorted  to  upon  the  question  of  cumulation  or  substitution,  ^were, 

Q  q  3  control, 
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18Sd.       coDtrol,  or  ei^Bgeiiiento  of  her  present  or  any  fiitore 
hiisbaix]|  and  that  her  receipt  alone  (ndtwithstaiidBiig 
her  ooTerture)  ahaU  be  a  good  discharge  at  all  times  lor 
the  same;  and  from  and  immediately  after  the  decease 
of  my  said  daughter^  I  give  and  bequeath  her  said  share 
of  and  in  the  said  sum  of  900(tf •»  and  all  interest  which 
shall  accrue  from  her  decease,  unto  and  among  all  and 
every  her  child  and  diildren  as  shall  be  then  Ihrin^  to 
be  equally  divided  between  them,  share  and  share  alikc^ 
when  and  as  they  Aell  respectively  attain  tka  age  of 
twenty-one  years ;  and  in  case  any  or  either  of  her  said 
children  shall  depart,  this  life  under  the  age  of  tvrenty* 
one  years,  unmarried  and  without  leaving  lawful  issuer 
then  I  give  the  share  or  shares  of  him,  her,  or  them  so 
dying,  unto  the  survivors  or  survivor,  to  be  equally 
divided  between  them,  share  and  share  alike^  when  and 
as  they  shall  respectively  attain  the  age  of  twenty-one 
years ;  but  in  case  any  or  either  of  her  said  children  shall 
depart  this  life  under  the  said  age  of  twenty-one  years, 
leaving  issue  of  his,  her,  or  dieir  body  or  bodies,  lawfully 
begotten,  then  I  give  and  bequeath  the  part  or  share  of 
such  deceased  child  or  children  unto  such  his,  her,  or 
their  issue,  share  and  share  alike  (if  more  than  one), 
when  and  as  soon  as  they  shall  severally  and  respect- 
ively attain  their  several  and  respective  ages  of  twentf- 
one  years,  and,  in  case  my  said  trustees  shall  tbiok 
proper,  to  pay  and  apply  the  interest  dividends^  and 
produce  thereof  in  the  mean  time  for  and  towards  their 
respective  clothes,  maintenance,  and  education.     But  in 
ease  my  said  daughter  Sarah   shall  depart  this  life 
without  leaving  any  issue  of  her  body  lawfully  begotten, 
then  upon  trust  to  pay  the  share  of  my  said  daughter  of 
and  in  the  interest,  dividends,  and  produce  of  the  said 
9000/i  unto  the  said  Stephen  ClargOy  for  and  during  the 
term  of  his  natural  life,  and  from  and  immediately  after 
his  decease,  upon  trust  to  assign,  transfer,  or  pay  one 

moiety 


CASES  IN  CHANCERY.  Wl 

nuMfty  of  tke  iaU  9QOO/I9  and  all  ioleiest  and  divi-  ^  1833b 
dends  then  due  thereon^  equally  between  my  aaid  son 
Hobert  and  my  daughter  Etimiieiif  theb  respective 
executors,  adninislrBtors^  cur  asttgna*  And  as  to  the 
other  moiety  of  the  interest,  dividends,  and  produce 
of  the  said  f)OQOL»  iqmi  trust  ta  pay  the  aame  to 
my  daugbtier  EUfutiftlif  and  kev  assigss,  for  and  during 
the  term  of  her  natwral  liftw  by  hcdf  yearly  pi^yoeolib 
independent  of  any  hmband»  and  to  go  to  her  cbiidienf 
and  if  no  ehildieib  to  her  huahand^  in  the  same  manner 
as  I  have  dbreeted  with  reapect  to  the  intereat  and 
dividends  of  the  ether  moiety;  and  after  her  deceaae^ 
in  case  she  shall  not  have  any  husband  then  living,  upon 
trust  to  assign,  traqsfiu^  or  pay  the  said  flsoie^  of  ihe  said 

MOOi.,  and  all  interest  and  dividenda  then  due  thereeUf 
equally  between  n^  said  daughter  Sarak  Clarg^  and  my 
son  Jkberi^  their  respective  executors,  administrator^ 
or  2mfp»i  nevertheless»  it  is  my  will  that  the  shares  of 
my  said  dau^^ters,  which  they  may  become  wtitled  ta 
by  survivorship^  shall  be  independent  of  their  hnsband% 
and  upon  the  same  trusts  in  every  reqpect  aa  their  said 
moietiea  be&re  bequeathed  in  trust  fer  them«^ 

The  testator  then  bequeathed  the  residue  of  his  stock 
in  the  government  securities,  and  all  other  his  personal 
estate  whatsoever,  unto  Sharp%  Aldridge^  and  Busknell^ 
upon  trust  to  invest  the  produce  thereof  in  the  3  per 
centf  reduced  annuities  in  their  own  name^  and  to  pay 
one  moiety  of  the  dividends  thereof  to  his  wife  for  life, 
and  the  other  moiety  to  his  son  Sfibert  for  life^  with 
remainder  as  to  the  first  moiety  to  his  son  Boberi  Sox 
life ;  and  if  his  son  should  die  in  the  lifetime  of  his  wife 
without  leaving  issue,  then  upon  truest  to  pay  hia  share 
of  the  dividends  to  the  wife  for  lifef  and  in  case  the  son 
should  survive  the  wife^t  end  afterwards  die,  then  to  pay 
and  transfer  all  the  principal  money  and  interest  so  given 
to  the  wife  and  son^  among  all  the  chUdren  of  his  son 

Q  q  4  equally 
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18SS.        equally  to  be  divided  among  them  as  they  should 

ively  attain  the  age  of  twenty-one;  and  if  his  son  should 
leave  no  issuei  then  upon  trust  to  pay  and  transfer  the 

Shabp.       principal  money  unto  his  daughters  equally. 

On  the  25th  of  December  1809»  the  testator  execated 
a  codicil}  which  was  in  part  as  follows: — **  Whereas  I, 
Bobert  Ealest  of,  &c.  have  made  and  duly  executed  my 
last  will  and  testament  in  writing,   bearing  date   the 
Idth  day  oi  April  1808,  and  have  thereby  given  to  my 
trustees  therein  named  the  sum  of  9000/.  new  5  per 
cent,  government  annuities,  in  trust  to  pay  the  same 
in  moieties  as  therein  is  mentioned;  now  I  do  hereby 
give  unto  my  said  trustees  (except  William  Aldridge 
since  deceased)  and  James  Long  of,  &&,  their  executors 
and  administrators,  the  sum  of  10,000^  new  5  per  cent- 
government  annuities,  upon  trust  to  pay  one  moiety 
thereof  in  the  same  manner  as  I  have  directed  one 
moiety  of  the  said  9000Z.  to  be  applied  to  and  for  the 
use  and   benefit  of  my  daughter  Sarahy   the  wife  of 
Stepkm  ClargOf  and  her  children,  except  only  that  in 
case  my  said  daughter  Sarah  shall  depart  this  life  without 
leaving  any  child  or  children,  then  and  in  such  case  I 
direct  my  said  trustees  to  pay  the  said  moiety  of  the 
said  sum  of  10,000/.  equally  between  my  son  Bobert 
and  my  daughter  Elizabeiht  and  not  to  pay  the  in- 
terest thereof^  or  of  any  part  thereof,  to  the  said  Stephen 
ClargOf  as  I  have  directed  the  interest  of  the  moiety 
of  the  said  sum  of  9000/.  to  be  paid  to  him  for  his 
life;   and  upon   further  trust  to  pay  and  apply  the 
other  moiety  of  the  said  10,000/.   unto  and  for  the 
use  of  my  daughter  Elizabeth  in  such  and  the  same 
manner  in  every  respect  as  I  have  directed  the  moie^ 
of  the  said  sum  of  9000/.  to  be  paid,  applied,  and 
disposed  of.     And  I  further  direct  that  my  wife  and 
my  son  Bobert  shall  hold  the  messuages,  lands,  tithes, 
and  hereditaments  devised   to  them  in   my  said  will 

witliout 
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without  impeachment  of  waste.''  The  codicil  condaded  18dS. 
in  the  following  words :  —  **  And  I  appoint  the  said 
James  Long  a  trustee  and  executor  of  my  said  will  in 
the  room,  place,  and  stead  of  the  said  William  jUdridge 
deceased,  and  I  give  him  the  like  sum  of  10/.  as  I  had 
given  to  the  said  William  Aldridge;  and  I  ordain  and 
declare  this  writing  to  be  a  codicil  to  my  said  will,  and 
to  be  iranexed  thereto  and  taken  as  part  thereof,  and  do 
confirm  my  said  will  in  every  particular  thereof  that  is 
not  hereby  altered  or  revoked.'' 

By  the  decree  made  at  the  hearing  of  the  cause  on 
the  12th  of  May  1828,  the  Vice-Chancellor  declared 
that  the  legacy  of  9000/.  in  the  testator's  will  described 
as  standing  in  his  name  in  the  new  5  per  cent  govern- 
ment annuities  was  specific,  and  that  the  bequest  of 
10,000/.  new  5  per  cent  government  annuities  expressed 
in  the  codicil  was  not  a  substitution  for  the  former,  but 
an  addition  to  it  by  way  of  accumulation ;  and  from  that 
decision  the  present  appeal  was  brought. 

In  the  original  cause  no  evidence  was  taken  with 
respect  to  the  situation  of  the  testator  and  his  family,  or 
the  state  of  his  property  at  the  time  of  making  his  will 
or  of  his  death,  and  the  decision  was  pronounced  simply 
upon  the  consideration  of  the  testamentary  instruments 
themselves.  But  it  was  one  of  the  reasons  of  appeal 
stated  in  the  petition,  that  the  decree  had  not  directed  an 
inquiry  into  these  facts ;  and,  in  order  to  lay  a  ground 
for  such  inquiry,  a  supplemental  suit  was  instituted,  in 
which  parol  evidence  was  gone  into,  and  which  came  on 
to  be  heard  at  the  same  time  with  the  appeal.  The 
general  effect  of  the  evidence  was  to  shew  that  the  tes- 
tator's stock  in  the  5  per  cent  annuities  amounted  at  the 
date  of  his  will  to  12,000/.,  and  that  the  whole  value  of 
his  personal  estate  amounted  to  about  20,000/. ;  that  his 
family  consisted  of  the  son,  Bobert,  and  the  wife  and  two 

daughters 
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lasSw       dau^bten  spceUIy  mentioBod  in  hk  wiU ;  that  at  tiif 

eeatioQ  of  the  codkil^  and  at  iin^  time  of  the  teatakn^s 
dealJb^  the  6  per  oent.  stodc  remained  iiiiallered»  and  diat 
hia  general  personal  estate  had»  if  any  thii^  cather 
diminished  than  increased  in  the  intenral;  that  anb* 
sequentiy  to  the  date  of  the  will,  and  before  the  exe- 
cution of  the  codicSy  a  quarrd  had  arisen  belwesa  tbe 
testator  and  his  sQB-in4aw  CtargOf  an4  hullyt  by  tbe 
dedarationa  of  the  testator,  that  hia  inten&m  was  t^ 
give  the  secpnd  legacy  in  substitution  fiur  the  firaU 

Mr.  Tirmetf  and  Mr.  Benson^  for  the  Fhuntiffi^  in 
support  of  the  decree. 

The  principle  to  be  deduced  from  all  the  cases  is, 
that,  if  there  be  a  diflerence  in  the  two  bequests  either 
in  the  mode  and  time  of  payment,  or  in  the  nature  and 
value  of  the  suras  given,  such  bequests  shall  be  taken^ 
not  as  substitutional,  but  cumulative;  and  very  slight 
differences  are  sufficient  to  support  this  presumption: 
Hurst  V.  Beach*  {a)  In  Mackenzie  v.  Mackenzie  (6),  Lord 
Eldon  held  himself  bound  to  declare  that  a  legacy  given 
by  a  codicil  was  given  in  addition  to,  and  not  by  way  of 
substitution  for  another  of  the  same  amount,  merely  on 
the  ground  that  the  second  legacy  was  not,  like  the 
first,  expressly  directed  to  carry  interest  from  the  date 
of  the  testator's  death ;  so  that,  according  to  the  common 
rule^  interest  would  not  run  upon  it  till  a  twelvemonth 
after  that  event  Upon  the  same  principle,  in  another 
branch  of  that  case,  applying  to  a  different  set  of  \egBL^ 
cies,  his  Lordship,  following  the  authority  of  Lord 
Alvanley  in  Hodges  v.  Peacock  (c),  considered  that  the 
circumstance  of  the  two  bequests,  though  of  equal  sums, 
being  different  in  quality,  the  one  being  vested  and  the 
other  contingent,  was  sufficient  to  rebut  any  presump- 
tion 

(a)  5  Mad.  351.  (b)  2  Sut9.  S62.  (c)  5  Vet.  755L 


CASES  IN  CHANCERY.  MM 

tion  of  substitation ;   and  these  deciflions  were  pro-        1833. 

nouDced^  although  the  declaration  in  the  codicil  that 

the  legacy  to  Margaret  Lincoln  was  to  be  exclusive  of 

any  former  provision  raised  a  strong  implication  that 

the  bequests  made  by  that  codicil  to  the  other  legatees 

were  not  to  be  so  considered^  but  were  given  by  way  of 

substitution. 

In  the  present  case  the  two  Iq;aciea  are  disUnguisb- 
able  in  several  remarkable  particulars,  any  one  of  which  ' 
would,  upon  the  authorities,  be  enough  to  negative  the 
inference  that  the  sums  were  to  be  substitutionid ;  and 
which,  taken  collectively,  prove  beyond  a  doubt  that  the 
testator  considered  them  as  separate  and  independent 
gifts.  The  one  is  a  bequest  of  so  much  stock,  ^<  now 
standing  in  my  name  in  the  new  5  per  cent,  govern- 
ment annuities,''  language  which  would  clearly  make 
the  legacy  specific,  and  liable  to  be  adeemed  at  any 
moment,  Sibley  v  Perry  (a),  AsMmmer  v.  Macguire  (b) ; 
the  other  is  a  general  dei^onstrative  legacy,  not  depend- 
ing on  the  nature  or  state  of  the  testator's  property  at 
the  time  of  his  decease ;  nor  can  the  reference  in  the 
codicil  to  the  previous  legacy,  which  is  specific,  of  itself 
impart  the  same  character  to  the  legacy  afterwards  given 
by  that  codicil,  although  the  latter,  like  the  former,  is  a 
legacy  of  stock:  Wright  v.  Lord  Cadogan.{c)  Again, 
tlie  sums  differ  considerably  in  amount,  the  one  being  a 
gift  of  9000/*,  and  the  other  of  10,000/.,  in  5  per  cent, 
stock.  The  character  of  the  two  legacies,  and  the  con- 
ditions on  which  they  are  given,  are  also  totally  dis- 
similar. Under  the  bequest  contained  in  the  codicil, 
StepJien  Gargo^  the  husband  of  the  testator's  daughter, 
takes  no  interest  whatever ;  whereas,  under  the  gift  in 
the  will,  he  takes  a  life  interest  in  the  fund  in  the  event 

of 

(a)  7  Vei.  S22.  (6)  S  Bro.  C,  C.  108.  («)  S  Ed,  959. 
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1883.  ^  of  his  wife  leaving  no  children  who  attain  twen^-one^ 
or  die  under  that  age  leaving  issue.  The  Courts  there- 
fore, is  called  upon  by  this  appeal  to  treat  the  second 
bequest  not  merely  as  a  repetition,  but,  in  truth,  to  the 
extent  of  Stephen  Clargds  interest,  as  vutually  a  re- 
vocation of  the  first,  a  contention  equally  at  variance 
with  principle  and  authority.  If  the  sole  object  of  the 
testator  were  to  substitute  a  sum  of  10,000/.  in  the  5  per 
cents,  for  the  9000/.  of  the  like  stock  which  the  will  had 
given,  why  should  he  adopt  the  circuitous  and  unnataral 
course  of  stating  the  second  as  a  new  bequest  of  the 
larger  sum,  instead  of  simply  adding  another  1000/i.  to 
the  amount  of  his  original  gift? 

In  aid  of  the  appellant's  argument,  and  for  the  par- 
pose  of  construing  the  codicil,  an  attempt  will  be  made 
to  read  depositions  with  respect  to  the  state  of  the 
testator's  family  and  property  at  the  date  of  his  will,  and 
at  the  time  of  his  death,  and  also  with  respect  to  certain 
declarations  which  he  is  alleged  to  have  made.  Bat^ 
independently  of  the  general  considerations  which  would 
render  much  of  that  evidence  inadmissible,  and  which 
have  always  induced  courts  to  reject  such  evidence  in  con- 
struing wills  of  personal  estate,  although,  by  its  admission, 
the  intention  might  be  ascertained  beyond  the  possibility 
of  dispute,  the  whole  of  these  depositions  are  inadmissible 
upon  another  ground.  They  are  tendered  in  opposition 
to  the  language  of  testamentary  instruments,  which,  on 
the  face  of  them,  purport  to  give  two  legacies.  Every 
syllable  of  the  codicil,  indeed,  is  consistent  with  the  sup- 
position, that  the  testator  meant  the  second  sum  be- 
queathed to  be  in  addition  to  the  first,  and  much  of  it 
is  directly  opposed  to  a  contrary  supposition  i  for  ex- 
ample, the  reason  assigned  for  excluding  Clargo  from  a 
life  interest  in  the  10,000/.,  <<  as  (that  is,  *  inasmuch  as' 
or  *  because'),  I  have  directed  the  interest  of  the  moiety 

of 
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of  the  said  sum  of  90002.  to  be  paid  to  him  for  his  life."  188S. 
The  parties,  who  here  claim  the  double  legacies,  are 
content,  therefore,  to  rely  upon  the  primd  fade  title 
which  the  will  and  codicil  confer,  without  resorting  to 
the  aid  of  extrinsic  evidence,  which  is  only  sought  to  be 
introduced  for  the  purpose  of  impeaching  that  title.  The 
legal  inference  in  favour  of  cumulation,  founded  on 
the  plain  import  of  the  instrument  themselves,  is  not,  in 
tliis  case,  destroyed  by  any  counter-presumption  of 
equity  founded  on  the  identity  of  the  sums  given,  and  of 
the  motives  assigned  for  the  gift ;  and  the  rule,  as  laid 
down  by  Sir  Jchn  Leach  in  Hurst  v.  Beach  (a),  is  express 
and  imperative,  that  it  is  only  where  such  a  counter- 
presumption  has  arisen  that  parol  testimony  becomes 
admissible  either  to  fortify  or  rebut  it. 

Sir  Edward  Sugden^  Mr.  Knight^  Mr.  Bayley^  Mr. 
JVakffieldf  and  Mr.  Chingf  for  different  parties  interested 
in  supporting  the  appeal. 

There  is  no  abstract  principle  by  which  cases  of  this 
kind  are  to  be  determined,  but  each  case  must  depend 
upon  its  own  circumstances,  the  only  rule  of  construction 
being  the  one  laid  down  by  Lord  Eldon  in  Mackenzie 
v.  Mackenzie^  and  Hemtng  v.  ChUterbuck  {b\  and  after- 
wards  adopted  by  Lord  Lytidhurst  in  Fraser  v.  Byng  (c), 
that  the  intention  of  the  testator,  as  it  is  to  be  col- 
lected from  the  whole  of  the  testamentary  instruments 
taken  together,  must  govern.  In  Mackenzie  v.  Mao-* 
kenzie  the  decision  proceeded  upon  the  ground  that 
the  bequests  were  different  in  their  nature,  the  one 
being  contingent  and  the  other  vested ;  but  neither  that 
nor  any  other  circumstance  is  conclusive ;  for  the  Court 
in  forming  its  judgment  is  bound  to  look  to  all  the  facts, 
and  to  consider  the  whole  contents  and  context  of  the 

instruments. 

(a)  5  Mad.  351.  (c)  1  Ruti.  4*  M.  90. 

{b)  1  Biigh,  N.  S.  479. 
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ISSS.       instrutiieiits.  Thus  in  Hemingv.  Cbiiieriuei{a)  a  legai^ 
*      '  ■' '     of  SOOL  given  by  the  testator  to  his  wife  for  life  was 
9.  heU  in  eflRsct  to  be  revoked  by  anodier  lq;acy  of  the 

same  amoant  contained  in  a  testamentaiy  paper  of  later 
date,  although  the  ulterior  limitations  of  the  two  sums 
were  totally  dissimilar.  So  in  Fraser  t.  Byng^  Loid 
Lfpndlmnt  determined  that  a  sum  of  lOOOtL  beqoeatfaed 
by  a  codicil  in  terms  which  conferred  a  mere  contingent 
reversionary  interest  on  die  legatee,  was  substitutional 
for  a  like  sum  given  by  a  prior  will,  and  under  whidi 
the  legatee  would  have  taken  an  absolute  and  immediale 
interest  in  the  legacy.    Gitteqne  v.  Jlexanier.  (&) 

Setting  adde  for  the  present  the  extrinsic  evidence  of 
intention,  and  considering  merely  this  will  and  codicil, 
and  the  state  of  this  testator  and  his  family,  to  whidh 
we  have  an  unquestionable  right  to  look,  can  we  for 
a  moment  doubt  that  he  meant  by  the  codicil  to  sub- 
stitute the  10,000/.  for  the  9000A  given  by  the  will  ? 
Whether  the  bequest  of  9000/.  be  expressed  in  words 
which  would  make  it  a  specific  or  merely  a  demon- 
strative legBJcy  is  immaterial;  for  the  subsequent  be- 
quest being  of  the  same  nature,  that  is,  of  a  sum  of 
5  per  cent,  stock,  and  referring,  as  it  does,  to  the 
former  bequest,  either  for  the  purpose  of  annexation  or 
substitution,  it  must  partake  of  the  same  character:  and 
if  the  8000/.  legacy  be  specific,  so  in  like  manner  must 
the  10,0002.  l^;acy  be,  and  vice  versd.  It  is  asked  if 
the  testator  meant  only  to  give  what  he  had  before 
given  with  the  addition  of  10002.,  why  did  he  not  ex- 
pressly bestow  that  as  an  additional  sum  instead  of 
bequeathing  the  whole  10,000/.  in  the  form  of  a  distinct 
gift?    The  answer  is,  that  as  one  of  the  trustees  had 

died 

(a)  I  BS^,  K.  S.  479.,  and         (6)  2S.^St.  145. 
under  the  name  of  Hamming  v. 
Gurrey,  2  S.  ^  St.  51U 
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died  in  the  inteiini)  and  a  new  ewe  was  appobtad  fay 
the  codicil,  the  testator  wished,  as  was  nataral  and 
desifaUe,«to  Test  die  whde  in  the  substituted,  together 
with  the  continuing  tmslees;  «0lfaerwise  the  two  sums 
must  have  stood  in  the  names  ef  difierent  sets  of  trus- 
tees; a  consequence  which  of  course  he  oonki  never 
have  intepded,  but  which  must  necessarily  fellaw  if  the 
Plamljffs*  ailment  be  well-feunded.  A  similar  circuai- 
stance  was  particnlarfy  nodced  and  lelied  upon  hy  Sir 
W.  Qrani  in  decidbg  Benyon  v.  Benyonu  (a) 

The  peculiar  frame  and  language  of  this  codicil 
stitMigly  •confirms  the  view  for  which  the  appellants 
contend.  The  10,000li  is  to  go  exactiy  in  the  same 
manner  as  the  9000/.  was  directed  to  go  by  the  will; 
with  this  difference  only,  that  in  the  moiety  bequeathed 
to  the  daughter  Sarah  and  her  family,  her  husband  is 
expressly  exduded  fixmi  any  interest  in  the  fund ;  aa 
alteration  sufficiently  explained  by  the  disagreement 
which  the  evidence  shews  to  have  arisen  between  the 
testator  and  his  6on*in-law  in  the  interval  between  the 
dates  of  the  two  instruments.  The  direction  to  thre 
trustees  not  to  pay  the  interest  of  the  10,0002.,  ^  or  of 
any  part  thereof**  to  that  son4n-law,  has  iseference  to 
the  9000iL  fonraig  part  of  that  aggregate  sum,  and  m 
which  but  for  this  express  exclusion  dargo  would  have 
taken  a  contingent  interest  fer  his  Itie^  by  virtue  of  the 
previous  w91 ;  and  the  closing  member  of  the  sentencBf 
*'  as  I  hare  directed  the  interest  of  die  moiety  4>f  the 
said  sum  of  9000/.  to  be  paid  to  him  Ibr  lifis,''  is  a  mens 
recital,  the  word  **  as*'  being  descriptive,  tsorresponding 
to  the  Latin  sicidf  *^  in  like  mimner  as,"  the  sense  in 
which  it »  used  In  the  preceding  passage.  The  beqnert 
to  the  substituted  trustee  of  ^  the  like  sura  of  lOW  m 
had  been  given  to  the  deceased  trustee,  and  still  more 

the 

(a)  17  Vet.  54. 
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1888.  the  condudiiig  paragraph  confimiiiig  the  will  in  every 
.particular  that  was  not  thereby  altered  or  revoked,  are 
strongly  indicative  of  an  intention  that  the  J>eqaest  in 
the  codicil  should  be  substitutional.  If  it  were  not  so^ 
with  what  propriety  could  the  testator  speak  of  having 
altered  or  revoked  his  will  ?  The  difierence  between  the 
two  sums  in  amount,  and  the  dause  making  the  devisees 
of  the  real  estate  unimpeachable  of  waste;,  may  account 
for  the  use  of  the  word  *<  altered;''  but  unless  &epien 
Clargc^s  contingent  life  interest  is  taken  away  by  the 
codicil,  where  is  there  any  revocation  ? 

These  considerations  of  probability  derive  irresbtible 
force  from  the  effect  of  the  parol  evidence,  which  places 
the  testator's  intentions  beyond  the  possibility  of  dispute. 
Consistently  with  the  authorities,  it  is  impossible  to  ex- 
clude the  depositions  which  refer  to  the  state  of  the 
testator's  property  and  family,  shewing  the  number  of 
his  children,  the  terms  on  which  he  lived  with  them, 
and  the  nature  and  amount  of  his  investments ;  for  such 
evidence  is  indispensable  to  enable  the  Court  to  enter 
into  and  judge  of  his  feelings,  and  to  see^  as  it  were^ 
with  his  eyes:  Lonoe  v.  Lord  Huniingiawer (a\   Fm^ 
nereau  v.  Poyniz  (6),  Ccipoys  v.  Cdpoys.  (c)    With  re- 
spect to  the  parol  declarations,  they  stand  on  a  some- 
what different  footing ;  and  if  they  were  resorted  to  for 
the  purpose  of  aiding  the  construction,  they  might 
probably  be  deemed  inadmissible.     But  it  is  a  narrow 
view  of  the  subject  to  consider  them  as  here  tendered 
upon  a  mere  question  of  construction.     They  are  only 
offered  for  the  purpose  of  ascertaining  a  doubtful  fact, 
namely,  whether  the  one  instrument  or  bequest  was  or 
was  not  btended  to  supersede  the  other ;  in  other  words, 
to  shew  what  the  will  is ;  and  if  that  point  fell  to  be  de- 
cided, 

(a)  4  Ruu,  5Sfl.  n.  (c)  Jae.^SU 

{b)  1  Bro.  C.  C.  472. 


CASES  IN  CHANCERY.  601 

cided,  as  it  well  might,  by  the  spiritual  courts,  it  is  1838. 
clear  firom  the  answers  of  the  civilians  reported  in  the 
note  to  the  case  of  Hurst  v.  Beachf  that  those  courts, 
following  the  practice  of  the  civil  law,  would  admit  evi- 
dence of  every  kind,  including  that  furnished  by  the 
instructions  and  declarations  of  tbe  testator,  to  assist 
them  in  determining  the  controverted  fact :  Methuen  v. 
Methuen.{a)  The  rule  attempted  to  be  laid  down  in 
Hursi  V.  Beach^  by  which,  upon  a  question  of  cumu- 
lation or  substitution,  all  evidence  is  excluded,  un- 
less where  intrinsic  circumstances  have  raised  a  pre- 
sumption in  equity  against  the  plain  import  of  the 
words,  and  then  admitted  only  for  the  purpose  of  im- 
peaching or  upholding  that  presumption,  is  altogether 
new,  and  has  no  warrant  in  the  older  cases.  On 
the  contrary,  in  Campbell  v.  Lord  Radnor  (6),  and 
Cooie  V.  Bcyd  (c),  every  kind  of  parol  evidence,  and  in 
particular  evidence  of  the  testator's  declarations,  was 
received  indiscriminately,  without  any  reference  to  this 
supposed  distinction,  which  would  limit  its  admissibility 
to  cases  where  it  was  to  come  in  aid  of  the  natural 
sense  of  the  words,  and  in  opposition  to  the  equitable 
presumption.  Ridges  v.  Morrison  (J),  Hooky  v.  Hat  > 
ton  (tf),  Langham  v.  Sanfbrd  {g\  Trimmer  v.  Bayne{h)y 
St.  Albans  v.  Beauclerk  (i ),  Leigh  v.  Leigh,  {k) 

The  Lord  Chancellor  decided  that  the  evidence  of 
the  testator's  declarations  wits  inadmissible,  and  that 
the  rest  of  the  depositions  should  be  read  de  bene  esse. 

Mr. 

(fl)  3  PhiU.  416.  fe)  19  Fes.  641.    S  Mer.  6. 

lb)  1  Bro.  C\  C.271.  (A)  7  Fet,  508. 

(c)  2  Bro.  C.  a  521.  (i)  2  Ath.  640. 

(rf)  1  Bro.  C.  C.  389.  (*)  15  Fet,  103. 
{e)  I  Bro.  C.  C.  390.  n. 

Vol.  I.  R  r 
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1885.  Mr.  Tintuyj  in  reply* 


ne  Lord  Chancbllor. 

The  question  in  this  case  was^  whether  the  bequest  of 
lOyOOO/.  5  per  cents,  in  the  codicil  was  cumulatiye  or 
substitutional  to  that  of  9000/.  given  by  the  wilL  This 
was  the  matter  in  discussion  before  his  Honor,  from 
whose  judgment  the  cause  came  before  me  by  appeal ; 
but  in  the  original  suit  now  first  brought  to  a  hearing 
two  other  questions  were  also  raised  touching  the  ad- 
missibility of  certain  parol  evidence.  That  evidence 
was  of  two  descriptions,  one  portion  of  it  consisting 
of  declarations  by  the  testator  of  his  meaning  and  in- 
tention, which,  upon  argument,  I  rejected;  the  other 
relating  to  the  amount  of  the  property  and  the  circum- 
stances of  the  fiimily,  with  which  it  is  not  necessary  to 
deal,  because,  even  if  it  were  admitted,  I  am  of  opinion 
that  it  would  not  alter  the  conclusion  to  be  arrived  at 
upon  a  due  regard  to  the  construction  of  the  instru- 
ments themselves. 

I  may,  however,  observe  generally  on  the  reception 
of  extrinsic  evidence,  with  a  view  to  aid  the  con- 
struction and  give  explanation,  not  to  alter  or  control  the 
sense— *  a  purpose  for  which  it  can  never  be  received — 
that  there  is  a  manifest  difference  between  the  declar- 
ations, whether  verbal  or  written,  of  a  testator,  and  the 
proof  of  fiicts  and  circumstances  by  the  knowledge  of 
which  the  Court,  when  called  upon  to  construe,  may  be 
placed  in  the  same  situation  with  the  party  who  made  the 
instrument,  and  may  thereby  be  the  better  able  to  under- 
stand his  meaning.  In  the  case  before  the  Court  the 
argument  in  &vour  of  admitting  parol  declarations  was 
rested  on  the  ground  that  the  present  was  not  a  question 

of 
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of  construction.    But,  independently  o(  the  rule  laid        18SS. 
down  upon  that  subject  in  Ht4rst  ▼.  Beach^  that  evi- 
dence, if  let  in,  would,  I  think,  be  admitted  to  assist  an 
inquiry  which,  strictly  speaking,  must  proceed  upon  the 
construction  of  the  will  and  codicil  taken  together. 

In  questions  of  this  kind  the  light  to  be  derived  from 
decided  cases  is  of  less  importance  than  in  most  others* 
The  olgect  being  in  each  instance  to  ascertain  the  in- 
tention of  the  testator,  and  the  means  to  be  used  for. 
this  purpose  being  the  examination  of  what  he  has  said, 
and  not  conjecture  and  arguments  founded  on  pro- 
bability, it  is  clear  that  almost  every  thing  must  depend 
upon  the  particular  circumstances  of  each  case,  that  is,. 
upon  the  very  words  of  the  instruments ;  and  that  the 
least  variation  in  these  may  produce  a  wide  difference 
in  the  result.  The  general  resemblance"  of  cases  may 
carry  us  a  little  way  towards  a  principle  or  rule  of 
construction;  but,  unless  the  circumstances  are  the 
same,  or  nearly  the  same,  there  will  arise  as  much  dif- 
ficulty in  applying  the  former  rule  as  in  making  a  new 
one. 

Looking  to  the  provisions  in  the  two  instruments  now 
before  me,  and  comparing  them  together,  I  agree  with 
his  Honor  in  thinking  that  the  second  bequest  is  cu- 
mulative. And  I  am  further  of  opinion,  though  this 
is  unnecessary  to  add  after  what  I  have  said,  that,  were 
it  to  be  held  substitudonal,  there  would  be  no  reason 
for  holding  former  cases,  and  particularly  Macketizie 
V.  Mackenzie^  and  Hurst  v.  Beachy  not  to  have  be^n 
well  decided,  though  I  am  not  aware  that  they  have 
ever  been  questioned,  in  so  far  as  they  relate  to  the 
point  of  cumulation  and  substitution. 

R  r  2  First 
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1888.  ^         First  ofall,  it  is  most  material  to  observe  that  the  gift 
in  the  will  is  specific     **  The  sum  of  dOOOil  now  stand- 
ing in  my  name  in  the  new  5  per  cent,  goyemment 
annaities"  is  as  spedfic  as  words  can  make  it:  but  the 
gift  represented  as  substitutional  b  as  clearly  general  or 
pecuniary ;  <<  the  sum  of  10,000/.'  new  5  per  cenL  go- 
vernment annuities.''    The  mere  di£ferenoe  in  the  sum 
isy  perhaps,  of  less  importance;  but  the  difference  in  the 
nature  and  kind  of  the  subject-matter  of  the  bequest  is 
not  easily  to  be  got  over.     The  preamble  of  the  codicil, 
no  doubt,  mentions  the  9000/.  in  the  same  terms ;  but 
then  it  does  so  after  referring^  or  in  the  act  of  referring, 
to  the  bequest  in  the  will :  — ''  Whereas  I  have,  by  my 
will  of  the  Idth  of  April  1808,  given  the  sum  of  9000/. 
new  5  per  cent  annuities."    This  reference  makes  the 
subject-matter  of  recital  as  specific  as  that  of  the  will 
recited ;  for  it  identifies  the  thing  recited  to  have  been 
bequeathed  with  the  thing  bequeathed ;  and  there  can 
be  no  difference  in  this  respect  between  referring  to  a 
particular  thing  as  in  a  certain  place,  and  referring  to  it 
as  stated  in  another  instrument  to  be  in  a  certain  place. 
Bat  the  operative  words  of  the  codicil  do  not  in  any 
manner  of  way  connect  the  10,000/.  with  the  description 
given  of  the  9000/.  by  reference   to   the   will;  con- 
sequently, as  the  omission  in  the  preamble  does  not 
make  the  latter  stock  general  in  tlie  recital,  so  neither 
does  the  bequest  in  the  codicil  make  the  former  stock 
specific  in  the  gift. 

The  direction  respecting  Stephen  Clargo  is  next  to  be 
considered.  That  the  words  are  susceptible  of  the 
construction  given  them  by  those  who  contend  for  sub- 
stitution, needs  not  be  denied  by  the  advocates  of  the 
contrary  opinion.  They  are  susceptible,  and  barely 
susceptible,  of  that  construction ;  but  it  is  a  forced,  and 

not 
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not  the  natural  construction.  <<  As  I  have  directed  the  1888* 
interest  of  the  moiety  of  the  said  sum  of  9000/.  to  be 
paid  to  him  for  his  life,*'  imports  more  naturally  *^  be- 
cause," or  *<  seeing  that,'*  or  <<  since ;''  and  in  this  sense 
the  provision  is  wholly  inconsistent  with  substitution, 
and  decisive  of  the  bequest  being  cumulative. 

From  the  two  particulars  now  mentioned,'*-^ the  dif- 
ference of  the  bequests  in  respect  of  their  character,  and 
the  provision  respecting  Clargo*s  reversionary  interest,-^ 
it  would  follow,  upon  the  supposition  of  the  codicil 
being  substitutional,  first,  that  both  the  legatees,  evi- 
dently the  principal  objects  of  the  testator^s  bounty, 
would  be,  without  any  express  words,  placed  in  a  worse 
situation  than  they  had  been  in  under  the  will,  though 
the  codicil  seemed  to  give  them  a  little  more  in  point  of 
amount;  and,  secondly,  that  Clargo  would  be  wholly 
deprived  of  the  interest  he  took  under  the  will,  and 
deprived  without  any  express  words  of  revocation ;  nay 
more,  by  words  at  most  wholly  equivocal  and  capable  of 
two  opposite  meanings,  but,  in  truth,  by  words  of  which 
the  natural  sense  is  the  other  way,  and  which  sound  in 
confirmation  rather  than  in  revocation ;  nay,  more  still, 
he  would  be  deprived  of  his  interest  under  the  will  in  a 
specific  bequest  by  words  relating  to  a  general  bequest, 
words  relating  to  a  subject-matter  not  dealt  with  by  the 
will,  and  which  words,  even  if  they  had  related  to  the 
subject-matter  dealt  with  by  the  will,  would  not  have 
imported  revocation  so  naturally  as  confirmation.  It 
may  safely  be  asserted,  not  only  that  no  case  ever  went 
so  far  as  this,  but  that  this  construction  is  violent,  and 
not  natural.  It  would  be  strong  to  hold  that  a  direction 
connected  with  a  general  bequest  of  10,000/.  revokes  a 
direction  connected  with  a  specific  bequest  of  9000/.; 
but  stronger  still,  if  those  words  were  such  as  in  them- 

R  r  8  selves 
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18SS.       selves  rebutted  instead  of  aiding  the  presunipticm  of 
substitution. 

These  are  the  main  features  of  this  case;  and  I 
therefore  lay  out  of  view  the  lesser  matters,  such  as  the 
arguments  arising  from  the  phraseology  used  in  dif- 
ferent parts  of  the  instrument,  although  those  arguments 
are  in  exact  harmony  with  the  supposition  of  comu- 
lation,  and  help  it,  as  &r  as  they  go.  But  I  will  say  a 
few  words  upon  those  particulars  from  which  the  pre* 
sumption  of  substitution  is  sought  to  be  raised. 

The  preamble^  at  first  sight,  seems  to  wear  the  ap- 
pearance of  reciting  what  had  been  provided  in  the  will, 
in  order  to  put  some  other  arrangement  in  its  place: — 
**  Whereas  I  have  given  9000/.  in  my  will ;  now  I  do 
hereby  (that  is,  in  this  codicil)  give  10,000/."  But  no 
stress  can  be  laid  upon  this  circumstance ;  for  the  re- 
cital may  well  be  with  a  view  of  referring  to  the  former 
gift  in  trust,  in  order  to  connect  with  it  the  new  gift, 
that  the  latter  may  have  a  like  destination* 

Then  the  gift  in  the  codicil  being  to  the  two  sur- 
viving trustees  of  the  will,  and  to  a  new  one  put  in  the 
place  of  one  stated  to  have  died,  it  is  very  plausibly 
argued,  that  this  would  vest  the  10,000/.  in  one  set  of 
trustees,  while  the  9000/.  would  remain  vested  in  another 
set  of  trustees,  unless  the  codicil  were  substitutional. 
And,  no  doubt,  this  consequence  would  follow,  but 
for  the  provision  in  a  subsequent  part  of  the  codicil, 
where  Ijong^  the  trustee  of  the  10,000/.,  is  expressly 
appointed  trustee  as  well  as  executor  of  the  will  in  the 
place  of  Aldridgej  deceased,  and  has  given  to  him  for  his 
trouble  the  10/*  legacy  which  had  lapsed  by  Aldridg^s 
.death.     This  appointment  destroys  the  force  of  the 

argument 
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argument  raised  upon  the  former  provision ;  but  it  does       18SS. 
more^  it  aids  the  presumption  of  cnmulation.  Gor"^ 


The  confirmatory  clause,  containing'  ah  ^ception  of 
such  parts  as  are  not  altered  or  revoked,  appears  to  im- 
ply that  there  had  been  some  alteration  or  revocation ; 
and  it  is  said,  that  unless  the  direction  touching  Clargds 
reversionary  interest  is  to  be  deemed  a  revocation,  there 
is  nothing  in  the  codicil  to  which  the  words  can  apply. 
But  much  stress  ought  not  to  be  laid  upon  general 
words  of  saving,  reserving,  excepting.  They  are  fre- 
quently introduced  in  majorem  cautelam^  when  there  is 
no  real  occasion  for  them  at  all ;  and  are  thus  apt,  even 
where  wanted,  to  be  extended  beyond  the  necessity.  The 
words  here,  are  *'  altered  or  revoked.''  Now,  there  are 
alterations,  as  with  respect  to  the  wife  and  son  being  dis- 
punishable of  waste ;  and  <<  revoked"  being  added,  and 
particularly  added  in  the  disjunctive,  is  far  too  narrow 
a  ground  upon  which  to  rely. 

This  clause  of  confirmation,  indeed,  rather  aids  the 
view  which  has  been  taken  below,  and  in  which  I  concur. 
For  the  will  is  confirmed  in  all  respects  where  it  is  not 
altered  or  revoked ;  and  we  may  fairly  argue,  that  this 
means  expressly  altered  or  revoked.  Now,  surely  it 
cannot  be  said  that  there  is  any  thing  in  the  codicil  ex- 
pressly altering  or  revoking  the  specific  bequest  of  stock 
in  the  will.  That  specific  bequest  is  left  untouched,  if 
the  inference  from  provisions  respecting  another  legacy 
of  another  parcel  of  stock  does  not  affect  it  Then,  if 
that  specific  legacy  is  not  altered  or  revoked,  the 
codicil  confirms  it.  The  argument,  however,  does 
not  seem  to  require  any  aid  from  the  confirmatory 
clause. 

R  r  4  The 
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IB$S.  The  admissibility  of  the  evideiiGe»  which  was  read  de 

bene  esse^  needs  not  be  discussed ;  for  if  it  be  admitted^ 
and  the  fall  b^efit  of  it  giTen  to  the  respoodoits,  its 
import  is  not  only  not  decisive  in  their  favour,  bat  it 
really  seems  consistent  with  the  other  construction  — that 
which  has  been  adopted.  The  part  relating  to  the  cir- 
cumstances of  the  testator,  and  the  amount  of  his  stock 
and  other  property,  shews  that  he  had  a  sufficient  fond 
to  satisfy  the  whole  legacies,  taking  them  to  be  cumu- 
lative; and  it  by  no  means  follows,  of  necessity,  from 
.  the  part  of  more  questionable  admissibility — that  relating 
to  the  quarrel  with  his  son-in-law — that  he  should  have 
intended  to  revoke  the  reversionary  interest  which  he 
had  already  given  him.  Possibly  he  might  only  be  led 
.by  that  circumstance  to  withhold  a  similar  reversion  in 
the  additional  bequest.  It  is  clear,  that  something  much 
more  precise  is  wanting  to  explain  the  words  upon  which 
the  question  is  raised,  and  to  make  us  take  them  in  the 
sense  contended  for.  To  draw  from  the  extrinsic  fiurts 
proved  an  inference  in  favour  of  substitution,  would  in 
this  case  be  to  control  rather  than  to  expound,  and 
not  only  to  control,  but  by  equivocal  facts  to  control, 
the  sense  of  the  instrument 

I  have  gone  the  more  closely  into  this  case^  both 
because  it  is  fit  to  shew  the  precise  grounds  upon 
which  a  meaning  is  ascribed  to  or  rather  collected 
from  the  frame  of  a  will,  and  the  words  used  in  it, 
and  because  the  knowledge  that  courts  deal  anxiously 
and  in  minute  detail  with  the  expressions  employed, 
is  calculated  to  make  parties,  or  at  least  their  men  of 
business,  pay  due  attention  to  the  terms  which  they 
select  for  the  declaration  of  their  intentions,  and  the 
accomplishment  of  the  purposes  they  have  in  view.  In 
all  cases,  where  the  question  of  cumulation  or  substi- 
tution 
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tution  arises,  the  controyersy  is  occasioned  by  the  188S. 
omission  of  a  few  words ;  and  where,  as  in  the  case  at 
bar,  the  second  instrument  recites  or  refers  to  the  gift 
in  the  first,  the  doubt  is  occasioned  by  the  omission  of 
a  single  word.  The  introduction  of  the  word  **  besides," 
or  *<  instead  of,"  would  at  once  make  the  whole  certain^ 
and  preclude  the  possibility  of  dispute.  Much  doubt 
and  litigation  would  be  prevented  in  all  legal  operations 
upon  properQr  of  every  kind,  were  the  l^gblature  to 
provide  that  certain  Jbrmulas  should  have^  in  law,  cer- 
tain prescribed  significadons,  receive  a  certain  judicial 
construction,  and  produce  a  certain  legal  effect ;  not,  of 
course^  preventing  parties  from  using  whatever  other 
forms  of  expression  they  ihight  choose ;  but  enabling 
them,  at  least  thus  far,  without  the  chance  of  failure,  to 
accomplish  certain  things  by  employing  certain  ex- 
pressions. Until  some  such  provisions  are  made,  the 
courts  can  only  take  care,  that,  by  an  anxious  regard  to 
each  case,  and  by  a  strict  application  of  the  established 
rules  of  law,  and  the  known  principles  of  construction, 
the  meaning  of  the  expressions  used  by  the  makers  of 
instruments  shall  be^  as  far  as  is  possible  in  practice! 
ascertained* 
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18Sd. 


^^  ST.  GEORGE  v.  WAKE. 

JuTie  50. 

J^y «.  5.      rpHE  original  bUl  was  filed  by  the  Rev.  Henry  SL 

IS35.  George  and  Sarah  his  wife  against  Charles  Wale 

•Ttf/y  19,20.92.  g^d  Martha  his  wife,  and  Henry  Eyres  Lander  s  and  it 

.  ,  ,  ,  prayed  tliat  certain  deeds  executed  in  November  1829 
A  lady,  pcnd- 

ing  a  treaty  of  by  Sarah  St*  George^  shortly  before  her  marriage  with 
whiKer-  ^^^  Plaintiff  Henry  St.  George,  might  be  dedared 
wards  took       fraudulent  and  void,   and  might  be  delivered  up   to 

effect,  made  a  •     cancelled 
voluntary         °®  canceiiea. 

assignment  of 

property  to  '^^  ^^^  stated  that  in  the  months  of  September  and 

her  sister:  October  1829  the  Plaintiff  Sarah  St.  George^  then 
Held,  that  the  .  .  . 

husband,  who   Sarah  Noble,  spinster,  was  residing  at  Cheltenham  with 

circumstance*  ^^^  ®""*  Sarah  Daniel,  and  that  an  intimacy  commenced 
presumed  to  between  the  Plaintiff  Henry  St.  George  and  Mr& 
notice  of  the    Daniel,   which   led  to    an  acquaintance   between   the 

assignment  Plaintiffs,  and  that  ultimately  a  marriage  between  the 
before  his  mar-  t>i  •     .«•  -i  .11  j  i_ 

riage,  was  not    "iamtins  was  agreed  upon  with  the  consent  and  approba- 

entitled  to  set  ^jo^  ^f  M.VS.  Daniel,  and  that  such  intended  marriage 
It  aside  on  '  ~^ 

the  ground  of  was  well  known  to   the  Defendant  Landor,  who  had 

his  manto?  '^"^  \ieen  the  confidential  adviser  and  solicitor  of  Mrs. 

right  Daniel,  and  also  to  the  Defendant  Charles  Wake  and  to 

against  a  dis^  Martha  his  wife,  who  was  the  sister  of  Sarah  Noble,  but 

position  of  ^ho  had  not  been  upon  friendly  terms  with  her  aunt 

the  intended  Mrs.  Daniel,  by  reason  of  her  having  married  without 

wife,  pending    [jgp  aunt's  approbation.     The  bill  further  stated,  that  in 

a  treaty  of         r\  ^r 

marriage,  can    October  1829,  Mrs.  Daniel  and  Miss  Sarah  Noble  re- 

where  the*^^°  turned  from  Cheltenham  to  the  residence  of  the  former 
husband  has     at  Warwick  /  that  the  Plaintiff  Henry  St.  George,  who 

ignmnce  of  ^^  ^  native  of  Ireland,  was  compelled  to  return,  and 
the  trans- 
action ;  and  temhUy  that,  in  applying  the  principle  upon  which  conveyances  made  by 
the  intended  wife,  pending  a  treaty  of  marriage,  are  avoided  on  the  ground  of  fraud 
upon  the  marital  right,  the  Court  will  take  into  consideration  the  meritorious 
otject  of  such  conveyances,  and  the  situation  of  the  intended  husband  in  point  of 
pecuniary  means. 

did 
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did  return,  to  that  country;  and  that  on  the  15th  of  the  18Sd. 
following  Naoember^  Mrs.  Daniel  died,  having  made  a 
will,  which  had  been  prepared  by  the  Defendant  Xoiufari 
who  was  named  one  of  the  executors,  whereby  she  gave 
the  interest  of  2000/.  to  the  Defendant  Martha  Wake  for 
her  life^  to  her  separate  use,  and  the  principal  to  her 
issue  if  she  had  any,  and  if  no  issue,  then  she  directed 
one  moiety  of  the  said  sum  of  2000U  to  be  paid  to 
Sarah  NMe^  and  the  other  moiety  to  Margaret  Nicholsj 
another  niece  of  the  testatrix ;  and  she  ^bequeathed  the 
residue  of  her  property,  after  payment  of  her  debts 
and  legacies,  to  Sarah  NoUe. 

The  bill  alleged  that  upon  the  death  of  Mrs.  Daniel^ 
the  Defendants  Wake  and  his  wife,  and  Landor^  knowing 
that  the  Plaintiff  Henry  St.  George  was  then  absent  in 
Ireland^  but  that  he  was  expected  shortly  to  return  to 
fulfil  his  contract  of  marriage,  concerted  a  scheme  for 
inducing  Sarah  Noble  to  make  over  some  of  her  property 
to  her  sister  Martha  Wake^  and  that  in  pursuance  of  that 
scheme,  Landor  on  the  night  of  the  15th  of  November 
wrote  and  sent  a  letter  to  Sarah  Noble^  containing,  among 
others,  the  following  passage: — '*  When  I  last  saw  Mrs. 
Daniel^  this  day  fortnight,  she  told  me  that  in  conse- 
quence of  your  intended  marriage,  she  should  make  an« 
other  will,  and  do  something  more  for  Mrs.  Waket  what 
that  was,  she  did  not  mention.  Now  allow  me  to  suggest 
to  you  for  consideration,  whether  it  would  not  promote 
amity,  if  you  wrote  to  Mrs.  Wake  and  stated  to  her  that 
as  your  aunt  had  given  over  to  you  10002.  of  the  l^^cy 
in  case  she  (Mrs.  Wake)  died  without  children,  you 
would  release  that  reversion  to  her,  if  she  would  wish  to 
have  the  power  of  disposal  over  it  in  case  she  had  no 
children."  The  bill  went  on  to  state  that  Miss  Noble, 
without  reflecting  that,  under  the  circumstance  of  her 
being  engaged  to  marry  the  Plaintiff  Henry  St*  George^ 
she  was  not  competent  to  dispose  of  her  property,  did 

on 


618  CASES  IN  CHANCERY, 

1838.       on  the  16th  of  ^oMinfi^' accede  to  the  prqposal  of 
a^  Q  Landor^  that  she  should  give  up  her  reversioDary  interert 

V.  in  the  said  sum  of  1000/.  in  fayour  of  her  dster. 

Wake. 

The  bill  further  stated,  that  on  the  same  16th  of 
NavembeTf  Mn  Hutchinson^  who  was  a  solicitor  connected 
with  the  family  of  the  testatrix,  made  a  proposal   to 
Miss  Noble  to  assign  to  her  sister,  Mre.  fVakej  fimr 
Liverpool  Dock  bonds,  of  the  value  of  1200/.,  which 
Miss  Noble  possessed  in  her  own  right,  instead  of  re- 
leasing her  reversionary  interest  in  the  legacy;   that 
ultimately  Miss  Noble  was  prevailed  upon  to  consent  to 
the  assignment  of  the  Liverpool  Dock  bonds,  as  well  as 
6  the  release  of  her  reversionary  interest  in  the  legacy ; 
that  such  consent  was  obtained  on  the  nth  of  November^ 
and  that  Landor  sat  up  the  whole  or  the  greater  part  of 
the  night,  between  the  17th  and  18th  of  Novemberyio 
prepare  two  deeds  of  assignment,  which  were  executed 
by   Miss  Noble  on   the   18  th,  whereby  the  Liverpool 
Dock  bonds,  and  her  reversionary  interest  in  the  legacy, 
were  respectively  assigned  to  her  sister  Martha  Wakem 
The  bill  further  stated,  that,  shortly  after  these  trans^ 
actions,  the  Plaintiff  Henry  St.   George  returned  to 
Warwick^  and  on  the  14th  of  December  intermarried 
with  the  Plaintiff  Sarah  St.  George^  and  that  there  was 
no  issue  of  the  marriage  between  the  Defendant  Wake 
and  Martha  his  wife. 

The  original  bill  was  61ed  on  the  19th  of  January 
18 SO;  Mrs.  St.  George  died  on  the  26th  of  October 
1880;  and  the  suit  was  revived  by  the  Plaintiff  JFibiry 
St.  George^  as  administrator  to  her  estate. 

The  Defendants  Wake  and  his  wife,  by  their  answer, 
admitted  that  the  assignments  were  executed  by  Mrs* 
St.  George  witliout  pecuniaiy  consideration ;  but  they 
denied  that  such  assignments  were  fraudulently  procured, 

and 
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and  insisted  that  they  were  free  and  unconstrained  gifts        188S. 
on  the  part  of  Mrs,  Si.  George. 

The  Defendant  IjandoTj  by  his  answer,  stated  that, 
in  1817,  the  testatrix  Mrs.  Daniel  took  her  two  nieces, 
then  Sarah  Ncible  and  Martha  Noble  the  Defendant,  to 
reside  with  her;  that  she  executed  one  or  more  wills,  in 
which  she  provided  for  them  equally,  and  always  treated 
them  with  equal  favour  until  the  year  1824,  when  the 
Defendant  Mrs.  Wake  disobliged  Mrs.  Daniel  by  her 
marriage;  but  that  Mrs.  Daniel  became  reconciled  to 
the  Defendant  long  before  her  decease:  that  Mrs. 
Daniel  had,  shortly  before  her  death,  communicated  to 
the  Defendant,  as  her  confidential  adviser,  her  intention 
of  making  a  new  will,  and  doing  something  more  for 
Mrs.  fVaket  if  the  marriage,  then  in  contemplation 
between  Mr.  St.  George  and  Sarah  Noble,  should  take 
effect :  that  the  testatrix  had  instructed  the  Defendant 
to  make  inquiries  as  to  the  accuracy  of  Mn  5/.  George^s 
representations  respecting  the  estates  of  his  father  and 
his  own  prospect  of  obtaining  a  living  of  1200/.  a  year ; 
and  that,  upon  making  such  inquiries,  it  turned  out 
that  the  fiimily  property  was  very  limited,  and  that  there 
was  no  foundation  for  the  representation  respecting  the 
living :  that  Mrs.  St.  George  placed  great  confidence  in 
the  Defendant  Landor ;  and  that  the  deeds  in  question 
were  executed  by  his  advice,  for  the  purpose  of  fulfilling, 
to  [a  certain  extent,  the  wishes  and  intentions  of  the 
testatrix,  and  of  re-establishing  aflfection  between  the 
two  sisters :  that  the  assignments  were  firee  and  uncon- 
strained gifts ;  and  that  Mrs.  St.  George  was  of  mature 
age  and  discretion  at  the  time  of  making  them,  being 
thir^-eight  years  old. 

There  was  no  positive  evidence  that  Mr.  St.  George 
knew,  previously  to  his  marriage,  that  the  assignments 
had  been  made ;  but  it  was  not  alleged  in  the  bill  that 

the 
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the  traosacttoii  was  concealed  from  him ;  or  that  he  was 
ignorant  of  the  assignments  haying  been  made  at  the 
time  of  his  marriage.  No  settlement  was  made  by  Mr. 
Si.  Gecrge  upon  his  marriage  with  Miss  NoUe,  and  it 
did  not  appear  that  he  was  possessed  of  any  property 
which  oottld  haye  been  made  the  subject  of  a  settlemeot. 


Mr.  Pemberion  and  Mr.  Koe  for  the  Plaintiff. 

This  Court  will  not  permit  a  woman,  who  has  entered 
into  a  contract  of  marriage,  to  dispose  of  her  property 
in  fraud  of  tlie  contract ;  still  less  will  it  permit  a  third 
party  to  take  advantage  of  the  absence  of  the  int^ided 
husband,  and  of  the  unprotected  situation  of  the  intended 
wife,  in  order  to  obtain  a  part  of  the  property  in  which 
the  intended  husband  has  an  inchoate  interest  The 
title  to  relief  against  fraud  upon  the  marital  or  ante- 
nuptial right  is  fully  established  by  the  cases :  Carleion 
y.  Earl  of  Dorset  (a),  Blanchet  v.  Foster  (i),  StnUkmore 
y.  Boxes  {c\  Goddard  v.  Snow*(^d)  It  is  evident,  in 
the  present  case,  that  Mr.  Landor  and  the  Wakes 
colluded  to  deprive  this  lady  of  her  properQr.  What 
motive  could  there  be,  except  the  fear  of  Mr.  St.  Georgis 
return,  for  the  extraordinary  precipitation  with  which  the 
deeds  were  prepared  ?  When  once  a  treaty  of  marriage 
is  entered  into,  the  woman  is  as  incapable  of  disposing 
of  her  property  before  the  completion  of  the  contract,  as 
she  is  after  the  marriage  has  taken  places 

Mr.  Bickersteth  and  Mr.  J.  Russell  for  the  Defendants 
Mr.  and  Mrs.  Wake. 

If  the   gift   from   Miss  Noble  to  her  sister  were 
known  to  Mr.  St.  George  before  the  marriage  took 

places 


(tf)  2  Vem.  17. 
(b)  s  Fes.  sen.  364. 


(e)  2  Cox,  28.  2  Bro.  C,  C.  545. 
1  re#.  jun.  22. 
((/)  1  Buit.  485. 
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place,  it  cannot  be  made  the  subject  of  a  comprint 
on  the  part  of  the  Plaintiff  as  a  fraud  on  his  ^narital 
right  Now  it  is  clear  that  Mr.  Si.  George  knew,  pre- 
viously to  hb  marriage,  of  the  assignments  having  been 
made^  and  that  he  might,  if  he  had  thought  proper, 
have  retired  from  the  engagement;  but  it  did  not  suit 
the  Plaintiff  to  abandon  a  lady  with  a  fortune  of  30,000/. 
because  he  could  not  obtain,  in  addition  to  that  fortune^ 
a  sum  of  2000/.  or  3000/.,  which  the  lady's  kindness 
and  generosity  had  induced  her  to  give  to  a  sister  in  less 
fortunate  circumstances.  The  Plaintiff  has  not  even 
alleged  in  his  bill  that  he  was  before  his  marriage  igno- 
rant of  the  fact  of  the  assignments  having  been  made, 
ti^  therefore,  he  knew  of  the  assignments  before  the 
marriage,  and  nevertheless  made  his  election  to  marry 
the  lady,  he  has  no  pretence  for  coming  into  this  Court 
to  claim  relief  for  a  supposed  fraud  on  his  marital  right. 
There  is  the  less  colour  for  the  claim  of  the  Plaintiff  in 
a  court  of  equity,  as  the  pecuniary  consideration  for  the 
contract  of  marriage  in  this  case  was  unilateral ;  the 
Plaintiff  himself  having  no  property  to  settle  upon  his 
wife^  and  having  induced  the  aunt,  whose  bequest  is  a 
part  of  the  funds  now  claimed  by  the  Plaintiff,  to  con- 
sent to  the  marriage,  by  representations  for  which,  upon 
inquiry,  it  turned  out  that  there  was  no  foundation. 
Upon  principles  of  justice  and  of  moral  feeling  the 
Court  will  be  loth  to  interpose  in  such  a  case  as  this, 
unless  the  law  renders  such  interposition  imperative. 
Now  there  is  no  case  in  which  the  Court  has  interfered 
in  &vour  of  the  marital  or  ante-nuptial  right,  where^ 
as  in  the  present  case,  the  circumstances  of  the  lady 
became  altogether  altered  by  the  accession  of  at  large 
fortune  pending  the  treaty  of  marriage.  In  a  recent 
case  of  Byne  v.  Blackbumef  it  was  held  that  the  daim 
of  the  plaintiff  was  barred,  if  he  was  aware  of  the  trans- 
action at  the  time  of  the  marriage. 

Sir 
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18d8«  Sir  C.  Wdherdl  and  Mr.  Lffnclh  for  the 

Landar. 

Mr.  PemberUm^  in  reply. 

In  Bjfne  v.  Blacibume  there  was  an  acquiescence  of 
many  years,  and  that  was  the  main  ground  of  the  de- 
cision against  the  plainti£  It  never  can  be  the  rule  of 
this  Court,  that  after  a  contract  of  marriage  has  been 
entered  into,  it  is  open  to  any  person  to  obtain  an 
assignment  of  the  lady's  property  with  impunity,  pro* 
vided  the  intended  husband  be  informed  of  such  assign- 
ment before  the  marriage.  But  then  it  is  said  the 
Plaintiff  was  at  liberty  to  retire  from  his  engagemenL 
Was  the  contract  to  be  broken  off,  after  all  the  arrange- 
ments for  the  marriage  had  probably  been  completed^ 
because  a  part  of  the  lady's  property  had  been  fraudulently 
obtained  from  her?  The  circumstances  under  which 
the  assignments  were  obtained  constituted  a  fraud  upon 
the  lady,  as  well  as  upon  the  surviving  Plaintiff  in  the 
suit ;  and,  if  the  marriage  had  never  taken  effect,  she, 
or  her  representatives  after  her  death,  might  have  set 
aside  the  assignments  in  this  Court. 

The  Master  tf  the  Rolls. 

The  transaction  between  this  lady  and  her  sister 
was  one  which,  under  all  the  circumstances,  might  well 
have  taken  place  between  such  near  relations  without 
being  liable  to  any  imputation  of  fraud.  As  there  is 
no  evidence  that  the  transacdon  was  concealed  from 
the  Plaintiff,  and  as  there  is  no  allegation  in  the  bill 
of  such  concealment,  or  of  the  Plaintiff's  ignorance, 
before  the  marriage,  of  the  assignments  having  been 
made,  it  is  to  be  presumed  that  the  Plaintiff  had  notice 
of  the  assignments  previously  to  the  marriage;  and  if  a 
person  is  acquainted  before  his  marriage  with  the  fiurt 

of 
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of  an  assignment  of  property  made  by  bis  intended  wife,  1888. 

such  assignment  cannot  be  said  to  be  a  fraud  upon  his  ^      -  "■  * 

marital  right    If  he  still  thinks  fit  to  marry  the  lady,  *  v. 

he  cannot  reasonably  complain  that  he  is  deceived  or  Wajub. 
defrauded.     I  will,  however,  look  into  the  cases  on  this 
subject 

With  respect  to  Mr.  Landor^  it  must  be  observed  that 
his  conduct  was  not  such  as  his  professional  duty  required. 
On  the  ]  5th  of  November  he  writes  to  Miss  Nobler  sug- 
gesting to  her  the  propriety  of  parting  with  her  interest 
in  the  sum  of  lOOOiL,  to  which  she  was  entitled  under 
the  will  of  Mrs.  Daniel  in  case  of  Mrs.  Wake  dying  with- 
out children,  of  which  there  was  great  probability,  as 
Mrs.  IVake  had  been  married  many  years,  and  had  no 
child.  On  the  16th,  at  the  suggestion  of  Mr.  Hutchuv- 
souy  another  solicitor.  Miss  Noble  is  induced  to  part  with 
her  Liverpool  Dock  bonds.  On  the  17tb,  Mr.  Landor 
sits  up  till  a  late  hour  in  the  night  to  prepare  the  two 
deeds  of  gift,  which  are  executed  by  this  lady  on  the 
18th.  The  necessary  inference  is,  that  the  deeds  were 
prepared  with  all  this  haste  and  precipitation,  lest  Miss 
Nobles  willingness  to  acquiesce  in  the  suggestions  which 
had  been  made  to  her  should  be  altered  by  the  return 
of  her  intended  husband.  It  is  impossible  that  Mr, 
Landor  could  be  ignorant,  in  fact  it  would  be  incon- 
sistent with  parts  of  his  own  testimony  to  suppose  him 
ignorant,  that  this  lady  was  under  an  engagement  of 
marriage  with  Mr.  5^  George.  For  these  reasons,  if 
I  shall  be  ultimately  of  opinion  that  this  bill  ought  to  be 
dismissed,  I  shall  not  give  Mr.  Landor  his  costs. 


His  Honor  stated,  on  a  subsequent  day,  that  he  had        *^^y  S» 
looked  into  the  authorities,  and  had  not  found  any  case 
Vol.  I.  S  s  which 
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which  went  the  length  of  establishing  the  propoodon 
that  if  a  peraon,  who  had  entered  into  a  treaty  of 
marriage  with  a  hidy,  knew  of  a  pft  made  by  the  lady 
pending  sndi  treaty^  and  nerertheleaB  thought  fit  after- 
wards to  marry  her^  the  gift  could  be  considered  as  void 
in  this  Court  At  law,  if  a  lady  secretly  disposed  €>f  a 
part  of  her  property,  after  a  contract  of  maniage,  the 
contract  was  thereby  avoided ;  and  proof  of  this  secret 
disposition  was  a  valid  defence,  if  an  action  were 
brought  against  the  intended  husband  for  breach  of 
the  promise  of  marriage. 


His  Honor  again  commented  upon  the  improper  pre- 
cipitation with  which  the  deeds  of  assignment  had  been 
prepared,  and  stated  that,  under  these  circurostances^ 
he  could  not  give  to  Mr.  Lanier^  or  to  the  other  parties 
Defendants  to  this  suit,  their  costs.  The  bill 
cordingly  dismissed  without  costs. 


L.  C.  The  Plaintiff  presented  a  petition  of  appeal. 

1S55. 
Ja^ylSySaSt. 

Sir  E.  Sugden  and  Mr.  Koe^  for  the  Plaintiff. 


Mr.  Knight   and  Mr.  J.  Sussell^  in  support  of  the 


decree. 


Sir  C  Wetherett  and  Mr.  Lynch^  for  the  Defendant 
I/tndor. 

The  cases  cited  in  the  argument  upon  the  appeal  are 
stated  and  commented  upon  in  the  judgment  of  the 
Lord  Chancellor. 


The 
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Tke  Lord  Chancsixor.  188S. 

This  was  a  suit  instituted  by  Mr.  SL  George  and  his  St.Gboros 
wife  to  set  aside  a  deed,  by  which  she  conveyed  to  her        y^'    . 
sister,  Mrs.  Wake^  her  reversion  expectant  upon  Mrs. 
Wakens  death  without  issue,  in  the  sum  of  1000/.  left  Relief  affainst 
by  their  aunt^s  will,  and  also  an  assignment  to  Mrs.  a  disposition 
Wake  of  four  Liverpool  Dock  bonds,  worth  1200/.;  both  by^hcThi-^ 
gifts  being,  it  was  alleged,  obtained  by  fraud  from  Mrs.  tended  wife, 
Si.  George,  then  Miss  Noble,  and  both  gifts  being,  it  was  treaty  of  mar- 
further  alleged,  made  while  the  marriaire,  which  four  "age,  can 

o     '  ^^  \    ,  ^  only  be  given 

weeks  after  took  effect,  between  the  two  Plaintiffs  was  in  where  the 

contemplation.  ^^^it^n 

icnorance  of 

It  is  admitted  that  the  deeds  were  without  consider-  action*  and 

ation ;  ^nd  the  first  ground  on  which  it  is  sought  to  im-  «*"«*'*»  that* 

»t  »       t  f  f       n  .-I  ^^  applying 

peach   them   is  that  of  fraud  or  surprise;  advantage  the  principle 

being,  it  is  said,  taken  of  Miss  Nobles  distress  of  mind,  '^P*^"  ^hidi 

\  .  conveyances 

and  no  one  being  present  to  advise  her  except  Mr.  made  by  the 

Landor,  the  aunt's  solicitor,  who  suggested  the  release  ^ifependinff 
of  the  reversion,  and  Mr.  Hutchinson,  a  friend  of  the  a  treaty  of  - 

family,  who  advised  the  assignment  of  the  bonds.  avoided  on 

the  ground  of 

T>T  tin..         1         1  p  r      3   fraud  upon 

But  I  am  clearly  of  opinion  that  the  case  of  fraud  the  marital 

and  surprise  fails  altogether.     Mr.  Landor  had  no  in-  JJ^^'*  ^^?ii 

terest  whatever  in  the  transaction,  nor  apparently  had  take  into 

Mr.  Hutchinson:  and  both  might  most  fairly  advise  the  thrS?** 

arrangement  in  the  relative  situation  of  the  two  sisters,  rious  object 

one  of  whom  had  just  been  disappointed  by  tlie  aunt's  yeyances,  and 

will,  which  there  is  reason  to  believe  M.r/ Landor  knew  the  situation 

she  had  intended,  but  for  her  sudden  death,  to  alter,  tended  hus- 

Miss  Noble,  too,  was  a  person  of  mature  age,  between  ^J"^  *°  P®'"* 

'  *^  .  ,  ofpecumary 

thirty  and  forty,  and  apparently  not  without  some  know-  means. 

ledge  of  business.     The  evidence  furnishes  some  details 

of  a  scene  between  the  sisters,  in  which  Mrs.  fVake  is 

alleged  to  have  conducted  herself  with  some  violence : 

S  s  2  that  ^ 
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1838.       that  evidence,  however,  is  far  from  bdng  unexception- 
^      -  ^  '     able;  and  if  it  were,  it  would  not  by  any  means  be 
V.  sufficient  to  invalidate  the  gift.    Strong  expressicms  of 

^^"'  feeling  are  incident  to  family  disputes,  and  often  mix 
themselves  with  arrangements  by  which  such  differences 
are  allayed,  without  giving  to  the  party  induced  to  make 
concessions  for  so  desirable  an  object  any  right  after- 
wards to  set  them  aside. 

The  other  and  the  main  ground  of  reliance  is,  that 
the  deeds  were  in  fraud  of  the  intended  husband's 
rights,  upon  the  principle  that  a  voluntary  conveyance 
by  a  woman,  while  marriage  is  in  contemplation,  b 
avoidable  by  the  husband  from  whom  it  was  concealed^ 
or  who,  at  least,  had  no  notice  of  it  This  principle 
has  been  oflen  laid  down,  but  it  has  been  very  rarely 
acted  upon  to  the  extent  of  avoiding  by  judicial  decision 
a  conveyance  in  fraud  of  the  future  husband's  rights. 

In  almost  all  the  cases  where  the  principle  is  recognised, 
there  were  circumstances  which  the  Court  laid  hold  of 
to  escape  from  the  application  of  the  rule,  or  which  really 
took  those  cases  out  of  the  rule.  Thus,  in  Hunt  v. 
Maitheojs  (a).  King  v.  Cotton  (i),  Strathmore  v.  Bcntes  (c). 
Ball  v.  Montgomery  {d)j  and  Blanchet  v.  Foster  {e)j  there 
were  abundant  acknowledgments  of  the  rule  by  dictOj  but 
in  some  of  theni,  from  the  husband  having  had  notice, 
and  in  the  last,  from  the  bond  having  been  given  for 
a  valuable  consideration,  there  was  no  decree  to  set 
the  transaction  aside.  In  other  cases  where  there  were 
decrees,  the  facts  raising  the  question  seem  to  have 
been  mixed  with  special  circumstances.    Thus,  Paulson 

V.  Wd- 

(a)  1  Vem.  408.  jun.  8S.     S  Cox^  28.  and  6  Bro. 

{b)  2  P.  W.  674.  P.  C.  edit.  TonU,  427. 

(c)  9  Bro.  C.  C.  515.     1  Vet,         (d)  2  Ke#.  jun.  191. 

(e)  2  Fes.  sen.  264. 


Wau. 


CASES  IN  CHANCERY.  621 

y.  WdUfigton  (a),  turned  upon  a  recital  in  the  settle-       18S8. 

menu  which  the  Court  and  afterwards  the  House  of   „    ^^ 
J  St.Geobob 

Lords  held  to  be  an  appointment^  and  so  to  prevent       _^«. 
the  conveyance  made  before  the  marriage  in  default 
of  appointment  from  taking  effect. 

Even  CarleUm  v.  Dorset  (ft),  always  supposed  to  be  a 
plain  decision  on  the  principle,  is  incumbered  with  the 
statement,  at  least  in  the  report,  that  *^  the  wife  being 
crazed  in  her  understanding,  endeavoured  to  run  away 
from  her  husband  and  stirred  up  her  creditors  against 
him,^'  and  with  the  corrected  statement  in  the  note,  that 
the  defendants,  her  trustees,  stirred  up  the  creditors 
against  the  husband,  the  settlement  in  question  being 
one  to  her  separate  use.  The  case  of  Edmonds  v,  Detir 
fringtanf  cited  in  Carletan  v.  Dorset,  proves  nothing,  for 
it  was  only  that  a  second  husband  is  not  bound  by  a 
settlement  made  on  a  former  marriage,  of  which  settle- 
ment  he  had  no  notice,  and  which  gave  the  wife  power 
to  act  as  a  feme  sole  notwithstanding  that  first  marriage. 
So  Lanee  v.  Norman  (c)  was  a  case  of  gross  fi^ud  and 
even  conspiracy;  and  in  Howard  v.  Hooker  (J)  the  mar« 
riage  treaty,  which  had  been  broken  ofi^  was  renewed 
by  representations  that  the  husband  was  to  have  the 
wife's  fortune^  in  consideration  of  which  he  made  a 
handsome  settlement  upon  her. 

How  far  the  exbtence  of  a  fraud  upon  the  husband 
is  necessary  to  the  application  of  the  rule,  appears  both 
from  the  dicta  of  Lord  Thurlam  in  Strathmore  v. 
BooDes{e\  and  of  Mr.  Justice  Bulter  in  the  previous 
discussion  of  the  same  case  {g) ;  but  still  more  clearly 

from 

(a)  9  P.  W.  553.  (d)  2  CL  Ca.  SI. 

{b)  9  Vem.  17.  (<?)  1  Ves.yin.  98. 

(c)  9  Ch.  Sep.  59,  (g)  9  Bro.  C.  C.  350, 

Ss  3 
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1833.  ^ni  two  dedsionsy  om  of  Tiomasv.  Wittiamt  {a)f  wbeft 
the  release  of  a  legacy  without  considerataoQ  doriiig  a 
trea^  of  marriage  wai  supported  against  the  husband 

Wake.        qq  ^^  ground  that  he  had  never  inquired  after  ike  be- 
quest, and  another  of  De  MannevUU  v.  Crompitm  {b\ 
where  Lord  Eldon  held  that  the  husband  could  not  be 
relieved  against  the  voluntary  giving  up  (for  fiunily  rea^ 
sons,  which  made  it  very  fiiir  to  do  so,)  of  a  proasissory 
note  to  a  large  amount,  after  instructions  ibr  the  settle- 
ment had  been  given,  thou(^  that  settlement  gave  him 
a  contingent  interest  in  all  the  wife's  bonds  and  notes 
vested  in  trustees,  and  the  promissory  note  was  the  only 
instrument  of  that  description*    Lord  Eldcn  decided 
the  case  on  the  ground  that  there  was  no  evidence  of 
the  marriage  taking  place  upon  a  representauon  of  the 
particulars  or  amount  of  property,  and  he  considered 
that  he  should  have  gone  beyond  any  precedent  liad  he 
decided  otherwise. 

Neither  of  these  cases  appears  to  have  been  cited  in 
Goddard  v.  Smm{c\  where  the  principle  has  been 
carried  further  than  in  any  other  case^  From  the 
peculiar  circumstances,  that  is  certainly  a  strong  de» 
cision,  the  husband  never  having  known  of  the  existence 
of  the  property,  or,  indeed,  of  any  property  belonging 
to  his  wife,  and  the  conveyance  having  taken  place  a 
long  time  before  the  marriage*  But  there  was  also 
great  specialty  in  the  case,  and  manifest  contrivance  and 
concealment. 

It  thus  appears  how  little  positive  decision  there  is 
upon  the  point,  independent  of  all  special  circumstances. 
The  cases  are  either  such  as  ended  in  allowing  the  con- 
veyance 

(fl)  Moie.  177.  (c)  1  Rnss.  485. 

(b)  1  r.4'i?.554. 
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▼eyance  to  standi  on  acooont  of  something  wbioh  pr^      188S. 
vented  the  application  of  the  principle^  while  it  was  in 
general  terms  recognised ;  or  snch  as  ended  in  setting 
aside  the  conveyance  upon  grounds  wholly  independent  of 
the  principle;  or  such  (and  these  are  esxtremdy  few-*- 
two  or  three,  at  most)  as  applied  the  principle  to  setting 
aside  the  conveyance^  but  in  circamstanoes  of  gross 
fraud,  and  even  conspiracy.    It  might,  peiiuips,  be 
affirmed  that,  excepting  Ooddavd  v.  Sncm^  no  case  eadsts 
of  a  conveyance  by  the  wife,  though  without  consider- 
ation, being  set  aside  simply  because  made  daring  a 
treaty  of  marriage,  and  without  the  knowledge  of  the 
intended  husband.    Yet  it  is  certain  that  all  the  cases 
in  which  the  subject  is  approached  treat  the  principle 
as  one  of  undoubted  acceptance  in  this  Court ;  and  it 
must  be  held  to  be  the  rule  of  the  Court,  to  be  gathered 
from  an  uniform  current  of  dkta^  though  resting  upon  a 
very  slender  foundation  of  actual  deeision  touching  the 
simple  point.    As,  however,  every  thing  depends  upon 
the  fraud  supposed  to  be  practised  upon  the  husband,  it 
is  clearly  essential  to  the  application  of  the  principle 
that  the  husband  should,  up  to  the  moment  of  the 
marriage,  have  been  kept  in  ignorance  of  the  transao 
tion.    Furthermore,  the  cases  would  even  seem  to  au* 
thorise  us  in  taking  all  the  circumstances  of  the  parties 
into  consideration;  as  the  meritorious  object  of  the  con« 
veyance,  and  the  situation  of  the  husband  in  point  of 
pecuniary  means.    Thus,  among  the  reasons  for  which 
the  bill  to  set  aside  a  settlement  before  marriage  was  dis- 
missed, in  King  v.  CoUtm  (a),  one  was  that  the  husband 
was  in   mean  circumstances  —  an  Irisli  half-pay  lieu- 
tenant, who  received  a  considerable  sum  with  the  wife, 
and  did  not  so  much  as  pretend  he  could  settle  any 
jointure  upon  her.     This  and  another  case  (&),  arising 

out 

(fl)  9  P.  W.  674.  (*)  9  P.  W.  J5S. 
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out  of,  the  same  factSy  Cb^ltm  ▼.  King^  appear  to  have 
been  much  discussed.  The  settlement  was  before  the 
treaty  of  marriage^  but  it  was  found  to  have  been  con- 
cealed from  the  husband;  it  rather  appeared^  indeed, 
that  a  statement  of  her  fortune  had  been  hiid  before 
himf  in  which  the  proper^  convqred  was  represented 
as  still  her  own*  The  reasonableness  of  making  some 
provision  for  her  children  while  she  remained  sole  was 
also  insisted  on  by  the  Court  in  the  case  of  King  v. 
Cotton  i  and  the  same  views  had  been  taken  in  an  older 
decbion^  Hunt  v.  Maiheais{a)^  where,  however,  the  hus- 
band's privity  to  the  deed  appears  to  have  been  admitted. 
In  the  case  of  De  MamieoiUe  v.  Cromplonf  to  which  I 
have  already  "referred,  the  Court  went  much  into  the 
circumstances,  and  relied  greatly  upon  the  very  natural 
arrangement  and  the  fair  course  of  the  transaction 
between  such  near  relatives  as  mother  and  daughter. 
Circumstances  of  this  kind  are  certainly  very  material 
to  rebut  the  inference  of  fraud  upon  which  the  doctrine 
rests ;  and  it  is  clear  that  there  exist  in  the  present  case 
circumstances  of  a  similar  nature  not  undeserving  of 
attention. 


The  provision  was  not,  it  is  true,  for  children,  as  in 
some  of  the  former  instances^  but  it  was  for  an  only 
sbter ;  a  sister,  too,  who  had  been  deprived  of  the  tes- 
tatrix's bounty,  the  fund  dealt  with,  by  a  marriage  of 
which  she  disapproved,  while  the  legatee  herself  who 
had  profited  by  her  disappointment,  Was,  at  tlie  time  of 
the  decease  of  the  testatrix,  about  to  form  an  alliance 
apparently  not  less  displeasing  to  the  same  party. 


The  husband,  too,  brought  no  accession  to  the  matri- 
monial stock ;  any  settlement  by  him  was  out  of  the 

question ; 

(a)  I  Fern.  408. 


WauT. 
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question ;  and  there  can  be  no  doubt  whatever  that  the       I8S8. 
difference  effected  by  the  gift  and  assignment  upon  his    ^      '      ' 
intended  wife's  fortune  would  not,  had  it  been  clear  o. 

beyond  all  dispute  that  he  knew  it,  as  I  am  dbposed  to 
think  he  did,  have  created  the  least  hesitation  on  his 
part  in  prosecuting  the  match. 

Upon  these  circumstances,  howeveri  and  upon  such 
as  these,  it  is  not  necessary  to  dwell.  They  tend  to 
shew  that  the  present  case  is  as  free  from  all  matter  of 
aggravation,  as  the  few  in  which  the  principle  has  been 
applied  have  been  abundant  in  such  matter.  It  is  not 
even  allied  in  the  bill  that  the  husband  was  ignorant 
of  the  transaction ;  indeed,  it  is  not  perfectly  certain 
that  the  treaty  was  going  on,  and  the  marriage  in- 
tended, at  the  date  of  the  gift.  On  this  last  point,  how- 
ever,  I  place  no  reliance ;  the  one  thing  needful  in  a 
case  of  this  kind  is  wanting ;  the  act  does  not  appear 
clearly  to  have  be^n  done  in  fraud  of  the  marital  right 
about  to  vest  in  the  intended  husband,  for  the  evidence 
is  wholly  defective  in  shewing  that  it  was  concealed  from 
him:  on  the  contrary,  when  the  time  that  elapsed 
between  the  assignment  and  the  marriage  is  considered^ 
he  being  almost,  during  the  whole  of  the  interval,  in 
constant  intercourse  with  the  lady  and  her  family ;  and 
when  it  is  further  considered  that  his  near  relatives, 
likewise  upon  the  spot,  welre  acquainted  with  the  trans- 
action, it  is  more  likely  that  he  should  have  known  if 
than  been  ignorant  of  it  With  the  exception  of  God" 
dard  v.  Snam^  indeed,  there  will  not  be  found  any 
direct  authority  for  holding,  that  the  bare  fact  of  the 
husband  not  knowing  what  had  been  done  is  enough 
without  more,  so  that  the  transaction  is  fraudulent  and 
void  as  against  him,  although  nothing  has  been  done  to 
mislead  him ;  and  the  authorities  of  Btdler  J.,  in  one  of 
the  cases  of  Lady  Shratkmore  v«  BoweSj  and  of  Lord 

Eldon^ 
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Ndofif  in  De  MannevSle  ▼.  Ovmpiath  are  diracdy  and 
strongly  the  other  way.     Yet,  even  m  Goddard  ▼• 
Smm^  it  is  to  be  observed  that  the  pecnliar  drami- 
stance  of  tlie  length  of  time  which  first  the  oonrtabip^ 
and  then  the  coverture  lasted,  plainly  shewed  a  wilful 
and  continued  suppression  of  the  fiict«    He  lived  tea 
years  with  his  wife,  after  courting  her  ten  months,  and 
only  discovered  it  at  her  decease:  although,  therefore^ 
he  coiild  not  be  said  to  have  been  decdved  as  to  Ywat 
fortune,  inasmuch  as  he  never  knew  either  that  she  had 
the  money,  or  had  settled  it ;  yet  the  inference  is  irre- 
sistible, from  the  length  of  time  that  she  carefully  con* 
cealed  from  him  what  she  had  done.     This  inquiry, 
however,  b  rendered  unnecessary  in  the  present  in- 
stance; because,  far  from  there  being  any  proof  of  con- 
cealment or  suppression   of  the  truth,  there  is  good 
reason  to  suppose,  according  to  the  probabilities  of  the 
case,  that  the  husband  was  aware  of  what  had  passed. 
It  is  material  to  this  important  part  of  the  case,  that  the 
bill  does  not  charge  concealment  from  Mr.  &.  Georgej 
nor  even  bare  want  of  knowledge  on  his  part     It  isy 
tliere&re,  clear  upon  all  the  points,  that  the  dedsioa 
below  must  be  affirmed. 


But  it  is  said  that  Mr.  Landor  has  not  been  allowed 
his  costs  by  the  decree ;  and  no  doubt,  generally  speak-* 
ing,  a  party  has  a  right  to  his  costs,  where  frand  has 
been  charged  against  him,  and  not  proved.  Never** 
theless,  when  I  consider  that  the  great  haste  in  which 
the  whole  transaction  was  begun  and  finished  before 
Mr.  ^.  George's  arrival  was  the  cause  of  all  the  sus- 
picion which  arose  respecting  it,  although  nothing  what- 
ever rests  upon  the  conduct  of  Mr.  LAtidor^  yet,  as  it 
may  justly  be  said  that  a  few  days'  delay,  without  injury 
to  any  party,  would  have  precluded  all  room  for  doubt, 
and  prevented  this  suit,  I  cannot  alter  this  part  of  the 
decree,  but  I  give  the  costs  of  appeal. 
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ROLU. 

STEPHENS  p.  JAMES.  '^T'J*' 

July  19. 

BY  a  settlement  dated  the  14th  of  June  1817.  and  ^  _ 
The  Court  has 
made  in  contemplation  of  a  marriage,  whicli  after-  authority  to 

wards  took  effect,  between  John  Stephens  and  Elizabeth  ^^^^^^ 
Mary  Green  the  younger,  reciting  that  Elizabeth  Bellany^  infants  out 
widow,  deceased,  had  bequeathed  all  the  rest  and  residue  diction  "i?^ 
of  her  estate  and  effects  to  trustees  upon  trust  to  sell,  the  drcum. 
and  invest  the  produce  of  sale,  and  to  pay  the  dividends  case  require 
arising  therefrom  to  her  daughter  Elizabeth  Mary  Green  *'*  "^^  '^u? 
the  elder  during  her  life,  to  her  separate  use;  and  after  been  taken  by 
her  decease  upon  trust  to  permit  and  suffer  the  tes^  ^b^^h'd'^' 
tatrix's  grand*danghter,  the  said  Elisabeth  Alary  Green  absconded, 
the  younger,  to  receive  the  dividends  to  her  separate  j^u"*      * 
use;  and  after  her  decease  upon  trust  to  apply  such  rendered  to 
dividends  to  the  maintenance  of  all  or  any  the  lawful  ofbankmntey 
children  of  the  said  Elizabeth  Maty  Green  the  younger  toAtnerica, 
daring  their  respective  minorities,  and  to  pay  and  divide  father  would 
the  capital  among  such  children,  when  and  as  soon  as  P^'  *f^  ^^ 
they  should  respectively  attain  the  age  of  twenty-one,  return  to 
share  and  share  alike ;  and  in  case  only  one  such  child  courTupom^ 
should  live  to  attain  the  age  of  twenty-one^  then  the  appeal,  gave 
whole  to  such  child,  with  limitations  over  in  case  no  guardian  to 

child  should  live  to  attain  Ae  aire  of  twenty*one;  and  apply  annually 
.  .        ,  n  w  -  for  an  allow-, 

reciting  that  a  sum  of  12,000/.  navy  5  per  cents.,  part  of  ance  for  the 

the  residuary  estate  of  the  said  Elizabeth  Bellamy^  was  [elfanM™*^"" 
then  standing  in  the  name  of  the  said  trustees,  it  was  education  in 
witnessed  that  Joseph  Green  and  the  said  Elizabeth  Maty  condition  of 
Green  the  elder,  his  then  wife,  gave  and  granted  to  the  producing 
said  trustees,  their  executors,  &&,  during  the  life  of  the  shewing  ?e 
said  Elizabeth  Maty  Green  the  elder,   an   annuity  of  propcf  ap- 
S00/«  to  be  charged  upon  the  dividends  and  interest  of  the  money. 
the  said  stock,  upon  trust,  after  the  intended  marriage, 

for 
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1888.  for  the  said  Elixabeth  Mary  Green  the  yonnger  for  her 
life^  to  her  separate  use;  and  after  her  decease  npon 
trust  for  the  said  Jchn  Stephens  for  his  life ;  and  after 
the  decease  of  the  sunrivor  of  them,  upon  trust  for  the 
issue  oF  the  marriage.  The  settlement  contained  a  pro- 
viso that  if  the  said  John  Stephens  should,  during  the 
lifetime  of  Elixabeth  Green  the  elder,  and  of  Elixtdfetk 
Mary  Green^  his  intended  wife,  in  any  way  charge  or 
incumber  the  growing  payments  of  the  said  annuity,  or 
commit  any  act  of  bankruptcy,  his  life  interest  in  the 
said  annuity  should  cease  and  be  for  the  benefit  of  the 
issue  of  the  intended  marriage. 

Elizabeth  Mary  Stephens  died  in  1821,  leaving  her  hus- 
band, and  John  Stephens  the  younger,  the  only  issue  of 
the  marriage,  surviving  her.  John  Stephens^  the  fiither, 
chaiged  the  annuity  of  8002.,  iii  the  lifetime  of  his  wife^ 
with  the  payment  of  several  annuities;  and  in  1826  a 
commission  of  bankrupt  was  issued  against  him,  and  he 
was  duly  declared  a  bankrupt;  but  he  absconded  to 
America  without  having  surrendered  to  the  commission, 
taking  with  him  the  infant,  who  was  then  about  eight 
years  of  age.  A  bill  was  filed  by  Elizabeth  Mary  Green^ 
on  behalf  of  the  infant,  praying  that  it  might  be  declared 
that  the  life  interest  of  John  StejAens,  the  father,  in  the 
annuity  of  300/.  was  forfeited,  and  that  the  infant  had  in 
consequence  of  such  forfeiture  become  entitled  thereto ; 
and  also  praying  for  the  appointment  of  a  guardian,  and 
the  allowance  of  maintenance  for  the  infant 

By  an  order  dated  the  12th  of  Asigust  1828,  the 
Master's  report,  made  in  pursuance  of  the  usual  re- 
ference upon  petition,  whereby  he  approved  of  EUxcAeth 
Mary  Green  the  elder  as  a  guardian,  and  of  an  allowance 
of  1 20/.  per  annum  for  the  maintenance  of  the  infimt^ 
to  commence  from  the  day  of  his  arrival  in  England^ 
"was  confirmed. 

The 
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The  father  refused  to  allow  the  infant  to  return  to        IBS  9. 
England,  and  insisted  upon  funds  being  sent  to  America 
to  defray  the  expenses  of  his  education ;  and  an  arrange- 
ment having  been  made  for  transmitting  funds  for  that 
purpose  to  a  respectable  mercantile  house  at  New  York, 
a  petition,  stating  these  circumstances,  was  presented  to 
the  Master  of  the  Rolls ;  and  an  order,  dated  the  SOth 
otNaoanber  18  SO,  was  thereupon  made  by  his  Honor, 
referring  it  to    the  Master  to  inquire   whether  this 
arrangement  would  be  for  the  benefit  of  the  infant 
Shortly  after  the  date  of  this  order,  Elizabeth  Greeny  the 
grandmother  of  the  infaut,  received  a  letter  from  the 
&ther,  in  which  he  described  himself  to  be  in  destitute 
circumstances,  and  expressed  his  willingness  to  allow 
his  son  to  return  to  England  on  receiving  a  sum  of 
178/.  for  the  expenses  of  his  outfit  and  voyage.     This 
sum  was  transmitted  to  the  father,  wlio^  instead  of  ful- 
filling his  engagement,  applied  the  money  to  his  own  use. 

Jit  the  hearing  of  the  cause  before  the  Vice-Chancellor 
on  the  8th  of  July  1831,  it  was  decreed  that  the  life 
interest  of  John  Stephens,  the  father,  in  the  annuity,  was 
forfeited,  and  that  the  infant  had,  upon  such  forfeiture, 
become  entitled  thereto ;  and  the  Master  was  directed 
to  inquire  what  would  be  a  proper  allowance  for  the 
maintenance  and  education  of  the  infant,  regard  being 
had  to  the  circumstances  of  the  father,  and  to  the  orders 
of  the  12th  of  August  1828,  and  the  SOth  of  November 
I&SO.  The  Master  found,  by  his  report,  that  the  sum 
df  178/.  had  been  transmitted  to  America,  and  retained 
by  the  father  in  the  manner  above  mentioned,  and  that 
an  arrangement  had  been  subsequently  made  by  the 
guardian  for  placing  the  infiint  at  the  Miaimi  College  of 
O^rfard,  Ohio,  under  the  care  of  a  Professor  M}Gc^,  for 
which  purpose  it  was  proposed  to  transmit  an  annual 
sum  of  200/.  to  a  respectable  banker  at  Nem  York,  who 

under- 
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1 898.  undertook  to  see  to  the  proper  applicatioa  of  the  moocj. 
The  Master  reported  that,  upoa  consideration  of  all  the 
evidence  that  had  been  Uid  before  him,  this  profiond 
was  for  the  benefit  of  the  infant,  and  ought  to  be 
carried  into  effect. 

The  cause  having  come  on  for  further  directions  upon 
this  report,  and  it  being  proposed,  as  part  of  the  minotes 
of  the  decree,  that  the  sum  of  SCO/,  should  be  annoalljr 
applied  to  the  maintenance  and  education  of  the  infimt 
in  the  manner  so  approved  by  ibe  Master, 

The  Masteb  ^the  Rolls  refiised  to  confirm  this  part 
of  the  Master's  report ;  and  directed  that  such  sums  as 
Elizabeth  Maty  Green^  the  Plaintifi^,  had  expended  or 
rendered  herself  liable  to,  should  be  repaid  to  her; 
but  that,  in  fiiture,  no  part  of  the  annuity  of  900L  should 
be  applied  to  the  maintenance  and  education  of  the  in&nt 
until  his  return  to  England,  and  that,  until  such  return, 
the  dividends  and  interest  of  the  said  annuity  should  be 
invested,  to  accumulate  for  the  benefit  of  the  infant. 


Jttfy  ]  9.  The  Plaintiff*  appealed  against  this  order. 

Mr.  Tinney  and  Mr.  B.  Keen  for  the  PlaintifE 

Two  questions  arise  upon  this  petition ;  first,  whether 
there  is  any  principle  or  rule  which  precludes  the  Court 
from  making  an  order  for  maintenance  in  cases  where 
infants  are  out  of  its  jurisdiction ;  and  secondly,  whether, 
if  the  Court  has  the  power  to  order  maintenance,  the 
circumstances  of  this  case  are  such  as  to  call  upon  the 
Court  to  exercise  its  discretion  in  the  manner  found 
by  the  Master  to  be  most  beneficial  for  the  infant 
There  is  no  inflexible  rule  restraining  the  power  of  the 

Court 
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Court  in  this  respect;  the  only  principle  or  rule^  upon     ^  1SS8« 
which  the  Court  acts  in  thb  branch  of  its  jurisdiction, 
is  to  adopt  the  course  which,  under  the  circumstances 
of  the  particular  case,  is  most  for  the  benefit  of  the 
infimt      The  Court  no  doubt  entertains  with  great 
jealousy  any  proposition  for  withdrawing  an  infimt  from 
its  jurisdiction,  and  it  has  even  been  said  that  it  never 
makes  an  order  for  taking  an  infant  out  of  its  jurisdiction: 
Mounistuart  v«  McuntUuarL{a)    In  general  it  is  obviously 
for  the  benefit  of  an  infant  lihat  it  should  not  be  re- 
moved firom  the  limits,  within  which  the  Court  can  best 
exercise  its  superintendence  and  protection ;  but  when 
the  interests,  of  the  infant  require  a  reUxation  of  this 
rule,  as  where  it  is  proposed  to  remove  the  infant  from 
the  jurisdiction  of  the  Court,  with  a  view  to  education^ 
health,  intercourse  with  parents,  and  similar  purposes, 
there  can  be  no  doubt  of  the  power  of  the  Court  to 
exercise  its   discretion,  and    such   discretion   has   in 
fact  been  exercised.     Thus,  in  a  case  before  Lord 
Eld(m{b)y  a  father,  having  been  appointed  to  a  situation 
in  his  Majesty's  service  which  required  him  to  reside 
abroad  for  several  years,  was  allowed  by  the  Court  to 
take  his  infant  children  with  him,  upon  undertaking  to 
bring  them  back  with  him,  if  they  should  be  living  at 
the  expiradon  of  his  period  of  service,  and  to  transmit 
half-yearly  vouchers  to  the  Court  shewing  the  mode 
in   which  their  education  was   conducted.      Logan  v* 
FairUe{c)  is  an  authority  directly  in  point;  there  the 
Court  allowed  maintenance  for  infants  resident  in  Scot' 
landf  requiring  only  that  their  guardian  should  be  within 
the  jurisdiction  and  consequently  under  the  control  oi 
the  Court. 

There 

(a)  6  Vei,  865.  vate  rooniy  and  which  is  gtfen 

(b)  Jac*  265.    The  name  of  anonymously  in  Mr.  Jacob* $  Re* 
this  case,  which  was  heard  hy  porU^  was  Jackson  v.  Hankey, 
the  Lord  Chancellor  in  hb  pri-        (c)  Jae,  195. 
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1S8S.  ^        There  being  no  doubt,  therefere^  as  to  the  jyrifldicdoa 
of  the  Court,  the  circumstances  of  the  present  case  are 
surely  such  as  to  call  upon  the  Court  to  sanction  the 
course  proposed  to  be  taken  with  a  view  to  provide  some 
maintenance  and  education  for  the  infimt    It  is  not 
denied  that  it  would  be  more  desirable  and  more  ad- 
vantageous to  the  infant,  that  he  should  be  educated  in 
this  country;  but  as  this  has  become  impracticable 
through  the  misconduct  of  the  father,  is  the  Court, 
because  the  best  means  of  providing  for  the  infant  are 
not  open  to  it,  to  refuse  its  sanction  to  making  any  pro- 
vision ?    The  order  appealed  from,  whether  made  with 
a  view  to  reduce  the  father,  over  whom  the  Court  has  no 
control,  to  submission,  or  upon  the  principle  of  protect- 
ing  the  property  of  the  infant  without  reference  to  more 
pressing  considerations,  must,  if  it  stands,  have  the  efiect 
of  punishing  the  infant  for  the  misconduct  of  his  parent 
The  protection  of  the  infant's  property  is  not,  in  this 
case,  the  most  urgent  consideration ;  for,  if  sustenance 
and  education  be  denied  to  the  infant,  to  what  end  is 
his  income  directed  to  be  accumulated  ?    As  against  the 
father,  however,  there  is  no  measure  of  precaution  or 
counteraction  which  the  Court  may  think  fit  to  adopt, 
short  of  its  sanction   to  a  prohibition  which  would 
work  the  ruin  of  the  infant,  in  which  the  guardian  will 
not  readily  acquiesce,  and  to  which  she  is  not  desirous 
of  giving  effect 

J^e  Lord  Chancellor. 

The  only  question  in  this  case  is  that  which  involves 
the  jurisdiction  of  the  Court ;  for,  if  the  Court  has  the 
power  to  order  maintenance  for  infants  out  of  the  juris- 
diction, it  will  gladly  avail  itself  of  its  authority  to 
adopt  a  course  which  is  obviously,  under  all  the  cir- 
cumstances, most  for  the  benefit  of  the  infant.  lam 
of  opinion  that  the  case  of  Logan  v.  Fairlie  is  a  sufficient 

authority 
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authority  to  establish  the  jurisdiction  of  the  Court,  and       183S. 
that  the  case  before  Lord  Eidon  affords  a  precedent  for 
annexing  such  conditions  to  an  order,  made  in  behalf 
of  an  in&nt  out  of  the  jurisdiction,  as  will  have  the  effect 
of  keeping  its  property  under  the  control  of  the  Court. 


**  His  Lordship  doth  order  that  the  order  made  on 
the  hearing  of  this  cause  for  further  directions,  bearing 
date  the  14th  day  of  June  18S3,  be  varied.  And  it  is 
ordered,  that  the  Plaintiff  Elizabeth  Mary  Qreen^  the 
guardian  of  the  Plaintiff  Jchn  Stephens^  be  at  liberty  to 
apply  to  the  Court  at  the  end  of  each  year,  from  the 
15th  day  of  February  1833,  for  an  allowance,  not  ex- 
ceeding 200/.  per  annum,  for  the  maintenance  and  edu- 
cation  of  the  said  Plaintifi^  the  infant,  at  the  Miaimi 
College  of  Oxford^  Ohio^  in  the  United  States  q(  America. 
And  the  said  petitioner  Elizabeth  Mary  Green  is  on 
every  such  application  to  produce  proper  certificates, 
vouchers,  or  other  evidence  of  the  plan  of  education 
of  the  said  infant  Plaintiff  actually  adopted  during  the 
year  then  last  past,  and  of  the  sums  actually  expended 
by  the  said  Plaintiff  Elixabeth  Mary  Green  in  such 
maintenance  and  education  of  the  said  in&nt  Plaintiff 
during  the  said  last-mentioned  year,  or  for  which  she 
shall  have  rendered  herself  liable/' 
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July  15. 
Avg,  15. 


PARKER  V.  DOWNING. 


There  is  no 
rule  pre- 
Teuting  the 
enrolment  of 
a  decree 
ivhich  among 
other  things 
directs  the 
taking  of 
accounts. 

An  order 
to  enrol  a 
decree  nunc 
fro  tunc  is 
irregular,  if 
the  petition 
on  which  the 
order  is  made 
does  not  set 
forth  the  date 
of  the  decree 
to  be  enrolled. 


"D  Y  the  decree  in  this  cause,  pronounced  by  the  Vice- 
"^  Chancellor  on  farther  directions,  and  dated  the 
10th  of  August  1829,  the  rights  of  certain  parties  were 
declaredi  and  it  was,  among  other  things,  directed  that 
the  Master  should  take  an  account  of  a  testator^s  per- 
sonal estate,  not  specifically  bequeathed,  come  to  the 
hands  of  the  Defendant,  Charles  Damning^  and  other 
parties  therein  named.  Under  this  decree  divers  pro> 
ceedings  were  had,  and  much  discussion  took  place 
before  the  Master,  relative  to  the  accounts ;  and  as  the 
Plaintiffs  apprehended  that  the  report  would  be  im« 
favourable  to  their  interests,  and  were,  therefore^  sus^ 
pected  of  an  intention  to  appeal  against  his  Honoris 
decree,  some  of  the  Defendants  applied  by  petition  of 
course,  and  obtained  an  order^  dated  the  3d  day  of 
February  1883,  that  the  decree  might  be  enrolled  nunc 
pro  tuncf  for  the  purpose  of  preventing  a  rehearing* 

Sir  Edward  Sugden  and  Mr.  Wakefield^  on  behalf  of 
the  Plaintiffs,  now  moved  that  the  enrolment  might 
be  vacated, 

Mr.  Knight  and  Mr.  James  Rtissellj  for  different 
Defendants,  opposed  the  motion. 

The  several  grounds  on  which  the  application  was 
supported  and  resisted  by  the  respective  parties,  are 
fully  stated  in  the  Lord  Chancellor's  judgment. 
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The  LoBD  Chancbixor. 

In  this  case^  which  was  that  of  an  application  to 
vacate  the  enrolment  of  a  decree,  on  the  ground  of  irre- 
gularity and  surprise,  three  points  were  made;  and  if 
the  question  rested  either  on  the  allegation  of  surprise, 
or  on  the  ground  that  the  decree,  being  in  part  for  an 
account,  ought  not  to  have  been  enrolled,  I  should  fed 
no  doubt,  but  should  at  once  refuse  the  motion.     For, 
first,  upon  the  facts,  the  case  of  surprise  fails  entirely. 
Nothing  was  said  or  done  by  the  one  party  which  en- 
titled the  other  to  contend  that  he  had  been  misled  or 
lulled  into  security;   and  the  circumstance  which,  in 
Barnes  v.  Wilson  (a),  was  held  to  be  no  surprise,  seems' 
quite  as  strong  as  any  thing  that  can  be  alleged  here. 
And  next,  the  proposition  that  a  decree  for  an  account 
never  is  enrolled,  though  from  an  obscure  report  of  a 
case  before  Lord  Hardwicke,   such  a  proposition  has 
found  its  way  into  books  of  practice,  is  so  utterly  un-^ 
tenable  in  principle,  so  contrary  indeed  to  the  actual 
practice,    that  it  cannot  be  admitted  to  any  extent. 
The  case  referred  to,  of  Staunton  v.  Oldham  (&),  Is  most 
imperfectly  given  in  Athfns^  and  I  can  find  no  report 
of  it  anywhere  else.     It  is  hardly  possible  that  the  faots. 
of  that  case  could  have  been  as  they  are  there  repre- 
sented, for  the   matter  came   before  the  Court  upon 
exceptions  to  the  Master's  report.     Besides,  the  reason 
given,  "  that  defects  are  very  frequent  in  ca^es  of  thiis 
nature,  and,  therefore,  the  decrees  are  left  open  in  order 
to  give  parties  an  opportunity  to  rehear  where  directions 
in  a  decree  are  imperfect,"  seems  not  exclusively  appli- 
cable tp  the  decree  for  an  account;  but  may  also,  lA 
some  measure,  be  extended  to  the  decree  cdnfirmin^]^ 
the  report  upon  the  result  of  the  account ;  and  if  ap- 
plied 
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(a)  1  Ruu,  ^  M^ne^  486. 
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18SS.  plied  to  that,  the  doctrine  wotdd  withdraw  eveiy  siicli 
cause  from  the  appellate  jurisdiction  of  the  House  of 
Lords,  as  long  as  any  thing  remained  to  be  questiooed : 
and  though  we  were  to  give  the  supposed  rule  no  such 
extension,  it  would  still  necessarily  preclude  an  appeal 
to  parliament,  in  any  case  where  an  account  had  been 
decreed,  and  where  the  decree,  supposing  there  was 
nothing  else  in  it,  was  disputed  by  the  party  against 
whom  it  was  made. 

Moreover,  the  principle  of  the  rule  applies  as  well  to 
decrees  where  account  forms  a  part,  as  where  it  is  the 
only  thiiig  directed ;  and,  indeed,  if  it  did  not,  the  pre- 
sent case,  in  which  the  decree  contains  several  important 
declarations,  would  not  fall  within  it  But,  in  order  to 
shew  the  impossibility  of  this  being  the  law  of  the  courts 
it  is  sufficient  to  remark  how  large  a  proportion  of  de^ 
crees  upon  matters  of  importance,  involve,  as  part  of 
them,  an  account.  In  the  present  case,  the  account 
does  not  bear  a  greater  proportion  in  point  of  import- 
ance to  the  declaratory  parts  of  the  decree,  than  in 
most  others.  All  those  cases,  then,  would  admit  of  no 
appeal  to  parliament,  if  the  proposition  supposed  to  have 
been  stated  by  Lord  Hardwicke^  in  Staunton  v.  Oldham^ 
were  the  rule. 

It  is  clear,  however,  that  Lord  Hardxmcke  himself 
did  not  so  consider  it  In  one  of  the  stages  of  a  cause 
which  underwent  great  discussion,  and  on  which,  after- 
wards, he  pronounced  a  very  elaborate  judgment,  Wright 
V.  Wright  (a),  the  enrolment  was  vacated  on  account  of 
special  circumstances,  amounting  to  catching  an  ad- 
vantage by  too  great  despatch  ;  and,  in  his  observations 
upon  the  practice.  Lord  Hardwicke  only  says,  that  sign- 
ing 
(a)  1  Flrt.  sen.  326.  Anon,  but  with  the  names,  ibid.  409, 
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ihg  and  enrolling  are  not  to  be  encouragedi  especidUy  in 
decrees  for  an  account ;  aud  his  Lordship  adds,  that  Sir 
J.  Jekytt  saidi  '*  they  ought  not  to  be  too  quick."  This 
shews,  that  he  only  considered  there  should  be  no  over- 
hasty  enrolment  of  such  decrees.  Indeed,  this  case 
should  seem  to  have  been  itself  one  of  an  account,  and 
yet  no  reliance  is  placed  upon  a  circumstance  which 
would  itself  have  been  decisive,  had  the  rule  been  such 
as  is  supposed  to  be  laid  down  in  Siaunion  v.  Oldham. 


1833. 


But  a  case  occurred  before  Lord  Eldon^  which  seems 
to  shew  that  no  such  rule  exists.  After  Charman  v. 
Charman  had  been  decided  at  the  Rolls,  and  the  decree 
had  been  signed  and  enrolled,  an  application  was  made 
to  vacate  the  enrolment  for  the  purpose  of  an  appeal  to 
this  Court  (a)  The  application  was  strenuously  pressed ; 
and  it  was  refused  upon  the  ground,  that  as  there  was 
no  irregularity,  the  decree,  which  was  pronounced  on  the 
merits,  could  not  be  opened.  Now,  from  the  report 
of  the  same  case  at  the  Rolls  (i),  it  appears  plainly  that 
an  account  of  the  real  and  personal  estates  of  the  testator 
must  have  been  a  part  of  the  decree,  a  circumstance 
which  would  have  brought  Charman  v.  Charman  as  much 
within  the  supposed  rule  of  StawUcn  v.  Oldham  as  the 
present  case  can  be.  Yet  no  one  there  ever  thought  of 
urging  that  the  enrolment  should  be  vacated  on  such  a 
ground,  although  very  strenuous  efforts  were  evidently 
made  to  accomplish  that  object. 

The  only  question  therefore  is,  whether  the  irregu- 
larity in  the  present  enrolment  is  such  as  to  vitiate  it. 
The  time  had  elapsed  within  which  die  order  allows  a 
decree  to  be  signed  and  enrolled  at  the  opdon  of  either 
party ;  and  special  leave  was  required.     The  granting  of 


(a)  \GVes,\\S. 


{b)  14  Yei.  580. 


T  t  S 


that 
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]  858.       that  leave  was  a  matter  of  oourae^  upon  a  petition  stating 
the  date  of  the  decree^  aud  craTing  to  have  it  inserted  mmc 
pro  tune.    A  petition  was  presented^  hot  the  date  of  the 
deiaree  was  not  set  forth.    The  order,  thorefore,  ooold 
not  be  made.    Accordingly,  it  now  appears  that  thoogli 
the  enrolment  took  place  on  the  2d  of  February  ISSS, 
no  order  was  effectually  made  at  that  time.    The  order 
was  not  drawn  up,  because  the  fiat  for  it  was  upon  a 
petition  defective  in  not  stating  the  date  of  the  decree; 
without  which  it  is  plain  that  the  material  words  name 
pro  tunc  can  have  no  meaning.     For  though  there  Is  on 
the  face  of  the  petition  and  fiat  (which  is  the  authority  for 
drawing  up  the  order)  a  sufficient  particularity  to  shew 
what  the  word  nunc  refers  to,  there  is  nothing  to  shew 
what  is  intended  by  tunc.    This  I  take  to  be  the  reason 
why  the  order  was  stopped  notwithstanding  the  fiat. 
When  the  oversight  was  afterwards  discovered,  the  pai^ 
ties  amended  the  petition  by  interlining  the  date^  and 
this  was^one  on  Saturday  morning,  after  the  motion 
IfcVl  been  in  part  heard,  and  before  the  argument  was 
concluded.     The  affidavit  satis&ctorily  shews  that  the 
i'^^Defiendant's  solicitor  had  given  no  directions  for  the 
'  -fhterlineation,  nor  indeed  any  directions  since  last  Jof' 
*nuary ;  but  the  agent  of  his  clerk  in  Court  swears  that 
he  filled  up  the  blank  left  for  the  date,  although  I  do  not 
exactly  see  where  any  such  blank  was  left.    That  it  was 
irregular  to  alter  in  any  way  a  petition  on  which  my  fiat 
had  been  signed,  inasmuch  as  this  was  really  altering 
the  fiat  after  it  had  been  issued,  is  unquestionable.    But 
this  consideration  is  immaterial  to  the  point  before  the 
Clourt.     At  all  events,  and  in  whatever  way  the  thing 
was  done,  no  valid  authority  for  signing  and  enrolling 
was  in  existence  till  long  after  the  enrolment  had  taken 
place,  and  the  Plaintiff  might  have  moved  to  recall  the 
fiat  and  set  aside  for  the  irregularity  an  order  proceed- 
ing upon  it,  had  such  a  step  been  necessary.    The  enrol- 
ment 
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ment  itself,  therefore^  must  be  vacated  for  irregularity       1833. 
as  made  out  of  time  and  without  warrant. 


Where  a  contest  arises  respecting  enrolment,  and  the 
party  desirous  of  appealing  to  the  House  of  Lords  sup- 
ports his  enrolment  with  that  view,  the  leaning  may  be 
in  his  favour.  But  here  the  struggle  is  by  the  party 
desirous  of  rehearing  in  this  court,  and  he  is  resisted, 
not  by  a  party  wishing  to  appeal  elsewhere,  but  by  the 
party  in  possession  of  the  decree^  and  only  anxious  to 
deprive  his  adversary  of  one  kind  of  appeal  •«— to  exclude 
him  frofn  his  election  of  rehearing  at  a  small  cost,  in- 
stead of  appealing  at  a  heavy  expense^  or  at  least  from 
his  election  of  rehearing  before  he  appeals.  If  there 
should  be  no  leaning  against  this  resistance,  at  any  rate 
the  oiqposition  is  entitled  to  no  particular  &vour.  I  feel 
the  less  reluctance,  therefore^  in  granting  this  motion, 
although  the  slip  which  disposes  me  to  grant  it  was  of  a 
merely  technical  nature,  (a) 

(a)  See  the  nefX  case. 


Parker 

V, 
DOWKIKO* 
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June  Its. 


BALGUY  V.  CHORLEY. 


The  enrolment 
of  a  decree 
after  an  in- 
timation given 
on  the  part  of 
the  Defend' 
ants  to  the 
Plaintiff's  so« 
licitor  of  their 
intention  to 
appeal  forth- 
with, and  a 
statement  by   . 
the  solicitor 
in  reply'  that 
he  was  open 
to  any  fair 
offer  of  ar- 
rangement to 
prevent  the 
necessity  of 
an  appeal, 
does  not 
amount  to 
such  a  sur- 
prise as  will 
induce  the 
Court  to 
vacate  the 
enrolment. 


npHIS  was  a  motion  on  behalf  of  the  Defendants,  that 
the  enrolment  of  the  decree  made  in  this  cause  on 
the  19th  of  April  last  might  be  vacated. 

It  appeared  from  the  affidavits,  that  on  the  29th  day 
of  Aprilf  the  town  agents  of  the  Defendants*  solicitor 
obtained  from  the  Registrar  the  minutes  of  the  decree, 
and  that  on  the  8th  of  Men/  following  their  derk  attended 
with  the  Plaintiff's  solicitor  at  the  Re^strar's  office  for 
the  purpose  of  settling  those  minutes.  On  the  same  day 
the  agents  for  the  Defendants  distinctly  informed  the 
Plaintiff's  solicitor  that  the  Defendants  intended  to  ap- 
peal, and  that  instructions  were  already  laid  before  coun- 
sel, with  a  view  to  his  preparing  the  necessary  petition ; 
and,  in  reply  to  that  communication,  Mr.  Edwards^  the 
Plaintiff's  solicitor,  stated  that  he  was  open  to  any  fiiir 
offer  of  arrangement,  to  prevent  the  necessity  of  an 
appeal,  provided  the  solicitor  for  the  Defendants  felt 
disposed  to  make  a  proposal  for  that  purpose.  On  the 
12th  of  Mm/y  the  Defendants'  London  agents,  in  com- 
pliance with  the  suggestion  of  Mr.  Edwards^  wrote  a  letter 
to  their  client,  the  solicitor  in  the  country,  mentioning 
the  nature  of  the  communication  made  by  Mr.  Edwards  s 
and  the  country  solicitor  wrote  to  them  on  the  17th  of 
May^  in  answer,  that  he  wished  them  to  ascertain  what 
sort  of  proposal  Mr.  Edwards  contemplated  or  referred 
to.  No  further  steps  were,  however,  taken  with  a  view 
to  carry  on  this  negotiation.  From  the  10th  of  Mm^f 
when  the  minutes  were  left  with  the  Registrar,  in  order 
that  the  decree  might  be  drawn  up  and  passed,  till  the 
21st  of  the  same  month,   the  Registrar's  office  was 

closed ; 
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closed ;  but  on  the  22d  of  iUay,  being  the  day  after  the  1884. 
office  opened,  the  Defendants*  agents  obtained  an  office 
cop^  of  the  decree,  and  left  it  vrith  the  counsel  who  was 
drawing  the  petition  of  appeal ;  and  on  the  24th  they 
applied  to  enter  a  caveat^  when  they  found  that,  on  the 
preceding  day,  the  decree  had  been  enrolled  by  the 
Plaintiff. 

Tke  SoUciior-General  (Sir  C.Pepys)  and  Mr.  K.  Par- 
ter,  for  the  motion,  contended  that,  upon  the  facts 
disclosed  by  the  affidavits,  a  clear  case  of  deception  and 
surprise  was  made  out  The  Defendants'  agents  had 
been  misled  by  considering  that,  as  the  proposal  for  an 
amicable  arrangement  had  originated  with  the  Plain- 
tiff's solicitor,  who  had  not  intimated  any  intention  of 
taking  steps  to  prevent  the  prosecution  of  the  appeal, 
the  negotiation  was  still  pending,  and  that,  until  it  was 
formally  broken  o£^  any  hostile  proceedings  in  the  cause 
would  be  tantamount  to  a  breach  of  faith.  Under  such 
circumstances,  therefore^  the  Court  would  be  disposed 
to  relieve,  especially  as  the  application  tended  to  en- 
courage, and  not  to  prevent,  a  more  full  consideration 
of  the  case :  Stevens  v.  Guppy.  (a) 

Mr.  Knight  and  Mr.  Sharpe^  contrd^  referred  to 
Barnes  y.  Wilson»{b) 

The  Lord  Chancellor  said  that  the  Court  ought  to 
proceed  with  the  greatest  circumspection  and  delibera- 
tion upon  applications  of  this  kind;  and  more  par- 
ticularly so,  because  they  had  for  their  object  the  altering 
of  a  record.  The  principle,  as  laid  down  in  Stevens  v. 
Guppy,  was,  that  if  a  party  had  been  surprised,  or  misled 
by  the  language  or  conduct  of  his  adversary, — not  merely 

if 

(a)  1  T.  4*  Ruti,  178.  (6)  1  Ruu,  4*  Myine,  486. 
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if  bis  expectations  hod  been  disappointed, -—the  Court 
would  retieye ;  but»  in  order  to  establish  such  a  caae^ 
his  adversaiy  must  ba?6  been  guilty  of  misrcpresflntalion, 
the  burthen  of  proTing  which  of  course  lay  on  the  par^ 
who  complained,  llie  quesdon,  therefore^  resolved 
itself  into  this ;  bad  the  right  to  enter  a  aweai  been 
taken  away  by  the  procurement  of  the  Plaintiff?  Now, 
upon  a  review  of  the  facts,  it  did  not  appear  that  any 
deception  had  been  used,  or  even  that  the  Defendant 
had  been  uiisled,  with  respect  to  the  pendency  of  the 
negotiation :  for,  if  so^  why  did  they  apply  on  the  84tii 
of  May  for  leave  to  enter  a  caveat  ^  They  should  have 
entered  the  caveai  on  the  10th.  The  motion  must  be 
•dismissed  with  costs. 
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RA WORTH  ».  MARRIOTT.  ,^^o^"- 

June  II, I2m 

TN  this  case  a  bill  was  filed  by  an  heir  at  law,  im-  Where  an 
peaching  the  validity  of  his  ancestor's  will,  on  the  dww  tJe'  ^ 

ground  of  fraud  and  imposition  upon  the  alleired  tes-  ^^  ^^  ^®. 

J        I  .  testator  take* 

tator,  and  at  the  hearing  of  the  cause  the  usual  issue  of  a  benefit 

deoisavii  vd  non  was  directed.  o^^s'to  be 

considered 

Upon  the  trial  of  the  issue  a  verdict  was  found  In  jealoiu^and 

favour  of  the  validity  of  the  will,  and  a  motion  was  the  jury  who 
_    ^  try  the  validity 

now  made  for  a  new  trial.  of  the  will 

must  be  satis* 
fied  that 
Mr.  Bickerstetk  and  Mr.  Lynchj  in   §upport  of  the  the  testator 

moaon  for  a  new  trial  S.u,*  buf"" 

their  consi- 

Mr.  Pembertan^   Mr.   HiU^    Mr.  Jacobs    and    Mr.  nottobecon- 

RkhardSf  conird.  fined  to  direct 

evidence^  and 
they  may  find 
•^■■■'^■■^■^^^"""■■■'^•"^  for  the  will 

upon  circuni- 

Tbe  confidential  attorney  of  the  testator,  who  drew  ^^^  ^^^ 
the  will,  was  himself  one  of  four  residuary  legatees 
under  it,  and  had  also  a  pecuniary  legacy  of  250A,  and 
the  ground  chiefly  relied  upon  in  support  of  the  motion 
was,  that  where  the  attorney  who  draws  a  will  takes  a 
benefit  under  it,  it  is  not  to  be  presumed,  as  in  other  cases^ 
that  the  testator,  who  executes  the  will,  is  acquainted 
with  its  contents,  but  that  direct  evidence  must  be  given 
of  that  fact ;  that  in  this  case  there  was  no  such  direct 
evidence,  and  that  the  Judge,  who  tried  the  issue,  ought 
to  have  stated  to  the  jury  that  they  could  not,  in  the  ab- 
sence of  positive  evidence,  infer  the  testator's  knowledge 
of  the  contents  of  the  instrument.  In  support  of  the  pro- 
position 
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Raworth 

V, 

Mabiiiott. 


position  that,  where  the  person  who  draws  a  will  takes 
a  benefit  under  it,  there  must  be  direct  evidence  of  the 
testator^s  knowledge  of  the  contents  of  the  will,  PadteY» 
OUat  (a),  Ingram  v.  WyaU  (ft),  and  Barton  ▼•  Bobins  {c\ 
were  cited.     In  Paske  v.  OUat  Sir  John  NickaFs  words 
were:  "  The  writer  of  the  will,  who  was  the  deceased's 
attorney,  is  himself  benefited  under  it  to  a  consideraUe 
amount     The  Court  is  always  extremely  jealous  of  a 
circumstance  of  this  nature.     By  the  Soman  law,  qui 
se  scripsit  haredem  could  take  no  benefit  under  a  will. 
By  the  law  of  England  this  is  not  the  case;  but  the 
law  of  England  requires,  in  all  instances  of  the  sort, 
that  the  proof  should  be  clear  and  decisive;  the  balance 
must  not  be  left  in  equUibrio ;  the  proof  must  go  not 
merely  to  the  act  of  signing,  but  to  the  knowledge  of 
the  contents  of  the  paper."     In  Ingram  v.  WyaiHP\  the 
same  learned  Judge  said,  **  The  cases  shew  how  ex- 
tremely jealous  the  law  is  to  protect  the  unwary  against 
undue  influence  and  control.     Where  that  relation  of 
confidence  (between  client  and  attorney)  exists,  and 
where  the  party  frames  the  instrument  for  his  own  ad- 
vantage and  benefit,  every  presumption  arises  against 
the  transaction.     As  in  the  case  of  an  interested  witness, 
it  is  not  necessary  to  prove  falsehood  —  a  court  of  law 
will  not  hear  him  at  all :  so  in  the  case  of  the  person 
who  draws  the  will,  taking  a  benefit  under  it,  it  b  not 
necessary  to  prove  fraud  and  circumvention ;  he  must 
remove  the  suspicion  by  clear  and  satisfactory  prooi.*' 


On  the  other  side  it  was  contended,  that  where  a  testa- 
tor of  sound  and  disposing  mind  executed  a  will,  the  law 
presumed  that  he  was  cognizant  of  the  contents,  and 
that  that  presumption  was  not  rebutted  by  the  circum- 
stance 


(a)  2  Pm.  325. 
{b)  1  Hagg,  594. 


(c)  3  PhUl.  455.  n. 
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stance  of  a  benefit  being  given  under  the  will  to  the 
person  who  drew  it.  In  this  case,  an  attempt  had  been 
made  to  impeach  the  soundness  of  the  testator's  mind; 
but  that  attempt  had  failed,  and  the  juiy  had,  moreover, 
come  to  the  conclusion,  that  no  fraud  or  imposition  had 
been  practised  upon  the  testator.  There  was  no  such  in* 
flexible  rule  as  that  supposed  to  have  been  laid  down  by 
the  learned  Judge  of  the  Ecclesiastical  Court,  nor  was 
such  a  rule  consistent  with  the  general  principles  of  the 
law  of  evidence.  Unless  the  presumption  of  law  were 
rebutted  by  circumstances  sufficient  to  satisfy  the  jury, 
that  the  testator  was  ignorant  of  the  contents  of  the  will 
which  he  executed,  that  presumption  must  prevail;  and 
it  would  be  most  dangerous  to  hold,  that  the  jury  were 
bound  to  form  their  conclusions,  not  upon  the  general^ 
merits  of  the^  case  as  brought  in  evidence  before  them, 
but  upon  some  particular  species  of  testimony.  It  was 
also  insisted,  that  the  point  relied  upon  as  a  ground 
for  further  investigation  before  a  jury  should  have  been 
raised  by  the  pleadings,  and  that,  as  it  had  not  been  so 
raised,  the  Defendants  were  entitled  to  have  the  motion 
dismissed  with  costs. 


18S8. 


Rawo&th 
Maeriott. 


The  Master  of  the  Rolls. 

An  attorney,  who  has  a  prudent  regard  for  his  own 
character,  will  desire  to  avoid  drawing  a  will  under 
which  he  is  to  take  a  considerable  benefit.  He  may  be 
placed  in  circumstances  in  which  he  cannot  well  avoid 
being  the  drawer  of  such  a  will,  and  in  that  case  the 
same  prudent  regard  for  his  character  will  induce  him 
to  provide  direct  and  clear  evidence  of  the  intention  of 
the  testator  to  make  the  gift  in  his  favour.  If  he  &ils 
in  that  precaution  he  must  expect  that  the  transaction 
will  be  viewed  with  extreme  jealousy;  and  it  will  be 

the 
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18S8.       the  duty  of  the  Jadge  who  tries  the  Talidity  of  soeb' 

V  '  "  '     a  will  to  eall  the  particalar  attention  of  the  jnnr  to  the 

^T^     speml  circomrtJkc^  «Kl  to  date  to  tlJIL  d«y 

MA&Biotf .    ^^^  y^  satisfied  that  the  testator  knew  the  contents  of 

the  will ;  but  it  will  not  be  the  doty  of  the  Judge  to 

state  to  the  jury  that  they  must  oome  to  Aat  condasimi 

upon  direct  evidence  only,  and  that  they  most  exdode 

from  their  consideration  all  circumstantial   evidence. 

Upon  examination  of  the  case  of  PoAe  v.  OUaif  it  does 

not  appear  to  me  that  the  learned  Judge  who  decided 

that  case  entertained  the  opinion  which  is  imputed  to 

him;  and,  having  had  an  opportuni^  of  seeing  that 

learned  Judge^  I  have  learned  from  him  that  it  was  not 

his  intention,  in  that  judgment,  to  express  such  an 

opinion. 

Upon  the  whole^  it  appears  to  me  that  the  learned 
Judge  before  whom  this  issue  was  tried  fully  discharged 
his  duty  in  his  summing  up  to  the  jury»  It  was  for 
them  to  determine  whether,  under  the  special  circum* 
stances  of  this  case,  it  was  to  be  considered  that  the 
testator  well  knew  the  contents  of  the  will.  They  have 
come  to  the  conclusion  that  the  testator  did  know  sudi 
contents ;  and  the  learned  Judge  has  expressed  himself 
in  his  report  to  be  fully  satisfied  with  that  condusion. 
I  am  equally  satisfied  with  it;  and  I  must,  therefore, 
refuse  this  application  for  a  new  trial:  and,  as  it  is 
grounded  upon  a  view  of  the  case  which  was  not 
brought  forward  in  the  pleadings,  I  refuse  it  with  costs. 


CASES  IN  CHANCERY.  6*7) 

IftSS. 


PARR  V,  PARR.  Roi^M- 

TV'tLLIAM  ELLIOT^  by  his  will  dated  ita  JIfiirri  A  testator 

1808,  directed  that  his  wife  should  feeeiVe  the  pro^y  t?be 
interest  of  whatever  money  he- might  die  possess^  of  ?^^"P^" 
during  her  life;  and,  after  her  decease,  he  directed  the  Harriet  in 
capital  to  be  sfettled  on  his  daughter  iir<tmV#  iti  iuch  «uch  manner 

^  °  that  m  case  of 

manner  that,  in  case  of  her  death,  it  should  devolve  utkMi  her  death  it 
her  children  if  she  should  have  any,  and  if  she  should  JjonliS'^'^ 
not  have  any,  then  that  she  should  bequeath  it  to  any  children,  if 
person  she  might  think  fit.     The  testatbi*  died  in  1817«  \^^  if  she  ^' 
His  daughter  Harriet  married  the  Plaintiff  Parr  in  jhouldnot 
1811,  and  had  a  child,  Mary  Antij  who  died  in  1821 ;  thatshesbould 

and  in  1819  she  had  a  second  child,  Charlotte:  Harriet  bequeath  it  to 

'  any  person  she 

Parr  died  in  1827-     The  question  was,  whether  the  might  think 
Plaintiff,  as  representative  of  the  deceased  child,  took  J^^^j^Jj. 

any  interest  under  the  will.  poru  trans- 

mission to 
children  living 

Mr.  BeameSj  for  the  Plaintiff,  contended,  that  the  ge-  «'  ^^  ^^^ 
neral  rule  of  law  was  that,  where  there  was  a  gift  of  the  and  upon  the' 
interest  of  personal  property  to  a  person  for  life,  with  ^^^  of  the 
a  direction,  after  the  decease  of  such  person,  to  pay  the  husband,  as 
principal  to  his  children,  all  the  children  took  an  imme-  oFa^ecwised 
diate  vested  interest  as  tenants  in  common.     The  cases  child»took  no 
in  which  it  had  been  held  that  the  gift  of  the  principal  ^^e  ^iil. 
did  not  vest  until  the  death  of  the  tenant  for  life  turned 
upon  circumstances  not  applicable  to  the  present  case. 
With  respect  to  the  word  "  devolve,"  it  meant  no  more 
than  that  the  property  should  go,  upon  the  death  of  the 
mother,  to  all  the  children  equally. 

Mr.  Stinton^  cantrd. 

The 
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188S.  T%e  Master  qfthi  Rolls. 

The  intention  of  the  testator  is  perfecdy  dear;  and 
there  is  no  rule  of  law  which  prevents  the  wiH  from 
reodving  that  construction  which  the  language  of  the 
testator  naturally  imports.  He  directs  the  property  to 
be  so  settled. upon  hb  daughter,  that,  in  case  of  her 
death,  her  fortune  should  deTolve  upon  her  children, 
if  she  should  have  any.  Any  at  "what  time?  At  her 
death.  To  devolve  means  to  pass  from  a  person  dying 
to  a  person  living;  the  etymology  of  the  word  shews  its 
meaning.  It  was  to  devolve  upon  her  children  if  she 
should  have  any  at  her  death ;  and  if  she  should  not 
have  any,  it  was  to  go  to  any  person  to  whom  she 
might  think  proper  to  bequeath  it. 
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Rolls. 

PHILLIPS  r.  PHILLIPS.  /««*«»• 

Jvly  S.  S5. 

nPHE  testator  John  PhiUipsy  by  his  will  dated  in  Y^^"^^^ 

Februaty  1823,  devised  all  his  freehold  and  copy-  to  be  paid  out 
hold  estates  to  his  executors  for  sale ;  and,  after  such  fund^Sn^l 
devise,  xhe  will  proceeded  in  the  following  words:—*  and  personal 
^  And  my  will  further  is,  that  the  monies  which  shall  ^^^of  kin 
arise  by  and  from  the  sale  or  sales  of  my  freehold  and  will  take  the 
copyhold  estates  shall  be  deemed  to  be  part  of  my  ^f  ^be  lapse, 

personal  estate;  and  that  the  clear  yearly  rents  and  if  itappean 
/•         ^1  .j/«iii         1  1111        1.        upon  the  will 

profits  of  the  said   freehold   and   copyhold   heredita-  to  have  been 

ments,  in  the  mean  time  until  the  same  shall  be  sold,  or  ?*f  ^^^^^^^ 

^  ^   ^  '        intention  that 

of  so  much  thereof  as  shall  be  remaining  unsold,  shall,  the  produce 

from  and  immediately  after  mydecease,  be  deemed  part  ^S^S 

of  the  annual  income  of  my  personal  estate ;  and  that  the  rected  to  be 

same  monies,  rents,  and  profits,  shall  be  subject  to  the  death  should, 

dispositions  hereinafter  made  concerning  my  personal  for  all  pur- 
11  1.  1  *..i.,  poses,  have 

estate  and  the  annual  mcome  thereof  respectively;    And  the  same 

as  touching  the  produce  of  my  said  freehold  and  copy-  ^^^^^  '^ 

hold  estates,  and  also  all  my  goods,  chattels,  stock  in  part  of  bis  per- 

trade,  debts  due  to  me,  leasehold  messuages,  lands,  and  ^^^  death. 
hereditaments,  and  all   other  my  personal  estate  and      Real  estate 

effects   whatsoever,   I  give  and    bequeath    the    same  ^^p^ner- 

respecdvely  unto  my  executors  hereinafter  named,  and  ^hip  capital 

to  their  executors  and  administrators,  upon  trust,  that  poses  oFtbe 

they  my  said  executors  or  the  survivor  of  them,  or  the  4^'"^  ^'^^^ 

,  .  IS  personal 

executors  or  administrators  of  such  survivor,  do  and  estate,  and, 

a  deceased 
partner,  retains  that  character  as  between  his  real  and  personal  representatives. 

When  a  testator  at  the  making  of  his  will  has  the  Iqgal  seisin  of  a  copyhold,  and 
devises  it,  and  the  devisee  is  not  admitted,  nothing  passes  by  the  will  of  the  devisee; 
and  an  admittance  of  the  devisee  subsequent  to  nis  will  will  not  alter  the  case. 
But  where  a  testator  has  only  an  equitable  interest  in  a  copyhold  and  devises  it,  the 
equitable  interest  will  pass  to  the  devisee;  and  the  devisee,  though  never  admitted, 
may  devise  such  equitable  interest. 

Vol.  I.  U  u 
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shall  convert  such  part  thereof  as  shall  not  con^st  of 
money  into  money,  and  pay  thereout  all  my  mortgage 
debts,  and  all  my  just  debts  of  every  description,  and  all 
my  funeral  and  testamentary  expenses;  and  from  and 
after  full  payment  thereof  do  and  shall  pay  unto  my 
brother  Robert  Phillips  the  sum  of  nineteen  guineas  for 
his  own  use;  and  from  and  after  payment  thereof  do  and 
shall  divide  the  rest,  residue,  and  remainder  of  my  said 
personal  estate  and  effects,  and  also  the  rest,  residue^  and 
remainder  of  the  produce  of  my  said  freehold  and 
copyhold  estates,  when  and  as  soon  as  the  same  estates 
shall  be  sold  and  converted  into  money,  into  five  equal 
parts  or  shares ;  and  do  and  shall  pay  and  apply  one  fifth 
part  or  share  thereof  unto  my  brother  Joseph  Phillips  «< 
one  other  fifth  part  thereof  unto  my  brother  George 
Phillips  i  one  other  fifth  part  thereof  unto  my  brother 
Thomas  Phillips*^  And  as  to  one  other  fifth  part  of  the 
residue  of  the  produce  of  his  personal  and  real  estates, 
the  testator  gave  the  same,  upon  the  trusts  mentioned 
in  the  will,  for  the  benefit  of  his  sister  Ann  Phillips  and 
her  issue;  and  he  gave  the  remaining  fifth  part  upon 
similar  trusts  for  the  benefit  of  his  sister  Mary  Richard^ 
son  and  her  issue.  And  the  testator  appointed  his 
mother  Jnna  Maria  Phillips^  and  his  brother  George 
Phillips^  executors  of  his  will. 


George  Phillips  died  in  the  lifetime  of  the  testator 
without  issue.  The  testator  died  in  Jime  1896,  leaving 
the  Plaintifis  Maty  Phillips  and  Elizabeth  Phillips,  the 
daughters  of  his  eldest  brother  Robert  Phillips,  who 
also  died  in  the  testator's  lifetime,  his  co>heiresses  at 
law.  Anna  Maria  Phillips,  the  testator's  mother,  proved 
the  will. 


The  bill  was  filed  by  the  co-heiresses,   who  were 
also  two  of  the  next  of  kin  of  tiie  testator,  against  the 

executrix 
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execatrix  and  surviving  residuary  legatees,  who  were 
also  next  of  kin  of  the  testator;  and  one  question  in 
>  the  cause  was,  whether  the  lapsed  share  of  the  residue, 
so  far  as  it  was  constituted  of  the  produce  of  real  estate, 
belonged  to  the  co-heiresses  or  to  the  next  of  kin. 

The  testator  carried  on  the  business  of  a  brewer,  in 
partnership  with  a  relation,  also  named  John  Phillips^ 
no  articles  of  partnership  having  been  entered  into  or 
drawn  up  between  them;  and  in  the  course  of  their 
business,  after  the  date  of  the  will,  they  purchased  with 
partnership  monies  certain  freehold  and  copyhold  public 
houses  for  the  purposes  of  their  trade,  which  were  con- 
veyed and  surrendered  to  the  two  partners  and  their 
heirs :  and  another  question  in  the  cause  was,  whether 
the  interest  of  the  testator  in  these  public  houses  was 
to  be  considered  as  a  part  of  his  general  personal  estate^ 
or  only  personal  estate  so  far  as  it  was  required  for  the 
discharge  of  the  debts  and  engagements  of  the  trade. 

The  testator  was,  under  the  will  of  his  uncle,  a  devisee 
of  certain  copyhold  tenements.  To  some  of  these  tene- 
ments, in  which  the  uncle  had  a  legal  seisin,  the  testator 
was  never  admitted,  and  to  others,  in  which  the  uncle 
had  the  like  seisin,  the  testator  was  admitted  after 
making  his  will.  In  other  copyhold  tenements  the  tes- 
tator had  an  equitable  interest  only,  and  to  these  also 
he  was  never  admitted.  A  third  question  in  the  cause 
was,  whether  any  and  which  of  these  copyhold  tene- 
ments passed  by  the  testator's  will. 

Upon  the  first  point,  Mr.  Bickersteth  and  Mr.  WiU 
liamson^  for  the  PlaintiiFs,  the  co-heiresses,  argued  that 
the  conversion  of  the  property  directed  by  the  testator 
was  a  conversion  for  the  purposes  of  his  will,  and  that 
to  the  extent  to  which  those  purposes  failed,  the  Plain- 


1882. 


Phillips 

V. 
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1832.        tiflb  were  entitled  to  such  portion  of  the  property  as  was 
p    "  constituted  of  the  produce  of  real  estate ;  and  they  dtcd 

V.  the  following  cases.   Cruse  v.  Barley  {a\   Adtrqt^  t 

^^""-      Smthsm{b\  WiUiams  ▼.  Coade{c\  Bi]^  v.    Water- 
worth  (d)^  Smith  r.  Claxton  {e). 

Mr.  Pemberton  and  Mr.  Metcalfe^  for  the  next  of  kin, 
relied  upon  the  language  of  the  will  as  indicating  a 
clear  intention,  on  the  part  of  the  testator,  that  his 
whole  property  should  be  absolutely  concerted  into 
money,  and  that  the  produce  of  the  real  estate  should, 
for  all  purposes,  possess  the  qualities  of  personal  estate. 
If  such  were  the  clear  intention  of  the  testator,  the 
principle  upon  which  the  heir  at  law  was  held  to  be 
entitled,  upon  the  lapse  or  failure  of  a  legacy,  to  a  pro- 
portional part  of  the  mixed  fiind  in  cases  of  cod- 
version  for  the  purposes  of  the  will  only,  as  in  those 
of  Cruse  v.  Barley  {a)  and  Ackroyd  v.  Smithson  ((), 
did  not  apply;  and  the  present  case  would  fall  within 
the  principle  established  by  the  cases  of  Mallabar  t. 
Mallabar{g\  Durour  ▼•  Motteux{h)f  and  Amphlett  ▼. 
Parke,  (f )  In  Amphlett  v.  Parke  the  testatrix  directed 
the  monies  to  be  produced  by  the  sale  of  her  real 
estate  to  be  considered  as  part  of  her  personal  estate^ 
and  that  out  of  the  monies  to  arise  by  such  sale,  and 
all  other  her  personal  estate^  several  legacies  should 
be  paid.  That  cose  had  been  determined,  after  much 
consideration,  in  the  first  instance  by  Sir  JoAn  I^eachj 
as  Vice-Chancellor,  and  afterwards  by  the  same  Judge 
as  Master  of  the  Rolls,  his  Honor  having,  upon 
both  occasions,  come  to  the  conclusion  that  the  lapsed 
legacies  belonged  to  the  residuary  legatee,  and  not  to 

the 

(a)  3  P.  W,  SO.  (g)  Co.  temp.  TaB.  78. 

ib)  I  Bro.  C.  C,  503.  (A)  1  Fef .  sen.  5S0.  and  1  8m. 

(c)  10  Vei,  500.  4*  SttL  992.  P. 

(iQ  7  Vei,  425.  (t)  1  iSSm.  275.  and  4  Ruts.  75. 

(0  4  Mad.  484. 


CASES  IN  CHANCERY. 

the  heir  at  law.  It  was  true  that  the  Lord  Chancellor, 
when  that  case  came  before  him  upon  appeal,  had  de* 
cided  in  &vour  of  the  heir ;  but  his  Lordship  had,  at 
the  same  time,  expressed  a  desire  that  the  case  might 
be  carried  to  the  House  of  Lords,  (a) 

The  language  of  the  wiU,  in  the  present  case,  was  as 
strong  as  that  in  AmpAlett  ▼.  Parke  in  support  of  an 
intention  to  convert  the  real  estate  into  personalty  for 
all  purposes:  the  difference  between  the  two  cases 
being,  that  in  Amphlett  v.  Parke  there  were  lapsed  le- 
gacies which  fell  into  a  residue  effectually  given,  and, 
in  the  present  case,  there  was  a  lapse  of  a  share  of  the 
residue,  in  respect  of  which  share  there  was  no  declared 
intention  on  the  part  of  the  testator :  such  share,  there- 
fore, being  undisposed  of,  and  being  expressly  invested 
by  the  testator  with  all  the  qualities  of  personal  estate, 
belonged  to  the  next  of  kin. 
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On  the  second  point,  Mr.  Bickerstetk  and  Mr.  WiU 
liamson^  for  the  co-heiresses,  contended  that  although  the 
real  estate  purchased  with  the  partnership  property  was 
converted  into  personalty  for  the  purposes  of  the  part- 
nership, yet,  when  those  purposes  were  served,  the  pro- 
perty resulted  in  its  original  character  of  real  estate  to  the 
heir.  In  Thornton  v.  Dixon  (i).  Lord  ThtirUm  decided 
that  the  user  and  enjoyment  of  freehold  property  for 
partnership  purposes,  and  an  agreement  between  the  co- 
partners to  hold  the  property  in  trust  for  the  co-part- 
nership, ^ot  amounting,  however,  to  an  express  agree- 
ment to  convert  the  property  into  personalty,  did  not 

alter 

(a)  An  appeal  was  brought  to     compromised  the  matter  by  di^ 
the  House  of  Lords,  but  before     viding  the  fund  in  question  be* 
the  cause  came  on  for  hearing,     tween  them, 
the  heir  and  residuary  legatee         {h)  3  Bro.  C,  C  198. 

Uu  S 
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18S£.        alter  the  descendible  character  of  the  real  estate;  and 
that  authority  had  been  followed  by  Sir  William  Grant 
in  Bell  v.  Phyn.  {a)  In  that  case,  as  in  the  present,  estates 
in  fee  were  purchased  with  partnership  funds,  and  ooo- 
yeyed  to  the  partners,  one  of  whom  died,  having  made 
a  will,  in  which  he  took  no  notice  of  any  real  estate^  but 
bequeathed  the  residue  of  his  personal  estate  among 
his  three  children ;  and  Sir  WiUiam  Grant  decided  that 
the  produce  of  the  real  estate,  which  was  sold  after  the 
decease  of  the  testator,  belonged  to  the  heir  and  not  to 
the  residuary  legatees.    In  Smith  v.  Smith  {b)  and  in 
Balmain  v.  Shore  (c),  real  estate  purchased  with  partner- 
ship funds  was  held  to  be  subject,  when  the  purposes  of 
the  co-partnership  trade  were  satisfied,  to  all  the  inci- 
dents of  real  property.    In  Stuart  ▼.  The  Marquis  of 
Bute  (ef),  Lord  Eldon  observed,  ^*  in  cases  where  persons 
engaged  in  partnership  have  bought  freehold  houses, 
the  difficulty  of  distinguishing  and  arranging  property 
of  different  natures  has  never,  except  by  the  effect  of  the 
contract  or  the  will,   been  held  sufficient  against  the 
heir."     Now  contract  was  out  of  the  question  in  the 
present  case,  for  there  were  no  articles  of  partnership; 
nor  was  it  pretended  that  the  heir  was  expressly  ex- 
cluded by  the  will,  and  he  could  not  be  disinherited  by 
implication.  It  must  be  admitted,  however,  that  in  Selkrig 
v.  Davies  {e)  the  same  learned  Judge  had  expressed  an 
opinion  that  all  property  involved   in  a  partnership 
concern  ought  to  be  considered  as  personal;  and  Tbnn- 
send  V.  Devaynes{g)  would  probably  be  cited  as  an 
authority  confirming  that  opinion;   but  there  was  no 
accurate  report  of  that  case,  and  no  note  Mi^tever  of 
the  judgment,  so  that  the  point  supposed  to  be  deter- 
mined 

(a)  7  Ves.  45J.  (e)  S  JDow.  S4S. 

(b)  5  Ves.  189.  (g)  1  Moniag,  Law  of  Partn, 

(c)  9  Vei,  500.  Append,  97. 
{d)  1 1  Vet.  665. 
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mined  by  it  was  still  open  to  argument.    In  Fereday  v.       18S2. 
Wightmck  (a)  the  present  Master  of  the  Rolls  stated  the     ^      '      ' 
general  principle  to  be^  ^^  that  all  property,  acquired  for  v. 

the  purpose  of  a  trading  concern,  whether  it  were  of  a  Philupi. 
personal  or  real  nature,  was  to  be  considered  as  part* 
nership  property,  and  was  to  be  first  applied  accordingly 
in  satisfaction  of  the  demands  of  the  partnership/' 
When  the  demands  of  the  partnership,  therefore,  were 
satisfied,  it  followed  that  such  property  would  be  sub- 
ject, according  to  its  nature,  to  all  the  incidents  which 
belong  respectively  to  personal  or  real  estate. 

Mr.  PemberUmi  Mr.  Tirmey^  Mr.  Rolfey  and  Mr. 
Metcalfei  on  the  other  side,  argued  that  since  the  cases 
of  TfiortUon  v.  Dixon  and  Bell  v.  Phj/n^  the  law,  as  to 
the  effect  of  purchases  of  real  estate  made  with  partner- 
ship property,  bad  been  entirely  altered.  Ripley  v. 
Waterworth  (6),  in  which  judgment  was  given  by  Lord 
Eldon  on  the  same  day  on  which  Bell  v.  Pkyn  was  de- 
cided^by  Sir  William  Grants  laid  the  foundation  for  this 
change.  One  of  the  points  decided  in  that  case  was, 
that  freehold  estate  held  for  partnership  purposes  would 
pass  in  equity  as  personal  estate  to  the  personal  repre* 
sentatives  of  a  deceased  partner,  if  it  appeared  by 
express  agreement  to  have  been  the  intention  of  the 
partners  that  the  freehold  should  be  converted  into  per- 
sonalty. Tawnsend  v.  Devayties  {c)  carried  the  doctrine 
still  further.  In  that  case  freehold  and  copyhold  pre- 
mises, consisting  in  part  of  paper-mills,  were  purchased 
with  part  of  the  partnership  capital,  and  held  for  the 
use  of  the  partnership,  and,  upon  the  death  of  one  of 
the  partners,  his  executors  agreed  to  sell  his  share  to 

Decaynes^ 

{a)  1  Rut$,  4*  Mylne,  45.  Append,  97.,  and  1  Roper^s  H,  4* 

{b)  7  Vet.  425.  FT.,  Jaco6*A  edit.  p.  346.  n. 

(c)  1  Montag,  Law  of  Patin. 

Uu  4 
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Phillips 

V. 

Phillips. 


Devaynesj  a  surviving  partner,  for  4700L  A  suit 
instituted  6y  the  executors  against  Devtiynes  and  the 
heir  at  law,  for  a  specific  performance  of  that  agrefr- 
menty  and  upon  a  reference  to  the  Master  to  inquire 
how  much,  if  any,  of  the  4700A  arose  from  soch  part 
of  the  premises  as  was  personal  estate,  the  Master  re- 
ported that  1300/.,  part  of  the  4700/.,  arose  oat  of 
personal  estate.  An  exception  was  taken  to  that  re- 
port, on  the  ground  that  the  Master  ought  to  have 
certified  that  the  whole  of  the  4700A  arose  from  per- 
sonal estate;  and  Lord  Eldon  allowed  the  exception. 
That  decision  settled  the  general  question  as  to  the 
absolute  conversion  into  personalty  of  real  estate  pur- 
chased for  partnership  purposes,  without  reference  to 
contract  between  the  partners;  for,  although  it  was 
alleged  that  there  had  been  an  agreement  between  the 
partners  that  the  surviving  partners  should  have  the 
option  of  purchasing  the  shares  of  deceased  partners, 
the  Master  expressly  found  that  no  agreement  for  a 
sale,  which  was  binding  upon  the  heir  at  law,  had  been 
entered  into  by  the  testator.  It  might  now  be  con- 
sidered as  settled,  therefore^  that  the  equitable  interest 
in  real  property,  purchased  with  partnership  capital  for 
partnership  purposes,  was,  upon  the  decease  of  a  part- 
ner, distributable  as  such  partner's  personal  estate. 


Mr.  Bickerstethj  in  reply,  observed  that  Ripley  v. 
Waterworth  had  no  application,  for,  in  that  case,  there 
was  an  express  contract  between  the  partners.  It  was 
doubtful,  upon  the  statement  of  Taamsend  v.  Devaynes — 
and  there  existed  nothing  but  a  brief  statement  of  that 
case  extracted  from  the  pleadings  —  whether  there  was 
or  was  not  an  agreement  in  that  case.  It  was  a  mis- 
take, therefore,  to  suppose  that  Lord  JEMon*%  decision 
in  Tawnsend  v.  Devaynes  settled  the  question  as  to  the 
conversion  of  such  property,  independently  of  contract 

between 
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between  the  partners.  Mr.  Manlagu,  who  had  pub-  1882. 
lished  the  statement  of  the  cose,  menUoned  that  he  was 
unable  to  decypher  the  notes  of  the  argument  upon  the 
brief  from  which  he  had  extracted  the  statement,  and 
there  was  no  judgment,  so  that  it  was  impossible  to 
know  upon  what  ground  the  decision  went  So  un- 
certab,  indeed,  was  the  ground  of  the  decision,  that 
another  gentleman  (a),  who  had  likewise  given  a  note 
of  the  case,  inferred  the  subsequent  discovery  of  an 
agreement  from  the  decision  of  Lord  EUton^  that  the 
whole  sum  of  4700/.  was  part  of  the  personal  estate  of 
the  testator.  It  was  clear,  at  any  rate,  that  Lord  Eldon 
did  not  consider  that  the  general  question  was  dis- 
posed of  by  Tawnsend  v.  Deoaynesi  for,  in  Crawshmf  ▼• 
Maule{p\  which  occurred  six  years  afterwards,  that 
learned  Judge  treated  the  point  as  still  unsettled.  In 
speaking  of  freehold  estate  purchased  by  a  partnership 
for  partnership  purposes,  his  Lordship  there  sud  that 
^  a  question  might  in  that  case  arise  on  the  death  of 
a  partner,  whether  it  would  pass  as  real  estate,  or  as 
stock  — personal  estate  in  enjoyment,  though  freehold  t 
in  nature  and  quality.'' 


Upon  the  third  point. 

It  was  argued,  for  the  co-heiresses,  that  those  copy- 
holds of  which  the  uncle  had  the  legal  seisin,  and  to 
which  the  testator  had  never  been  admitted,  or  had  been 
admitted  only  after  the  date  of  his  will,  did  not  pass  by 
the  will,  inasmuch  as  the  testator  had  only  an  inchoate 
legal  title,  which  had  either  not  been  perfected  at  all 
by  admission,  or  not  perfected  by  such  admission  as 
could  operate  on  the  previous  devise.     With  respect  to 

those 

(a)  Mr.  Jacdf^  in  a  note  to         (6)  1  SunnuU  5S1. 
hu  edition  of  Ropet^i  Ht  4*  W, 
vol.  \k  p.  946. 
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those  copyholds  of  which  the  uucle  bad  not  the  legal 
seisin,  and  the  devise  of  which,  therefore,  passed  onlj 
an  equitable  interest  to  the  testator,  it  was  conceded, 
on  the  part  of  the  co-heiresses,  that  no  admission  was 
necessary  to  pass  such  equitable  interest  to  the  devisees 
of  the  testator.  The  following  cases  were  cited: — 
Smith  V.  Trigg {a)^  Doe  v.  Vemon{b\  Doe  ▼.  Tqfield{c\ 
Waineaoright  v.  EiweU  (d),  Kit^  v.  Turner  (e),  JUomejf' 
General  v.  Vigor,  {g) 


On  the  other  side,  a  distinction  was  taken  between 
the  copyholds  to  which  the  testator,  who  had  an  in- 
choate legal  title,  had  never  been  admitted,  and  those 
to  which  he  had  been  admitted  after  the  date  of  bis  will ; 
and  it  was  contended,  with  respect  to  the  latter,  that, 
since  the  statute  66  6.  3.  c.  192.,  which  rendered  a  sur- 
render unnecessary,  the  admission  set  up  the  previous 
devise  in  the  same  manner  as  if  the  testator  had, 
previously  to  the  statute,  surrendered,  after  admission, 
to  the  use  of  a  former  will.  The  admission  since  the 
t  statute  was  equivalent  to  admission  and  surrender  before 
the  statute,  in  respect  of  its  operation  upon  a  previous 
devise.  The  following  authorities  were  cited :  —  Warde 
V.  Warde  {h)^  Heylin  v.  Heylin  (t).  Doe  dem.  Bennington 
V*  Hall  (^),  Holdfast  dem.  Woolams  v.  Clapham  (/),  Dame 
y*  Beardsham  {m\  Boe  v.  Griffits{n\  Church  v.  Jlftm- 
dy  (o),  Kensington  v.  Mansel  (jp),  Watkins  on  Descents,  [q) 


(a)  1  Str.4S7. 

(b)  7  Eatt,  8. 

(c)  II  East,  S46. 

(d)  1  Mad.  637. 

(e)  S  Sim.  545. ;    reversed  on 
appeal^p.  456.  tupr^. 

Ig)  8  Ves.  256. 
(A)  AmbL  999. 


(t)  Cowp.  130. 
{k)  16  Etut^  SOS. 
(I)  1  T.  n.  600. 
(m)  1  Cha.  Ca,  59. 
(m)  4  Burr.  1952. 
(o)  IS  Ves.  486. 
(p)  1 J  Vet.  136. 
(q)  p.  357. 
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The  Master  of  the  Rolls. 

The  first  question  is  whether,  by  this  will,  the  testator 
intended  that  the  produce  of  his  real  estates,  which  he 
directs  to  be  sold  after  his  death,  should,  for  all 
purposes,  have  the  same  quality  as  if  it  had  been 
personal  estate  at  the  time  of  his  death,  so  that  the 
lapsed  share  of  the  residue  belongs  to  the  next  of  kin, 
or  whether  such  proportion  of  the  lapsed  residuary 
estate  as  would  have  been  payable  out  of  the  produce  of 
the  real  estate  belongs  to  the  heir.  The  general  law,  as 
settled  Ijy  the  cases  of  Cruse  v.  Barley  (a)  and  Ackroyd  v. 
Smtthsan  (d),  is,  that  where  a  testator  mixes  the  produce 
of  real  estate  to  arise  from  a  sale  after  his  death  with  his 
personal  estate  as  a  common  fund,  and  gives  pecuniary 
or  residuary  legacies  out  of  the  common  fund,  there,  if 
any  legacy  lapses  or  fails,  the  heir  shall  have  the  benefit 
of  such  lapse  or  failure,  so  far  as  the  legacy  would  have 
been  payable  out  of  the  real  estate. 


Jidy  25. 


The  cases  of  MaUabar  v.  Mallabar  (c),  and  Durour 
V.  Motteux  (ef),  have  always  been  referred  to  as  establish- 
ing this  exception  to  the  general  rule ;  that,  although 
the  testator  does  not  in  express  terms  state  tliat  the 
produce  of  his  real  estate  shall  for  all  purposes  have 
the  same  quality  as  if  it  had  been  part  of  his  personal 
estate  at  his  death,  yet  such  intention  may  be  collected 
from  the  general  tenor  of  the  will ;  and  in  such  case 
the  heir  will  not  be  entitled  to  any  proportion  of  a 
lapsed  or  failing  legacy.  It  may  be  questionable  whether 
it  would  not  have  been  better  to  allow  of  no  exception 
to  the  general  rule ;  so  that  in  all  cases  of  this  nature  the 
heir  should  be  held  entitled  to  the  benefit  of  a  lapse  or 

failure. 


(a)  3  P.  W.  20. 

\h)  1  Bro.  C.  C.  SOS. 

(c)  Ca.  temp.  TaUf,  78. 


{d)  1  Vet,  sen.520.yand  1  Sim. 
4r  Stu.  292.  n. 
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&ilure^  unless  the  testator  had  directly  and  distinGtIy 
expressed  his  purpose  that  the  produce  of  his  real  estate 
should  have  the  same  quality  as  if  it  had  been  personal 
estate  at  his  death.  But  in  all  cases,  except  in  a  late 
case  (a),  the  principle  supposed  to  be  established  as  well 
in  MaUabar  v.  Mallabar  as  in  Duroitr  ▼•  Motteux^  has 
been  recognised  by  courts  of  equity ;  and  it  was  upon  this 
principle  that  I  felt  myself  bound  to  act  in  AmpUM  ▼• 
Parke,  (i)  I  use  the  expression,  '^  the  principle  sup- 
posed to  be  established  in  MaUabar  v.  MaUabar^*'  be- 
cause having  upon  the  present  occasion,  most  carefully 
examined  that  case,  I  come  to  the  conclusion  that  JUa^ 
lobar  V.  Mallabar  does  not  involve  this  point  In  that 
case  there  was  no  lapsed  or  fisdling  l^acy;  and  the 
single  question  was,  whetlier  the  testator  intended^  by 
his  residuary  gift,  to  pass  the  produce  of  his  real  estate. 
The  testator  had  devised  his  real  estates  to  be  sold,  and 
out  of  the  monies  to  arise  from  the  sale  directed  his 
debts  and  certain  legacies  to  be  paid;  and,  amongst 
others,  a  legacy  of  500^.  to  his  heir ;  and,  subject  to 
the  same,  the  testator  gave  and  bequeathed  all  the  rest 
and  residue  of  his  personal  estate  to  his  executrix.  The 
testator  had  not  before  mentioned  personal  estate;  and 
the  question  was,  whether  in  the  rest  and  residue  of  hk 
personal  estate  the  testator  meant  to  include  the  pro- 
duce  of  the  real  estate  not  applied  in  payment  of  debts 
and  legacies.  From  the  force  of  the  exftt^sion  used  in 
the  residuary  gift,  the  Court  was  of  opinion  that  the 
testator  meant  to  comprise  in  it  the  residue  of  the  pro- 
duce of  his  real  estate ;  and  the  inference  as  to  this 
intention  was  fortified  by  the  gift  of  500/.  to  the  heir 

out 


(a)  Amphlett  v.  Parke^  decided 
by  Ix)rd  Chancellor  Brottgham, 
upon  appeal,  in  favour  of  the 
heir,  on  the  12th  of  February 


18S1.    The  compromise  men- 
tioned in  p.  653.  tuprhf  took  place 
on  the  i9th  oiJul^  Isdi. 
ifi)  1  Sim.  27 S.  and  4  Ruu.  75. 
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out  of  the  produce  of  the  real  estate.  It  has  been  ob-  183^« 
jected  to  this  decision,  that  an  heir  is  to  be  excluded 
only  by  clear  intention;  and  that  the  residuary  gift, 
being  of  the  rest  and  residue  of  personal  estate,  ought 
not  to  have  excluded  him.  It  is  true  that  an  heir  can 
only  be  disinherited  by  clear  intention ;  but  the  inten- 
tion of  the  testator  is  not  to  be  inferred  from  a  particular 
expression,  which,  taken  alone,  would  not  furnish  a 
^ound  for  excluding  the  heir;  but  it  is  to  be  collected 
from  the  force  and  meaning  of  the  expressions  used  by 
the  testator  through  the  whole  will. 

In  Durour  v.  Motieuxy  it  appears  by  the  wiU,  as  cor- 
rected from  the  Registrar's  book  {a\  that  the  testator  gave 
all  his  freehold  and  leasehold  estate,  monies,  securities, 
&C.  -*  enumerating  every  species  of  property  which  he 
possessed  — upon  trust  to  be  sold,  and  after  payment  of 
all  his  debts,  funeral  expenses,  and  legacies,  to  place  out 
the  residue  of  his  personal  estate  at  interest ;  and  he 
then  devises  this  residue  between  certain  persons  for  life, 
with  remainder  to  their  children.  He  then  enumerates 
his  legacies,  and,  amongst  others,  a  legacy  of  1200/.  to 
a  charity,  which  he  directs  to  be  laid  out  in  land) 
and  proceeding  in  two  subsequent  parts  of  his  will  to 
speak  of  what  he  had  first  called  the  residue  of  his  per- 
sonal estate,  he  calls  it  in  both  places  the  residue  of  his 
estatey  and  not  the  residue  of  his  personal  estate.  The 
legacy  of  1200/.  &iled  as  void;  and  Lord  Hardmcke^ 
after  observing  that  it  appeared  plainly  that,  in  the  gift 
of  all  the  rest  and  residue  of  his  personal  estate,  the 
testator  meant  to  include  the  residue  of  the  produce  of 
his  real  estate,  and  considered  such  produce  as  personal 
estate,  gave  his  opinion  that  the  heir  was  not  entitled  to 
that  proportionable  share  of  the  1200/.  which  was  pro- 
duced 

{a)  1  Sim.  ^  SUu  893.  n. 
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1 852.  duced  by  the  sale  of  the  real  estate ;  thus  foonding  the 
principle  which  has  been  considered  as  an  exception  to 
the  rule  in  Cruse  v.  Barley^  and  Aekrpyd  ▼.  SmUkstm. 
Not  being  aware  that  this  principle  has  ever  been  owtT- 
ruled,  I  thought  myself  bound  to  apply  it  in  JmpkUU 
Y.  Parke,'  where,  if  any  thing  short  of  disunct  and 
direct  expression  to  that  effect  can  be  considered  as 
affording  the  inference  that  it  was  the  testator's  intention 
that  the  produce  of  his  real  estate  should  have  all  the 
qualities  of  his  personal  estate,  the  particular  language 
of  that  will  must  be  admitted  to  afford  the  inferause. 
In  Ampklett  v.  Parke  the  testatrix  directed  the  monies  to 
be  produced  by  the  sale  of  her  real  estate  to  be  con- 
sidered and  taken  to  be  part  of  her  personal  estate;  she 
proceeded  to  direct  that,  out  of  the  monies  to  arise  from 
such  sale,  and  all  other  her  personal  estate,  certain 
legacies  should  be  paid ;  and  she  then  gave  to  persons 
named  all  the  residue  of  her  personal  estate,  and  the 
monies  arising  from  her  real  estate. 

In  the  present  case  the  testator  devises  his  freehold 
and  copyhold  estates  to  his  executors  upon  trust  for 
sale^  and  then  declares  his  will  to  be,  that  the  monies 
which  shall  arise  from  the  sale  of  bis  fiieehold  and 
copyhold  estates  shall  be  deemed  to  be  part  of  his  per- 
sonal estate,  and  that  the  rents  and  profits  of  his  free- 
hold and  copyhold  estates,  until  sale,  shall,  from  and 
immediately  after  his  decease,  be  deemed  part  of  the 
annual  income  of  his  personal  estate^  and  shall  be  sub- 
ject to  the  dispositions  thereinafter  to  be  made  concern- 
ing his  personal  estate,  and  the  income  thereof.  And 
touching  the  produce  of  his  freehold  and  copyhold 
estates,  and  his  goods,  chattels,  stock  in  trade,  debts, 
and  all  other  his  personal  estate  whatsoever,  he  directs 
that  his  executors  shall  convert  the  whole  into  money, 
and  pay  thereout  all  his  debts,  funeral  expenses,  and 

legacies; 
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legacies ;  and  the  rest^  residue,  and  remainder  of  the  1832. 
produce  of  his  freehold  and  copyhold  estates,  when 
converted  into  money,  he  gives  in  equal  shares  to  five 
persons  named.  One  of  these  residuary  legatees  died  in 
the  lifetime  of  the  testator,  and  his  fifth  share  conse- 
quently lapsed.  Unless  it  is  to  be  held  that  the  testator's 
intention  to  give  to  the  produce  of  the  real  estate  the 
same  quality  as  if  it  were  personal  estate  at  his  death 
can  never  be  inferred,  if  it  be  not  directly  and  dis- 
tinctly expressed,  then  it  must  be  admitted  that  the 
inference  will  arise  in  this  case,  and  the  next  <if  kin  will 
exclude  the  heir  from  any  share  of  the  residuary  estate. 

With  respect  to  the  second  question, — whether  the 
freehold  and  copyhold  property  purchased  with  the 
partnership  capital,  and  conveyed  to  the  two  partners 
and  their  heirs  for  the  purposes  of  the  partnership  trader 
is  to  be  considered  as  personal  estate  only  for  the  pay- 
ment of  the  partnership  debts,  or  is  generally  to  be  con- 
sidered, to  the  extent  of  a  moiety,  as  personal  estate  of 
a  deceased  partner,  — I  confess  I  have  for  some  years, 
notwithstanding  older  authorities,  considered  it  to  be 
settled  that  all  property,  whatever  might  be  its  nature, 
purchased  with  partnership  capital  for  the  purposes  of 
the  partnership  trade,  continued  to  be  partnership  capital, 
and  to  have,  to  every  intent,  the  quality  of  personal 
estate :  and  in  the  case  of  Tereday  v.  Wightmick  (a),  I 
had  no  intention  to  confine  the  principle  to  the  payment 
of  the  partnership  demands.  Lord  Eldon  has  certaiiriy, 
upon  several  occasions,  expressed  such  an  opinion :  the 
case  of  Taamsend  v.  Devaynes  (£)  is  a  clear  decision  to 
tliatefiect;  and  general  convenience  requires  that  this 
principle  should  be  adhered  to. 

With 

(a)  1  Ruts,  4*  Mfflne^  45.  Append,  97.,  and  1  Bopet^t  H,  ^ 

{h)  1  Maritag.  Law  of  Partn*      W.,  Jacob* t  edit.  p.S46.D. 
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With  respect  to  the  copyholds,  the  sorreiideTS  appear 
to  have  been  made  in  the  usual  fonn  to  the  und^  his 
heirs  and  assigns.  Where  the  unde,  having  been 
admitted,  had  legal  seisin  at  the  making  of  his  will, 
his  devisee  had,  not  an  equity,  but  an  inchoate  l^gal 
title  to  be  perfected  by  admittance;  and  the  devisee  not 
having  been  admitted  at  the  making  of  his  will,  his 
devise  fiuls,  although  there  was  an  admittance  sob- 
sequent  to  the  wilU  Where  the  unde  had  never  been 
admitted,  and  had  therefore  no  legal,  but  an  equitable 
titles  thit  equitable  title  vested  in  his  devise^  and 
passed  by  the  will  of  the  devisee^  although  he  was 
never  admitted. 
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JESSOPP  V.  WATSON.  ,  ?<>"'»• 

July  19.  SJ. 

pmCE  PUGHE,  by  bis  will,   dated  the  5tb   of  A  testator 
August  1815,  duly  executed  for  passing  real  estates,  mixed  fund 
gave  and  devised  to  William  Watson^   William  Pugke^  compoicdof 
and  Henry  Kemble,  tbeir  heirs,  executors,  and  adminis-  of  his  real 
trators,  all  bis  freehold  messuage  therein  described,  with  ^^^P^^ 
the  appurtenances,  and  all  other  bis  messuages,  lands,  applied  to 
tenements,  and  real  estate  whatsoever  and  wheresoever,  ^^^  p^^ 
except  his  leasehold  messuage,  with  the  appurtenances  poses,  and  the 
therein  mentioned,  in  trust  for  Elizabeth  Pughe  and  her  i,e  divided 
assigns  during  her  life,  if  she  should  so  long  continue  equally  among 
his  widow;  and  from  and  after  the  decease  or  second  child  at 
marriage  of  th^said  Elizabeth  Pughe^  in  trust  that  the  J^e^ty-on^ 
said  trustees,  or  the  survivors  or  survivor  of  them,  their  twenty-one 
or  his  heirs,  executors,  &c.  should,  with  all  convenient  dg,^hJ^^ 
speed,  absolutely  sell  and  dispose  of  the  same  messuages,  and  if  no 
lands,  tenements,  and  real  estates,  and  stand  and  be  pel^n  or" 
possessed  of  the  monies  to  arise  from  such  sale  or  sales  persons  as  he 
upon  the  trusts  thereinafter  declared.     And  after  giving  codicil  ap- 
divers  specific  bequests,  a  part  whereof  in  the  event  1^^^^    j^ 
therein  mentioned,  he  gave  to  his  said  trustees  or  trustee,  without 
their  executors,  &c.  to  be  considered  as  a  part  of  his  g^j^™]^*  . 
personal  estate;  and  after  givmg  divers  annuities,  and  inganonlv 
directing  that  the  same  should  be  paid  quarterly  out  of  hei?Jhodied 

the  stocks  or  funds  thereinafter  directed  to  be  appropri-  under  twenty- 

^  one,  intestate 
ated  and  un- 
married : 
Held,  that  so  much  of  the  residuary  fund  as  was  constituted  of  real  estate  descended 
to  the  heir,  but  in  the  character  of  personal  estate ;  and  that  such  personal  estate, 
together  with  the  residuary  personal  estate  of  the  testator,  was,  in  the  event  which 
hM  happened,  undisposed  of,  and  divisible  under  the  statute  oi  distributions. 

Under  the  statute  1  Ja.9,  c.  17.,  brothers  and  sisters  of  the  half  blood  of  an 
intestate  are  eoualiy  entitled  with  brothers  and  sisters  of  the  whole  blood,  to  share 
with  their  motner,  after  the  death  of  the  intestate's  &tlur,  in  the  personal  property 
of  the  intestate  dying  without  wife  or  children. 

Vol.  I.  X  X 
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18S8.  ^     ated  to  answer  the  same;  and  after  giving  divers  peca* 
niary  legacies,  the  testator  gave  and  bequeathed  to  the 
said  trustees,  their  executors,  &a  [all  that  his  leasehold 
estate  therein  described,  and  all  and  singular  his  faoose- 
hold  goods  and  furniture,  plate,  linen,  and  china,  and  all 
his  ready  money,  and  all  such  sums  as  should  be  due 
and  owing  to  him  at  the  time  of  his  decease,  upon  mort- 
gage or  by  specialty  or  simple  contract;  and  all  and 
singular  other  his  personal  estate  and  efiects  whatsoever 
and  wheresoever  not  thereinbefore  by  him  otherwise 
disposed   of,  upon  trustj  with  all  convenient    speed 
after  his  decease,  absolutely  to  sell  and  dispose  of  and 
convert  into  money  his  said  leasehold  messuage  and 
premises,  and  household  goods,  &c*,  and  all  such  part 
and  parts  of  his  said  other  personal  estate  as  should 
consist  of  monies  due  and  owing  by  simple  contract, 
and  also  all  such  part  or  parts  as  they  should  deem 
proper  and  necessary  of  his  persoHfd  estate,   which 
should  consist  of  monies  invested  in  any  of  the  public 
stocks  or  funds,  or  due  or  owing  upon  real  securities. 
And  he  thereby  declared  that  the  said  trustees,  their 
executors,  &c.  should  stand  and  be  possessed  of  and 
interested  in  all  and  singular  the  monies,   stocks,  funds, 
and  securities  which  should  arise  from  the  sale  and 
conversion  of  hb  said  personal  estate,  or  which  should 
continue  part  thereof  unconverted,  and  the  dividends* 
interest,  and  annual  produce  thereof,  and  the  rents  and 
profits  of  his  said  leasehold  premises,  from  and  after 
his  decease  until  the  same  should  be  so  sold;  and  also 
of  and  in  the  monies  to  arise  from  the  sale  or  sales 
of  his  said  real  estates  therein  directed  to  be  sold  upon 
the  death  or  second  marriage  of  the  said  Elizabeth 
Pughey  and  the  rents  and  profits  tiiereof,  from  and 
after  her  death  or  second  marriage  until  the  same  should 
be  so  sold,  upon  trust,  in  the  first  place,  to  pay  and 
satisfy  out  of  such  of  the  same  monies  as  should  first 

come 
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come  to  hand  and  be  received,  all  the  just  debts  which 
should  be  due  and  owing  by  him  at  his  death,  and  his 
funeral  and  testamentary  expenses,  together  with  the 
said  several  legacies;  and  in  the  next  plaoe^  by  and 
out  of  the  said  trust  monies  to  arise  as  aforesaid,  or  such 
of  them  as  should  be  then  reduced  into  possession, 
appropriate  and  set  apart  a  sum  of  money,  by  investing 
the  same  in  parliamentary  or  public  sto^,  to  answer 
and  satisfy,  by  or  with  the  dividends  and  annual  produce 
thereof,  the  said  life  and  other  annuities;  and  when  and 
as  each  of  the  said  annuities  should  cease,  he  directed 
that  a  proportional  part  of  such  investments  should  fiill 
into  the  residue  of  the  said  trust  monies*  And  as  to 
the  residue  or  surplus  of  the  said  trust  monies,  to  invest 
the  same  from  time  to  time  in  the  public  stocks;  and 
from  time  to  time,  alter,  vary,  and  transpose,  as  wdl  the 
same  stocks,  as  also  such  of  the  stocks,  fends,  or 
securities^  being  part  of  his  personal  estate  at  his  decease^ 
which  they  or  he  should  not  think  fit  to  convert  into 
money,  or  call  in  as  aforesaid,  in  such  manner  as  they 
or  he  should  from  time  to  time  tiiink  proper.  And  the 
testator  thereby  declared  that  the  said  trustecSs,  their 
executors,  &g«  should  stand  and  be  possessed  of  and 
interested  in  all  and  singular  the  monies,  stocks,  fundsi 
and  securities,  which  should  be  so  laid  out,  invested, 
purchased,  and  acquired  respectively  as  last  mentioned, 
or  which  should  continue  part  of  hb  personal  estate 
unconverted,  and  the  dividends,  interest,  and  annuid 
produce  thereof,  in  trust  for  all  and  every  the  diildren 
and  child  of  his  body,  who,  being  a  son  or  sons^ 
should  attain  the  age  of  twenty-one  years,  or  being 
a  daughter  or  daughters,  should  attain  that  age  or 
marry,  to  be  divided  between  and  among  such  children, 
if  more  tiian  one,  in  equal  shares  and  proportions,  and 
if  but  one,  then  the  whole  for  such  one  child;  with  a 
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188S*        proTiso  that,  ia  case  any  ch9d  or  children  of  his  body 
living  at  his  decease  should,  being  a  son  or  sons  be 
under  the  age  of  twenty-one  years,  or  being  a  daughter 
or  daughters  be  under  that  age  or  unmarried,  or  in 
case  any  child  of  his  body  should  be  bom  in  due  time 
after  his  death,  it  should  be  lawful  for  his  said  trustees, 
and  the  suryiyors  and  survivor  of  them,  their  and  his 
executors,  &c.  to  levy  and  raise  any  part  or  parts  of 
the  portion  or  portions  intended  to  be  thereby  provided 
for  such  last*mentioned  child  or  children,  not  exceeding 
in  the  whole  for  any  one  such  child  one  moiety  of  his  or 
her  eventual  portion,  and  to  apply  the  moie^  so  to  be 
raised  for  the  preferment,  advancement,  and  benefit  of 
such  child  or  children  in  such  manner  as  the  said 
trustees,  and  the  survivors  or  survivor  of  them,  and  the 
executors,  &c.  should  think  fit     And  in  case  there 
should  be  no  child  of  his  body  who  should  become  ab- 
solutely entitled  under  the  trusts  of  his  said  will  to  the 
said  trust  monies,  &c^  then  the  trustees,  their  executors. 
See.  should,  from  and  afier  his  deceas^  and  such  want 
or  failure  of  issue  as  aforesaid,  pay,  transfer,  or  assign 
the  said  trust  monies,  8cc.,  or  so  much  thereof  as  should 
not  have  been  disposed  of  under  the  said  power  for 
advancing  any  such  infant  child,  or  children,  and  the 
dividends,  interest,  and  annual  produce  thereof   and 
the  accumulations,  if  any,  therefrom,  to  such  person  or 
persons  as  he  should  thereafter  by  any  codicil  or  writing 
under  his  hand  direct  or  appoint,  his,  her,  or  their 
executors  or  administrators,  for  his  or  their  absolute  use 
and  benefit.     And  he  thereby  nominated  his  said  trus- 
tees executors  of  his  will. 

The  testator  died  in  December  1815,  without  having 
made  any  codicil,  leaving  Elizabeth  Pugke^  his  widow, 
and  Elizabeth  Price  Pughe^  who  was  born  after  the  date 

of 
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of  the  will,  his  only  child,  surviving  him.    The  will  was 
proved  by  the  executors  and  trustees  named  therein. 

In  1816  a  bill  was  filed  by  Elizabeth  Pughe^  the 
widow,  and  the  infant  Elizabeth  Price  Ptighe  hy  her 
next  friend,  against  the  executors  and  trustees,  for  the 
purpose  of  having  the  trusts  of  the  will  carried  into 
execution. 

In  1821  the  widow,  Elizabeth  Pughe,  intermarried 
with  Thomas  Jessqppj  and  upon  such  marriage  a  settle- 
ment was  executed,  whereby  she  assigned  to  trustees, 
upon  the  trusts  therein  mentioned,  all  her  interest  con- 
tingent on  the  death  of  her  daughter  under  twenty-one^ 
without  having  been  married. 

After  the  marriage  of  the  testator's  widow,  the  suit 
which  had  been  instituted  against  the  executors  and 
trustees  was  revived  on  behalf  of  the  infant  Plaintifi^  by  a 
bill  of  revivor  and  supplement,  to  which  Mr.  and  Mrs. 
Jessqpp,  and  the  trustees  of  Mrs.  Jessopp^s  marriage 
settlement,  were  made  defendants ;  and  by  a  decree  in 
the  revived  suit  it  was  ordered,  among  other  things,  that 
the  Master  should  inquire,  whether  it  would  be  for  the 
benefit  of  the  infant  that  the  real  estate  of  the  testator 
should  be  then  sold  pursuant  to  the  directions  of  his 
will.  The  Master  found  that  it  would  not  then  be  for 
the  benefit  of  the  infant  to  sell  the  real  estate,  and  such 
estate  accordingly  was  not  sold. 

Thomas  Jessqpp  died,  leaving  his  widow  Elizabeth 
Jessopp,  and  two  children  of  the  marriage,  Thomas 
Augustus  Jessopp  and  Liverton  Jesscpp^  surviving  him^ 
and  in  November  1 832  Elizabeth  Price  Pughe  died  U4ider 
twenty-one,  intestate,  and  without  having  been  married, 
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1999*       and  her  mother  thereapoa  obUuned  administntion  to 
her  estate. 

A  bill  of  revivor  and  supplement  was  filed  by 
Elisabeth  Jasapp  against  the  execators  and  trustees 
under  the  will  of  the  te8tator»  the  trustees  of  her  mar- 
riage settlement^  her  two  infimt  children  by  the  second 
marriage,  and  William  PughCf  who  was  the  heir  at  law 
of  Elizabeth  Price  Pughe^  and  also  the  heir  at  law  of  the 
testator*  It  prayed  that  the  Plaintiff  might  have  the  be- 
nefit of  the  proceedings  in  the  suit  which  had  become 
abated,  and  that  it  might  be  declared  that^  in  the  events 
which  had  happened,  the  real  and  personal  estate  of  the 
testator  were  undisposed  o^  and  resulted  to  the  Plaintiff 
and  the  next  of  kin  of  the  testator  at  the  time  of  his 
death ;  or  in  case  the  Court  should  be  of  opinion  that 
the  real  estate  was  not  converted  out  and  out  into  per- 
sonalty, then  that  it  might  be  declared  that  the  real 
estate  descended  to  the  testator's  heir  at  law  as  per- 
sonal estate,  and  that  the  Plamtiff  was  entitled  thereto 
as  the  next  of  kin  of  her  daughter. 

Mr.  Pemberton  and  Mr.  Turner^  for  the  Plaintiff 

Three  questions  arise  upon  this  will ;  first,  whether 
the  real  estate  is  converted  out  and  out  into  personalty^ 
or  converted  only  for  die  purposes  of  the  will,  so  that 
in  the  event  which  happened  there  was  a  resuldng  trust 
to  the  heir  at  law ;  secondly,  supposing  that  there  was 
a  resulting  trust  to  the  heir  at  law,  whether  the  produce 
of  the  real  estate  descended  upon  the  heir  at  law  as  real 
or  as  personal  estate ;  and  thirdly,  whether  the  mother 
is  entitled  exclusively  to  the  personal  estate  of  the 
daughter,  who  died  intestate,  or  whether  the  brothers 
of  the  half  blood,  her  children  by  the  second  marriage, 
are  entitled  to  a  distributive  share. 

As 
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As  to  the  first  pointy  the  intention  of  the  testator  to  1833. 
convert  his  real  estate  out  and  out  into  personalty  is 
evident  from  the  frame  and  language  of  the  will.  The 
direction  to  sell  on  the  second  marriage  of  the  widow  is 
absolute  and  imperative ;  and  though  the  sale  was  post- 
poned for  the  benefit  of  the  in&nt,  such  postponement 
was  the  act  of  the  Court,  and  could  not  vary  the  rights 
of  the  parties.  The  testator  constitutes  a  mixed  fund 
out  of  his  personal  estate  and  the  produce  of  his  real 
estate^  to  be  applied  to  the  purposes  specified  in  the  will; 
and  he  gives  the  residue  of  the  mixed  fund  to  his  trustees 
and  their  executors,  to  be  dealt  with  as  personal  pro- 
perty, for  the  benefit  of  his  children.  At  the  date  of 
his  will  the  testator  had  no  child,  and  contemplating 
the  possible  fiulure  of  the  residuary  gift  in  favour  of 
children,  he  makes  an  ultimate  disposition  of  the  residue 
in  favour  of  such  person  or  persons,  his,  her,  or  their 
executors  or  administrators^  as  he  should  by  codicil 
appoint;  still  treating  the  fimd  therefore  as  pers(mal 
estate.  If  the  intention  of  the  testator  to  convert  his 
real  estate  out  and  out  into  personalty  can  be  collected 
from  the  whole  context  of  the  will,  the  case  will  fall 
within  the  principle  recognised  in  Durour  v.  Motteux  (a), 
AmphleU  V.  Parke  (J),  and  PhUUps  v.  PhUUps.  (c)  If  it 
be  held,  however,  that  there  was  a  resulting  trust  for 
the  heir  at  law  upon  failure  of  the  testator's  purpose^ 
by  the  death  of  his  only  daughter  under  the  age  of 
twenty-one^  and  unmarried,  then  it  is  settled  by  the  case 
of  Smith  V.  Claxton  {d)^  that  the  real  estate,  directed  to 
be  converted,  would  descend  upon  the  daughter  in  the 
character  of  personal  estate.  With  respect  to  the  third 
pointy  there  is  no  desire  on  the  part  of  the  Plaintiff  to 

raise 

(a)  1  Vei,  sen.  SSO.  (c)  p.  649.  supiiL 

(6)  1  Sim.  875.  and  4  Run, 7 5.  {d)  4  Mad.  4S4. 
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nuse  thb  qaestion  against  the  Defendants,  her  children 
by  the  second  marriage. 

Mr.  Mathews f  for  the  executors  and  trustees. 


'  Mr.  Bickersteth  and  Mr.  Hdfcrdeth  for  the  brothers  of 
the  half  blood. 


By  the  statute  1  Ja.  2.  c.  17.  s.  7.  (a),  the  brothers  and 
sisters  of  an  intestate  who  dies,  after  the  death  of  a 
father,  without  wife  or  children,  or  the  representatives  of 
such  brothers  and  sisters  take  an  equal  share  of  the 
intestate's  property  with  the  surviving  mother  of  the 
intestate,  who,  by  the  statute  of  distributions,  2S  & 
23Ch.2.  c.  10.,  was  entitled  to  the  whole:  J&yAw^v. 
Koflwm^  (i),  Stanley  v.  Stanley,  (c)  The  only  question 
here  is,  whether  brothers  of  the  half  blood  are  equally 
entitled,  and  it  has  been  decided  that  there  is  no  difler- 
ence  between  the  whole  and  the  half  blood,  with  reference 
to  the  distribution  of  an  intestate's  estate:  Waits  v. 
Crooke  {d\  Burnet  v.  Mann.{e)  * 

Mr. 


(a)  By  the  Beventh  section  it 
is  provided,  "  that  if,  after  the 
death  of  a  father,  any  of  his 
children  shall  die  intestate  with- 
out wife  or  children,  in  the  life- 
time of  the  mother,  every  brother 
and  suter,  and  the  representa- 


tives of  them,   shall  have 
equal  share  with  her/* 

(6)  s  P.  W.  544. 

(c)  lif<ifr.457. 

\d)  Show.  P.  C.  lOSi 

(e)  1  Vcs.  sen,  \  SB, 


an 


*  The  facts  of  the  case  of 
Burnet  v.  Mann  are  not  given 
in  the  report  in  VeMey^  and  it  is 
there  inaccurately  stated  that 
the  claim  of  the  posthumous 
brother  of  the  half  blood  was 
made  under  the  statute  of  du* 


tributwm.  Mr.  Seton^  on  a  sub- 
sequent day,  stated  that  he  had 
examined  the  case  of  Burnet 
V.  Mann  in  the  R^strar^s  book, 
from  which  it  appeared  that  the 
claim  was  made  under  the  sta- 
tute 1  Jac,  2.  b.  17. «.  7.,  and  that 

the 
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Mr.  Preston  and  Mr.  Seion^  for  the  trustees  under  the 
settlement  on  the  second  marriage  of  tbe  PlaintiflFy  and 
for  the  heir  at  law,  WiUiam  Pughe. 

The  words  of  the  statntei  ''  If,  after  the  death  of  a 
father,  any  of  his  childreni  &c''  shew  that  the  admission 
of  brothers  and  sisters  was  intended  to  be  confined  to 
the  whole  blood.    In  WalUs  v.  Hodson  {a).  Lord  Hard- 

wicie 

(a)  1  AtLiie. 


the  decision  in  that  case  was 
consequently  an  express  deci- 
sion on  the  point  in  the  present 
case.  The  case  of  Burnet  ▼• 
Mann  was  this:  — The  testator, 
John  FUmore^  died  in  1739»  leav- 
ing a  widow  and  three  children, 
viz.  the  Defendant  Thomoi  FU- 
more^  Abraham  Fiimore,  and 
Jane,  the  wife  of  the  plaintiff 
Burnet,  John  FUmort^  by  hia 
will,  bequeathed  a  sum  of  500^ 
to  his  son  Abraham  FQmore. 

The  testator's  Widow  inter- 
married with  the  defendant  Wil- 
Ham  Mann  the  elder,  and  died, 
leaving  one  child  of  her  second 
marriage,  viz.  WiiUam  Mann  the 
younger,  an  infant. 

Abraham  FUmore  died  an  infant 
in  the  lifetime  of  his  mother, 
and  before  the  birth  of  the  de- 
fendant Wil&im  Mann  the 
younger. 

The  plaintiff  Jfiirn^  claimed 
to  be  entitled,  in  right  of  his 
wife,  to  one  third  of  the  soo/. 
bequeathed  to  Abraham  FUmore 
the  intestate. 

The  defendant  IVUliam  Mann 
the  elder  claimed  by  his  answer 
to  be  entitled,  in  right  of  his  wife. 


to  one  third  of  the  SCO/.,  unless 
the  Court  should  be  of  opinion 
that  WUlum  Mann  the  younger 
was  entitled  to  one  fourth,  in 
which  case  he  claimed  one  fourth; 
and  WiUiam  Mann  the  younger 
by  hu  answer,  submitted,  whe- 
ther, as  he  was  brother  to  AbrO' 
ham  FUmore^  deceased,  bj^  the 
half  blood,  and  as  his  said  bro- 
ther died  about  three  months 
before  his  birth,  and  whilst  he 
the  defendant  was  in  ventre  sa 
mirej  and  then  a  person  m  re- 
rum  naiurd,  and  as  he  was  bom 
before  any  distriburion  could  be 
made,  he  was  not  entitled,  by 
virtue  of  the  stat.  1  Jo.  9.  c.  17. 
«.  7.,  to  one  fourth  of  the  said 
300/.,  as  one  of  the  representap 
tives  of  his  said  brother.  The 
decree,  as  to  the  legacy  of  500/., 
declared  that  the  same  ought 
to  be  distributed  in  four  equal 
shares  between  the  plaintiff  Jffvr- 
net  in  right  of  his  wife,  the  d^ 
fendant  Thomas  FUmore,  the 
defendant  Mann  the  elder  in 
right  of  his  wife,  and  the  defend- 
ant WiUiam  Mann  the  younger. 
Reg.  Lib.  1748.  A.  fol.  634. 
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wicke  declined  to  decide  the  pointy  observiDgy  Aat 
« though  it  had  been  long  settled  that  the  children  c^ 
the  half  blood  should  take  equally  with  the  whole  under 
the  act  of  Ch.  2.,  commonly  called  the  statute  of  dis- 
tributions, yet  he  did  not  find  any  determination  as  to 
this  point  under  the  statute  of  the  1  Jac.  2.,  and  wool4» 
therefore,  leave  the  point  unprejudiced  until  it  should 


anse» 


•> 


July  28.  The  Master  of  the  Rolls. 

It  was  established  by  the  case  otAchroyi  y .  Smithson^a), 
that  where  a  testator  directs  his  real  estate  to  be  sold, 
and  the  mixed  fiind  arising  from  the  produce  of  the 
real  estate  and  the  personal  estate  to  be  applied  to 
certain  specified  purposes,  if  any  part  of  the  disposition 
fiiils,  either  by  lapse  or  otherwise;  then  to  the  pro* 
portional  extent  in  which  the  real  estate  would  hare 
contributed  to  that  disposition,  it  is  to  be  considered 
as  failing  for  the  benefit  of  the  heir  at  law,  and  as  so 
much  real  estate  in  that  event  undisposed  of.  But 
as  a  testator  may,  if  he  pleases,  direct  that  the  pro* 
duce  of  his  real  estate  which  he  orders  to  be  sold, 
shall,  in  all  evoits  and  for  all  purposes,  be  consi- 
dered as  if  it  had  been  personal  estate  at  his  death, 
questions  have  arisen,  where  there  is  no  express  de- 
claration of  such  intention  on  the  part  of  the  testator, 
whether  that  intention  is  or  not  to  be  collected  from 
the  whole  will.  These  questions  are  often  of  so  much 
nicety,  that  it  has  been  matter  of  regret  with  me  that 
a  rule  had  not  been  established  that  such  intention 
on  the  part  of  the  testator  was  never  to  be  inferred 
without  his  express  declaration  to  that  efiect;  but  I 

have 


(a)  1  Bro.  C.  C.  505. 
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have  felt  myself  bou«d  by  authorily  to  act  upaok  the       18SS« 

rule  that  in  each  particular  case  the  Court  must  form 

its  conclusion  upon  that  point  from  the  whole  will; 

and  in  the  litigated  case  of  Ampklett  v*  Parhf  acting 

upon  that  rule,  I  found  myself  bound  to  come  to  the 

conclusion  that  such  intention  on  the  part  of  the  testator 

"^as  in  that  case  to  be  inferred. 

In  the  present  case^  the  testator  directs  his  real  estate 
to  be  sold  after  the  death  or  second  marriage  of  hia 
wife,  and  the  produce  to  be  mixed  with  his  personal 
estate,  and  applied  to  purposes  specified  in  his  will; 
and  his  ultimate  purpose  as  to  his  residuary  estate  has 
failed  by  the  death  of  his  daughter  under  twenty-one. 
If  the  will  had  rested  here,  the  case  would  have  been 
clearly  within  the  principle   of  Achrcyd  ▼.  Smiihson : 
and,  so  far  as  the  mixed  fund  which  the  daughter  would 
have  taken,  if  she  had  attained  twenty-one,  was  con- 
stituted of  real  estate,  it  would  have  descended  to  the 
daughter,  as  heir  at  law,  but  would  have  been  per- 
sonal estate  of  the  daughter.    The  testator  afterwards, 
adverting  to  the  possibility  that  no  child   might  be 
alive  to  benefit  by  the  provisions  of  his  will,  declares 
that  his  trustees  shall  in  such  case  be  possessed  of  the 
residue  of  the  mixed  ilind,  for  the  benefit  of  such  person 
or  persons  as  he  should  thereafter  by  any  codicil  direct 
or  appoint,  and  his  or  their  executors  or  adminbtrators. 
And  it  is  argued  that  the  testator,  by  thus  referring  to 
its  future  disposition  as  personal  property,  manifests 
his  intention  that  it  should  become  personal  estate^  not 
merely  for  the  expressed  purposes  of  his  will,  but  in  all 
events  and  for  all  purposes.    That  addition  to  the  will 
appears  to  me,  however,  to  make  no  difference.     He 
intended  that  his  daughter  should  take  the  property  as 
personal  estate ;  but  that  purpose  fuling^  by  the  death 
of  die  daughter,  it  retains  the  character  of  real  estate 

for 
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18SS.  for  the  benefit  of  the  heir.  So  he  intended  persons  to 
be  named  in  a  codicil  to  take  it  as  personal  estate,  in 
the  event  of  his  daughter's  death ;  but  that  purpose 
failing  by  his  making  no  codicil,  it  must,  in  like  man- 
ner, retain  the  character  of  real  estate  for  the  benefit  of 
the  heir.  So  much  of  this  residue,  therefore,  as  is  con- 
stituted by  real  estate,  descended  to  the  daughter  as 
heir  at  law,  but  in  the  character  of  personal  estate ;  and 
so  much  of  this  residue  as  was  constituted  by  personal 
property,  is  to  be  considered  as  personal  property  of 
the  testator  undisposed  of  by  the  will,  and  divisible 
under  the  statute  of  distributions ;  and  the  mother,  or 
those  to  whom  she  may  have  disposed  of  her  interest^ 
are  entitled  to  share  in  it  accordingly. 

With  respect  to  the  personal  estate  of  the  daughter, 
consisting  of  the  real  estate,  which  descended  to  her  in 
the  character  of  personal  estate  and  of  her  proportion 
of  the  personal  estate  of  the  testator,  which,  in  the  events 
which  have  happened,  is  to  be  considered  as  undisposed 
oi^  a  question  is  made  whether  the  children  of  the 
mother  by  her  second  marriage,  being  of  the  half  blood, 
can  share  with  the  mother  under  the  provisions  of  the 
statute  of  1  Jac.  2.  c.  17. 

Before  this  statute,  a  mother  would  have  taken  the 
whole  of  the  daughter's  personal  estate,  and  no  brother 
or  sister  would  have  taken  any  share.  This  statute 
gives  in  such  case  to  every  brother  and  sister  an  equal 
share  with  the  mother.  The  object  of  this  statute  is  to 
give  a  title  to  brothers  and  sisters  as  against  the  mother. 
If  the  mother  had  not  been  living  in  this  case  at  the 
death  of  the  daughter  intestate,  the  children  of  the 
second  marriage  would  have  taken  the  whole  of  the 
daughter's  personal  estate,  and  they  must,  by  force  of 
this  statute,  share  with  the  mother  in  that  personal 

estate. 
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estate.  This  appears  to  be  the  settled  practice  of  the 
Ecclesiastical  Court ;  and  it  is  stated  at  the  bar,  that  it 
appears,  by  the  Registrar's  book,  to  be  the  effect  of  the 
decision  in  Burnet  y.  Mann,  (a) 

{a)  1  Veu  sen.  156. 


18SS. 


In  the  Matter  of  MERRY. 

"O  Y  the  will  of  Margaret  Merry^  Sir  Ralph  Palmer^ 
then  a  barrister  practising  in  England^  was  joined 
with  two  other  persons,  as  a  trustee  of  all  her  pro- 
perty thereby  devised  and  bequeathed.  Part  of  the 
property  devised  by  the  will  consisted  of  a  freehold 
messuage  in  Bed  Lion  Square;  and  Amelia  Williams 
and  Ann  WiUes  claiming  to  be  entitled  to  that  property 
under  Mrs.  Merrrfs  will  in  equal  shares,  as  tenants  in 
common  in  fee,  and  Sir  Baljlh  Palmer  being  out  of  the 
jurisdiction  of  the  Courts  and  resident  as  Chief  Justice 
at  Madras^  a  petition  was  presented,  praying  that  some 
person  might  be  appointed  in  the  place  of  Sir  Balph 
Palmer  to  join  with  the  two  other  trustees  under  Mrs. 
Merri/s  will  in  the  conveyance  of  the  house  in  Red 
Lion  Square  to  Amelia  Williams  and  Ann  Willes,  under 
the  Stat  1  W.  4.  c.  60. 

Upon  this  petition  the  usual  reference  was  made  to 
the  Master,  to  inquire  whether  Sir  Ralph  Palmer  was, 
as  to  this  property,  a  trustee  within  the  statute^  and 
whether  he  was  out  of  the  jurisdiction  of  the  Court* 

The  freehold  house  in  Red  Lion  Square^  as  well  as 
all  other  the  trust  property  under  the  will  of  Margaret 

Merrifi 


Rolls. 

Jviif  6m 

L.C. 

Aug»  15. 

The  statute  of 
the  1  W.A. 
c.  60.9  intituled 
«*  An  Act  for 
amending  the 
laws  re8i>ect- 
ing  convev- 
ances,ana 
transfers  cf 
estates,  and 
funds  vested 
in  trustees 
and  rnort* 
gaj5ees.»ap. 
pued  only  to 
ceiimsgue 
trtat  who 
are  named 
in  the  instru- 
ments  upon 
which  tneir 
title  depends, 
or  to  persons 
who  daixn 
directly  under 
such  cestuis 
que  trusty  as 
real  or  per- 
sonal repr^ 
sentativeSy  or 
as  assignees. 
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18SS.       Mern/^  was  charged  widi  the  payment  of  debts  and 

'-'  '  legacies  and  was  ffjtn  in  trust  for  the  testat(»^s  nieoe 

of  MiaEY.     Ann  Mapd  HdUngs  for  her  life^  and  to  her  issne,  in 

strict  settlement,  with  remainder  in  trust  (or  Amdia 

Williams  and  Ann    WiUes  and   their  heirs,  in  equal 

shares,  as  tenants  in  common. 

The  Master,  by  his  report,  stated  that  the  testatrix's 
debts,  funeral  and  testamentary  expenses,  and  l^ades, 
were  fully  paid  and  satisfied;  and  that  the  testatoi^s 
niece  Mapel  Ann  HoUings^  who  had  intermarried  with 
a  Mr.  Bestf  had  departed  thb  life  on  the  15th  day  of 
June  1882,  without  having  had  issue;  and  that,  by 
reason  of  the  death  of  the  said  Mapel  Ann  HoUings 
without  issuer  AmeUa  Williams  and  Ann  Willes  had  be- 
come entitled  to  the  house  in  Red  Hon  Square^  in  eqoal 
shares,  as  tenants  in  common  in  fise ;  and  that  Sir  Balpk 
Palmer  was  a  trustee  for  them  within  the  intent  and 
meaning  of  the  statute  1  W*  4*  c.  60* 

The  present  petition  prayed  a  confirmation  of  that 
report,  and  that  some  proper  person  might  be  appointed, 
in  the  place  of  Sir  Balph  Palmer^  to  join  with  the  two 
other  trustees  in  the  conveyance  of  the  house  ac- 
cordingly. 

Mr.  S.  P.  White^  in  support  of  the  petition,  relied  upon 
the  eighth  section  of  the  act,  which  is  as  follows :  — 

^'  And  be  it  further  enacted,  that  where  any  person 
seised  of  any  land  upon  any  trust,  shall  be  out  of  the 
jurisdiction  of,  or  not  amenable  to  the  process  of  the 
Court  of  Chancery,  or  it  shall  be  uncertain,  where  there 
are  several  trustees,  which  of  them  was  the  survivor,  or 
it  shall  be  uncertain  whether  the  trustee  last  known  to 
have  been  seised  as  aforesaid  be  living  or  dead,  or,  if 

known 
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known  to  be  dead^  it  shall  not  be  known  who  is  his        18S8. 
heir;  or,  if  any  trustee  seised  as  aforesaid,  or  the  heir  -    ,    Matter 
of  any  such  trustee,  shall  neglect  or  refuse  to  convey     of  Mbert. 
such  land  for  the  space  of  twenty-eight  days  next  after 
a  proper  deed  for  making  such  conveyance  shall  have 
been  tendered  for  his  execution,  by,  or  by  an  agent  duly 
authorised  by,  any  person  entitled  to  require  the  same, 
then  and  in  every  or  any  such  case  it  shall  be  lawful  for 
the  said  Court  of  Chancery  to  direct  any  person,  whom 
such  Court  may  think  proper  to  appoint  for  that  pur- 
pose in  the  place  of  the  trustee  or  heir,  to  convey  audi 
land  to  such  person,  and  in  such  manner  as  the  said 
Court  shall  think  proper ;  and  every  such  conveyance 
shall  be  as  effectual  as  if  the  trustees  seised  as  afore- 
said, or  his  heir,  had  made  and  executed  the  same*'' 

The  Master  ^  the  Rolls. 

This  is  plainly  not  a  case  within  the  statute.  The 
title  of  the  petitioners  depends  upon  the  fact  that  the 
debts  and  legacies  of  the  testator  are  paid  and  satisfied, 
and  that  the  niece  of  the  testatrix  is  dead  without  issue. 
It  could  not  be  the  intention  of  the  legislature  to  give 
authority  to  determine  facts  of  this  important  nature 
upon  an  ex  parte  proceeding ;  and  I  cannot  act  upon 
the  Master's  report  in  such  a  case.    . 

This  statute  can  only  be  intended  to  apply  to  a 
cestui  que  Uiist  who  is  named  in  the  instrument  upon 
which  his  title  depends,  or  to  a  person  who  claims 
directly  under  a  cestui  que  trust  so  named,  as  real  or 
personal  representative,  or  as  assignee. 


The  petition  was  afterwards  reheard  by  the  Lord       -^ifg.  15. 
Chancellor,  who  expressed  his  concurrence  in  the  opinion 
of  the  Master  of  the  Rolls. 
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Aug.  15.  BURRELL  o.  NICHOLSON. 

Uponabill  of  rpHE  bill  was  filed  for  discovery  in  aid  of  the  Plain- 
aid  of^  ^^8  <^&^  upon  an  action  at  law,  which  was  brought 
"^^h  ^^  ^°'  ^®  purpose  of  determining  the  question  whether  he 
Plaintiff*ft  was  a  resident  householder  within  the  parish  of  SL 
wiUikiThe  Margareiy  WestminsteTf  and  liable,  as  such,  to  parochial 
Umits  of  a  ^      rates.    The  Defendants  were  the  parish  oflScers  and  the 

and  therefore'  vestiy  clerk  of  St.\Margarees. 

liable  to  the 

parochial 

rates ;  the  Sir  £•  Stigden  and  Mr.  Kindersley  moTed  that  certain 

^e^S^  books  and  paper,  elating  to  the  matter,  in  question  ia 
ants,  the  the  cause,  and  which  one  of  the  Defendants,  SUphensoHj 

toproduce^  the  vestry  clerk,  by  his  answer,  admitted  to  be  in  his 
his  inspection   custody  and  possession,  miffht  be  produced  for  the  in- 

the  rate-  .  "^      r  .iT   t>i  •  .-ir 

books»  ac-        spection  of  the  Flaintifi. 

count-booksy 

minute-booksy 

orders,  and  The  Atiame^Generalf  Mr.  Pepjfs^  Mr.  Treslaoej  and 

mento  which    ^^*  ParkeVj    for  different   Defendants,    opposed  the 

related  to  the   motion* 
matter  in 

question,  and  wm^^^^^mm^ammmmm^^^m^ 

were  admitted 

by  their  7^  IjOKD  CHANCELLOR, 

answer  to  be 

in  their  ^his  was  a  motion  by  tlie  Plaintiff  for  the  production 

possession.  ^  ^ 

of  books  and  papers  admitted  to  be  in  the  hands  of  one 
of  the  Defendants.  An  action  of  trespass  is  pending  at 
law,  which  has  for  its  object  to  determine  whether  or 
not  Richmond  Terrace  and  Privy  Gardens  are  within 
the  parish  of  Si.  Margaret^  Westminster;  a  distress 
having  been  made  by  the  parish  upon  the  goods  of 
the  Plaintiff,  as  occupier  of  a  house  in  the  disputed 
district,  and  the  action  thereupon  brought  by  him  to  try 
that  question. 

Stephenson^ 
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SUphensoriy  the  Defendant  against  whom  the  present        1888. 
motion  was  made,  is  the  vestry  clerk  of  the  parish.  *      - 

9. 

The  bill  charges  that  the  Defendant  Stephenson  has  Nichslson. 
in  his  possession  divers  maps,  plans,  and  surveys  of  the 
parish  and  of  the  locus  in  quo^  and  also  divers  rate- 
books and  other  books  of  accounts,  pleadings,  cases  and 
statements  for  counsel's  opinion,  orders  for  removal, 
relief,  and  burial  of  paupers,  receipts,  documents,  and 
papers  relating  to  the  matters  in  the  bill  (that  is,  the 
matters  in  question  at  law) ;  and  that,  if  these  were  pro- 
duced, the  truth  of  the  Plaintiff's  case  would  appear. 

The  Defendant,  by  his  answer,  denies  having  certain 
of  the  kinds  of  documents  charged,  such  as  maps,  plans, 
and  surveys,  pleadings  and  cases,  &c. ;  but  he  admits 
having  others,  as  rate-books,  minute-books,  account- 
books,  and  orders,  and  he  sets  forth  the  particulars  in  a 
schedule  which  occupies  fourteen  or  fifteen  folios,  and 
he  refers  to  a  mass  of  books  and  papers  by  date  and 
title,  and  also  to  chests  of  other  documents,  so  that  the 
bare  inspection  of  the  whole  would  be  a  work  of  much 
time  and  labour.  But  he  does  not  deny  that  these 
documents  contain  matters  connected  with  the  Plaintiff's 
right,  and  by  which  that  right  would  be  made  to  appear. 

I  am  of  opinion  that  the  production  of  these  papers  and 
books  comes  within  the  rule  under  which  they  are  sought 
to  be  produced.  The  question  is  one  of  boundary,  and 
these  documents  contain  the  evidence  common  to  both 
parties  —  the  evidence  of  the  title  of  both.  They  can- 
not be  said  to  stand  in  the  same  predicament  with  the 
documents  which  in  Bolton  v.  The  Corporation  qfUver" 
pool  were  refused  by  the  Vice-chancellor  (a),  and  after- 
wards, 

(a)  9  Sim.  467. 

Vol.  I.  Y  y 


688  CASES  IN  CHANCERY. 

1888.       wards,  in  Febnuny  18S8|  by  thU  Couit  (a),  affirmiog 

*^    -  His  Honor's  older;  and  although,  at  first,  I  was  in- 

V.  clined  to  doubt  whether  they  did  not  come  within  the 

NicaoLsoii*    principles  there  laid  down ;  yet,  upon  further  ocmsider- 

ation,  I  think  they  do  not,  but  oust  be  taken,  upon  the 

statnnent  undenied  on  the  pleadings,  to  be  eWdenoe 

common  to  both  parties^ 

It  would  be  a  grievous  thing  if,  in  such  a  case  as  thi% 
the  question  at  law  were  tried  with  only  the  fed>Ie  aid 
given  to  the  party  and  the  Court  by  a  sidipcma  dmets 
tecuMf  the  Court  having  no  power  to  order  a  previous 
inspection  of  papers  which  are  voluminous  enough  to 
fill  a  room. 

As  I  entertained  some  doubt  how  fiur  this  case  dashed 
with  the  former,  wherein  I  agreed  with  the  Vice* 
Chancellor,  I  deemed  it  a  respect  due  to  His  Honor 
that  I  should  communicate  with  him  upon  the  subject; 
and,  after  esamining  the  pleadings,  he  has  arrived  at 
the  conclusion  to  which  I  had  come,  and,  indeed,  cchi* 
siders  that  there  is  no  doubt  at  all  of  the  Pbuntiff*s 
right  to  the  production. 

(a)  p.  SS^  nq)riu 
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LYDE  V.  MYNN.  ^fv  i^- 

IN  die  month  of  December  1824v  the  Defendant  JoAn  ^'  granted  an 
,  _         .            . ,        .         -  ,                rt          ,               ji  annuity  to  A, 
JUtynnf  in  consideration  of  the  sum  of  1 1  lOi.,  granted  and  cove- 
to  the  Plaintiff  Lyde  for  his  life  an  annuity  of  160/.,  nwt«d  to 

•^  •'  charge  It  upon 

and  covenanted  duly  to  pay  the  same;  and,  as  an  ad-  all  such  pro- 
ditional  security  for  the  payment  thereof  he  further  J^^f*^, 
covenanted  to  charge  this  annuity  upon  all  such  prO'  dying  before 
perty  as  he,  Mynnj  should,  in  the  event  of  his  wife's  become  m1 

decease^  become  endtled  to  by  virtue  of  her  last  will  •«^ o'^t 
-  .  ^  C*B  death, 

and  testament,  or  otherwise.  either  by  will 

.   or  otherwiBe. 
A.  afterwarda 
In  execution  of  a  power  reserved  by  her  marriage  became  bank- 
settlement,  Mrs.  Mynn  made  a  will,  dated  the  26th  of  ^'^^^e'd^hig 
Nooember   18526,   whereby  she  gave  her  property  to  certificate; 
trustees,  upon  trust  to  purchase  an  annuitfr  of  700/.,  ^^d,  having 

and  pay  the  same  to  the  Defendant,  her  husband,  half-  bequeathed^ 

^  .  an  annuity  m 

yearly  during  his  life.  trust  for  A. : 

Held,  that  B. 
was  entitled 
On  the  18th  of  December  1826  a  commission  of  bank-  to  a  decree 

rupt  issued  against  Join  Mynuj  under  which  he  was  de-  charging  his 

dared  a  bankrupt;  and  on  the  19th  of  March  1827  he  annuity  upon 

,.__.*._  »»      ^    ,  !•  J         *"C  annuity 

obtamed  his  certificate.      Mr.  Lyde  never  applied  to  bequeathed  in 

prove  under  the  commisuon  in  respect  of  his  annuity.      ^"^^  ^j'^.  ^' 

founded  on  a 

On  the  nth  of  June  1827  Mrs.  Mynn  died ;  and  the  ^^J^^^,. 
trustees  having  subsequently  purchased  the  annuity  of  ticukir  deot 
700/.  for  her  husband,  in  pursuance  of  the  directions  in  ^^^  ^^^  j^  ^^ 

her  which  the 
covenantor 
has  no  present  interest,  but  merely  an  expectancy,  is  not  barred  by  the  bankruptcy 
and  ceitificate  of  the  covenantor,  before  he  acquires  an  actual  interest  in  the  fund. 

An  agreement,  of  which  the  subject  is  an  expectancy  contingent  upon  the  will  of 
a  living  person,  is  not  illegal,  but  will  be  enforced  in  equity. 
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18S8.  her  will,  this  bill  was  filed  against  Mynn  and  the  trustees, 
praying  that  the  Defendants  might  be  decreed  to  join  in 
charging  the  annuity  of  700JL  with  the  payment  of  the 
Pbintiffs  annuity  in  future,  as  well  as  of  the  arrears 
then  due. 

The  Vice-Chancellor  made  a  decree  according  to 
the  prayer  of  the  bill  (a),  and  against  that  decree  the 
present  appeal  was  brought 

Mr.  Pepi/Sf  Mr.  7f  imey,  and  Mr.  Parker,  for  the 
Plaintiff. 

Sir  E.  Sugden  and  Mr.  Waiffidd,  for  the  Defendant 
Jifynnj  who  appealed. 

The  question  raised  by  this  appeal  involves  two  con- 
siderations :  first,  what  was  the  nature  of  the  contract; 
and,  secondly,  in  what  manner  the  covenant  was  a£bcted 
by  the  bankruptcy.  Now,  certainly,  the  subject-matter 
of  this  covenant  was  such,  relating  as  it  did  to  a  mere 
possibility, — the  chance  which  the  covenantor  had  of 
deriving  benefits  upon  the  death  of  a  person  then  alive^ 
under  her  will  or  otherwise, — that  a  Court  of  Equity, 
although  it  might  not  interpose  to  set  the  covenant  aside, 
would  still  be  extremely  slow  to  enforce  it.  Expectations 
under  a  supposed  will,  before  that  will  has,  by  the  death 
of  the  testator,  become  irrevocable  and  operative,  are  of 
too  uncertain  and  shadowy  a  character  to  be  properly 
the  subject  of  contract  at  all :  such  a  contingency  is 
much  more  remote  and  improbable  than  the  interest  of  a 
remainder-man  expectant  upon  an  estate  tail,  or  the  gxs 
successionis  of  an  eldest  son  during  his  bther's  lifetime, 
both  of  whom  have  a  species  of  interest  which  can  only  be 
displaced  by  some  positive  act  to  be  done  by  the  party  in 
possession.    Besides,  dealings  with  respect  to  a  succession 

in 

(a)  4  Sim.  505. 
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in  expectancy,  like  the  dealings  of  expectant  heirs  with  18S8. 
reversions,  ought  to  be  viewed  with  extreme  jealousy, 
inasmuch  as  they  tend  to  disappoint  the  best  purposes 
of  testators — it  may  be,  to  deprive  them  of  a  salutary 
control  over  disobedient  children.  Upon  that  ground, 
underhand  agreements  of  this  description  were  totally 
condemned  by  the  civil  law  (a) ;  and  although  perhaps 
it  has  never  been  decided  that  by  the  law  of  England 
they  are  absolutely  void,  they  are  entitled  to  no  favour 
in  this  Court.  That  certainly  was  Lord  Eldon*a  im- 
pression when  he  granted  the  injunction  in  Harwood  v. 
Tooke  (6),  a  case  which  has  been  much  misunderstood, 
and  which,  when  closely  examined,  will  be  found  by  no 
means  to  authorise  the  proposition,  that  a  specific  per- 
formance of  an  agreement  with  respect  to  expectancies 
under  the  will  of  a  living  person  will  be  decreed  in  this 
Court 

In  Harwood  v.  Tooke,  the  plaintiff  bad  given  Tooke 
a  promissory  note  for  4000/.,  in  satis&ction  of  a  claim 
set  up  by  the  latter  under  an  agreement  touching 
their  expectations  from  the  will  of  the  .  plaintiff's 
uncle.  Tooke  afterwards  indorsed  the  note  to  the 
Defendant  JBttr&/^,  as  the  consideration  for  an  an- 
nuity ;  and  all  that  Lord  Eldon  ultimately  determined 
was,  that  the  plaintiff  had  no  equity  to  follow  the 
note  into  the  bands  of  a  third  party,  a  purchaser  for 

value. 

(a)  **  If  any  one  before  the  Domat.  by  Strahan^  B.  1.  tit.  1. 

death  of  the  person  whose  estate  sec.  9.  toI.  i.  p.  589.  referring, 

is  to  come  to  him  either  by  tes-  among  others,  to  the  following 

tament  or  by  right  of  blood,  authority: — "  Si  quis  vivi ijgm>r^ 

should  in  prospect  thereof  dls-  anHt  bona,  vel  partem  bonoram 

pose  of  any  of  the  effects  belong-  alicujus  cognati  donaverit,  quasi 

ing  to  the  said  estate,  without  indigno  aufertur."    Big.  lib.  34. 

the  consent  of  the  said  person,  tit  9.  L  S.  sec.  5. 

he  would  thereby  render  himself  (6)  S  Sm.  192.  where  the  case 

unworthy  of  succeeding  him."  is  shortly  stated. 
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1888.        value.    In  Uiat  ticw  it  bectme  anneoessaiy  (o  decide 
the  question,  how  fiir  eqaity  would  interpose  to  enfane 
a  contract,  dealing  with  ezpectaneiea ;    ba^  upeo  the 
motion  for  the  injnaction,  Lord  Sldrni  had  previoadj 
expressed  himself  strongly  against  such  inlerpositioD, 
as  appears  ftom  a  note  of  his  Ix>idahq>'s  jodgmeBt 
taken  at  the  time  by  Mr.  Maddock.     The  laogosge 
of  his  Lordship  on  that  occasion  was :  —  ^  I  consider 
the  agreement  as  fraudulent  on   the   testator  Totisti 
and  I  have  considerable  doubts  as  Co  its  l^ality,  not- 
withstanding the  case  in  Peere  WiUiams.  {fl)    I  think  it 
impossible  to  say  it  was  not  intended  to  keep  this  secret 
from  the  testator;  and,  according  to  the  policy  of  the  Isv, 
if  the  question  was  whether  such  an  agreemeni  should  be 
specifieaily  performed^  I  think  I  should  not  decree  it''(i) 
The  authority  of  Harmood  v.  Tooke^  therefore,  as  fiu*  ss  it 
goes,  is  in  the  appellant's  favour. 

The  rale  at  law  is,  that  covenants  of  this  description 
are  strictly  personal  to  the  grantor,  and  that  tbey  do 
not  bind  the  property  which   is  the   subject  of  sndi 
covenants,  or  the  parties  who  may  subsequently  so- 
quire  it.    In  Morse  v.  Findiner  (r).  Chief  Baron  JBj/re 
thought,  diat  the  equity  arising  under  such  an  sgree- 
ment  was  a  personal  equity;  and  though  the  vendor 
in  that  case   had  received   the   price    of  the  estate, 
and  made  a  surrender  to  the  purchaser,   and  after- 
wards acquired  a  good    title    to    the    property,   bis 
Lordship  refused  to  make  a  decree  for  a  specific  per- 
formance against  the  vendor's  heir  at  law.     A  simOar 
doctrine  is  laid  down  by  Lord  Eldon  in  Carkton  f* 
Letghton.  {d)    If,  instead  of  an  annuity  bequeathed  to 

Mr. 

(a)  Becklejf  v.  Newland,  3  P,  (c)  5  Swan.  4S9.  n*     1  ^^ 
Wmt.lBS.  11, 

(b)  From  Mr.  Maddod^%  MS.  {d)  5  Mer.  667. 
note. 
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Mr.  Mynn  through  the  medium  of  trustees,  a  sum  of 
Inoney  had  been  given  him,  and  the  money  had  been 
actually  paid,  it  is  perfectly  clear  that  the  covenant 
would  have  been  gone  at  law,  and  that  the  Plaintiff 
could  have  no  equity  to  follow  the  propety.  Why 
then  should  the  accidental  circumstance  of  the  bequest 
being  in  the  form  of  an  anniiity  payable  by  trustees 
create  a  difference,  when  the  subject-matter  of  the  gift, 
the  property  sought  to  be  afiected  by  the  charge,  is 
merely  personal  ? 


1838. 


It  is  said  that  the  Plaintiff  was  not  bound  to  come  and 
demand  payment  of  his  debt  under  the  commission, 
but  might,  as  he  has  preferred,  rest  on  the  collateral 
security  which  the  covenant  created.  Now,  under  the 
fifty-fourth  section  (a)  of  the  Bankrupt  Act,  the  Plain- 

tiTs 


(a)  The  following  are  the 
lections  of  the  Benknipt  Act, 
6G.4.  Ct  ISi,  which  apply  to 
this  point  In- 
sect. 54.  **  And  be  it  enacted, 
that  any  annuity  creditor  of  any 
bankropty  by  whatever  assurance 
the  same  be  secured, and  whether 
there  were  or  not  any  arrears  of 
such  annuity  due  at  the  bank- 
ruptcy, shall  be  entitled  to  prove 
for  the  value  of  such  annuity, 
which  value  the  commisrioners 
shall  ascertain,  regard  being  had 
to  the  original  price  given  for  the 
said  annuity,  deducting  therefrom 
such  diminution  in  the  value 
thereof  as  ihall  have  been  caused 
by  the  lapse  of  time  since  the 
grant  thereof,  to  the  date  of  the 
commission." 

Sect.  50.  ^  And  be  it  enacted, 
that  if  any  bankrupt  shall,  before 
the  issuing  of  the  commission, 

Y 


have  contracted  any  debt  pay- 
able  upon  a  contingeocy  which 
shall  not  have  happened  before 
th^  issuing  of  such  commission, 
the  person  with  whom  such  debt 
has  been  contracted  may,  if  he 
think  fit,  apply  to  the  commis- 
sioners to  set  a  value  upon  such 
debt,  and  the  commissioners  are 
hereby  required  to  ascertain  the 
value  thereof,  and  to  admit  such 
person  to  prove  the  amount  so 
ascertained,  and  to  receive  di* 
vidends  thereon ;  or  if  such  value 
shall  nfot  be  so  ascertained  before 
the  contingency  shall  have  hap* 
pened,  then  such  person  may, 
after  such  contingency  shall  have 
happened,  prove  in  respect  of 
such  debt,  and  receive  dividend 
with  the  other  creditors,  not  dis^ 
turbing  any  former  dividend, 
provided  such  person  had  not, 
when  such  debt  was  contracted, 
y  4  notice 
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tiff's  annaity  was  clearly  a  debt  capable  of  being  profed, 
and  by  the  121st  section  it  is  expressly  provided  that 
the  certificate  shall  discharge  the  banknipt  from  all 
debts  and  demands  made  provable  by  virtue  of  the  act 
I^  then,  the  debt  in  respect  of  the  annuity,  which  was 
the  principal  thing  contracted  for,  be  discharged,  will  it 
be  contended  that  a  covenant  which  was  merdy  acces- 
sary and  given  for  the  better  securing  that  dd>t  can 
have  any  possible  operation  ?  At  law  it  is  admitted  that 
the  covenant  is  destroyed.  To  uphold  and  enforce  it  in 
equity  would  be  direcdy  contrary  to  the  whole  spirit  and 
policy  of  the  bankrupt  laws,  of  which  it  is  one  main  ob- 
ject to  release  the  bankrupt  from  all  exisUng  obligatioos 
and  engagements,  and  to  send  him  forth  to  hepa  the 
world  anew,  a  free  and  unfettered  man.  If  the  grantor 
had  covenanted  to  charge  all  the  assets  which  he  then  had, 
or  might  thereafter  acquire,  with  the  annuity  in  question, 
his  liability  would  clearly  have  been  discharged  by  the 
bankruptcy;  ibr  such  a  covenant  in  effect  does  nothing 
more  than  the  law  would  imply  whenever  he  contracted 
a  debt  What  difference  can  it  make  that  the  charge 
is  here  limited  to  a  particular  portion  only  of  the  pro- 
spective assets  ? 

The 


notice  of  any  act  of  bankruptcy 
by  such  bankrupt  committed." 

Sect.  121. «"  And  be  it  enacted, 
that  every  bankrupt  who  shall 
have  duly  surrendered  and  in  all 
things  conformed  himself  to  the 
laws  in  force  concerning  bank- 
mpts  at  the  time  of  issuing  the 
commission  against  him,  shall  be 
dischai^  from  all  debts  due 
by  him  when  he  became  bank- 
rupt, and  from  all  claims  and 
demands  hereby  made  provcable 


under  the  commission,  in  case 
he  shall  obtain  a  certificate  of 
such  conform!^  so  signed  and 
allowed,  and  subject  to  such  pro- 
visions as  hereinafter  directed; 
but  no  such  certificate  shall  re^ 
lease  or  dischai^ge  any  person 
who  was  partner  with  such  bank- 
rupt at  the  time  of  his  bank- 
ruptcy,  or  who  was  then  jointly 
bound,  or  had  made  any  joint 
contract  with  such  bankrupt." 
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The  present  experiment  will,  if  it  succeeds,  suggest  a  18S8. 
simple  and  e£Ssctual  expedient,  by  which  creditors  may 
always  evade  the  consequences  of  their  debtor's  bank- 
ruptcy. They  have  only  to  take  from  him,  by  way  of 
further  security  for  their  debts,  a  covenant  to  charge  all 
such  property  as  he  may  at  any  time  thereafter  acquire; 
and  then,  even  if  they  should  afterwards,  on  his  be- 
coming bankrupt,  go  in  and  prove  for  the  amount  under 
the  fiat,  neither  that  proof  nor  the  certificate  would  be 
a  bar  to  a  suit  in  equity  claiming  the  specific  per- 
formance of  the  covenant  as  against  every  shilling  that 
might  subsequently  come  into  his  possession.  The  ar- 
gument, if  good  for  any  things  goes  this  length,  that  it 
was  quite  immaterial,  when  Mrs.  Myrm  died,  and  whe- 
ther her  husband's  interests  under  her  will  accrued  be- 
fore or  after  the  date  of  his  certificate;  for,  if  the  cove- 
nant effectually  bound  whatever  she  might  leave  him, 
it  must  have  bound  his  annuity  in  the  hands  of  the 
assignees,  and  they  would,  of  course^  hold  it  subject  to 
a  trust  in  favour  of  the  Plaintiff  to  the  exclusion  of  the 
general  creditors.  These  considerations  are  sufficient 
to  shew,  not  only  that  the  claim  of  the  Plaintiff  is  in- 
consistent with  principle^  but  that,  if  it  were  successful) 
the  consequences  in  practice  would  be  highly  dangerous* 

Mr.  PepySf  in  reply. 

As  to  contracts  dealing  with  expectancies,  their  va-» 

lidity  has  been  too  long  and  too  firmly  established  in 

this  Court  to  be  now  shaken.     The  decisions  of  Lord 

Macdeffkld  in  BeckUy  v.  N€xxiand{a\  and  Hobson  y. 

Trevor  {b\  recognised  and  approved  as  they  were  by 

Lord  Hardmcke  in  Wright  v.  Wright  {c\  and  by  the 

present  Vice-Chancellor  in  the  very  recent  case  of 

Wethered 

(a)  2  P.  Wmt.  188.  (c)  1  Vet,  sen.  409. 

[h)  2  P.  Wnu.  191. 
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IMS.  fVeikered  r.  WMered  (a),  ha?e  set  the  question  finally 
at  rest  In  WeUnred  v.  Wdhered^  fab  Honor  decreed 
that  an  agreement  between  two  sons  to  share  eqodlf 
whatever  property  they  might  derive  from  thdr  &tfaer, 
either  in  his  lifetime  or  at  his  decease,  should  be  specs- 
fiosUy  performed.  In  Hartoood  v.  Tooke  {b\  whatever 
doobto  may  have  been  thrown  ont  by  Lord  EUbm  exti»- 
jodidally  upon  the  motion,  it  is  certain  that  his  Lordship 
ultimately  dismissed  the  bill;  so  that  the  decree  m  dmt 
CBse^  which  was  afterwards  referred  to  and  folly  con- 
sidered in  WMered  v.  Weihend^  afibrds  no  authority 
the  other  way.  The  recent  dedsion  of  this  Coor^  K^^^bS 
eflbct  to  the  charge  granted  by  Lord  Hastings  upon  hb 
expected  share  of  the  Deccan  prize  {c\  famishes  another 
illustration  of  the  same  general  principle— that,  vrfa^ 
ther  the  subject-matter  of  the  oootraot  be  or  be  not  «t 
esse  at  the  date  of  the  contract  is  immaterisl,  provided  it 
be  of  such  a  nature  and  be  so  specifically  described, 
that  when  it  does  come  in  esse^  it  is  capable  of  being  di»^ 
tincdy  ascertained. 

The  Defendant's  argument,  if  carried  to  ks  full  ex* 
tent,  would  avoid  all  covenants  by  parents  to  leave  a 
specified  diare  of  the  property  they  may  die  possessed  of 
to  their  children,  in  every  case  in  which,  after  an  inter- 
vening bankruptcy,  the  parents  acquire  and  die  possessed 
of  a  new  fortune ;  although  nothing  is  more  common  in 
practice  than  such  covenants,  and  their  valid  operation 
upon  the  property  existing  at  the  death  has  never  been 
disputed.  There  is  no  reason  for  supporting  the  validity 
of  such  a  covenant  as  applied  to  real  estate,  which  does 
not  hold  with  equal  force  in  the  case  of  personalty,  pro- 
vided the  fund  to  be  afiected  by  it  be  distinctly  specified. 

The 

(a)  9  iS'tm.  1854  (c)  Alexander  v.  The  Dvke  of 

(6)  9  Sim,  199.  Wel&ngtaHi  9  Run.  ^  Myke^ZS* 
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The  real  no  ksB  than  the  penonal  property  which  a  18S8. 
trader  acqairea  at  any  time  previous  to  his  certificate^  is 
liable  to  the  creditors  noder  the  fiat,  snbjeot,  of  coarse, 
to  prior  charges  and  incumbrances;  bvt  where  a  cim»- 
tract  is  lo  operate  upon  subject-matter,  which,  whether 
real  or  personal,  the  banfcmptcy  cannot  reach,  and  does 
not  affect  to  deal  with,  to  consider  the  obl%|ation  as 
iiuKng  or  destroyed  in  consequence  of  die  bankruptcy 
would  plainly  be  most  absurd  and  unjust. 

The  bankrupt  act  only  provides  finr  personal  ob- 
ligations, and  so  fiur  as  this  covenant  is  personal^  un- 
doubtedly the  bankruptcy  has  destroyed  it.  But  here 
there  were  two  distinct  and  independent  covenants; 
the  one  (which  is  gone)  to  pay  the  annuity ;  the  other, 
to  secure  the  annuity  by  a  charge  upon  the  prqper^ 
expected  from  the  wife.  The  latter  created  an  ob- 
ligation which  bound  the  conscience  of  the  covenantor 
mth  reference  to  a  specific  fiind  not  actually  exist* 
ing  at  the  time,  but  expected  soon  to  come  in  esse* 
That  obligation  remains  in  full  force,  notwithstanding 
the  fiulure  of  the  other  covenant ;  and  the  instant  the 
expectations  are  realised,  the  equity  attaches.  If  that 
were  not  so,  where  would  be  the  use  of  the  second  cove- 
nant as  a  further  and  additional  security  ?  If  the  Court 
enforces  the  obligation  specifically  in  the  present  in- 
stance, the  Plaintiff  will  recover  payment  of  his  annuity ; 
the  Defendant  will  be  compelled  to  satisfy  a  demand^ 
which,  in  morality  and  equity,  is  still  subsisting;  and  no 
possible  injury  will  be  done  to  the  general  body  of  the 
creditors. 


T%e  Lord  Chancellor,  after  stating  the  case,  de-       ^ug.3. 
livered  judgment  as  follows :  — 

That 
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18S3.  That  the  daim  to  the  annuity  is  barred  by  the  bank- 

rapt  act|  cannot  be  denied;  for  the  annuity  was  an  ior 
terest  of  which  the  value  was  capable  of  calcnladon^  and 
for  which  proof  might  have  been  made  under  the  oom- 
mission.  But  the  covenant  to  secure  that  annui^  gE^^ 
the  annuitant  a  right  which  could  not  in  any  way  be 
made  the  subject  either  of  calculation  or  of  proof;  and  it 
seems  impossible  to  understand  how  such  a  right  oonld 
be  barred.  Consider  the  nature  of  the  interest  which 
the  covenantor  had,  which  alone  at  the  execution  of  tbe 
covenant  he  could  pass,  and  which,  therefore,  must  be 
the  measure  of  the  covenantee's  proof  under  the  com- 
mission; and  it  will  appear  that  all  proof  was  out  of 
the  question  in  such  a  matter,  and  that,  consequently, 
there  was  nothing  upon  which  the  discharging  power  of 
the  certificate,[with  its  co-relative,  the  power  of  proving^ 
could  operate. 

At  tbe  execution  of  the  covenant,  the  bankrupts 
wife  was  alive;  and  the  only  interest  which  the  bank- 
rupt possessed,  and  over  which  he  covenanted  to  give 
a  securi^,  was  the  possibility  of  benefits  which  she 
might  choose  to  leave  him  by  her  wilL  He  bound 
himself,  in  case  he  should  eventually  take  any  thing 
under  that  will,  to  give  his  creditor  a  security  over 
it  It  is  impossible  to  treat  this  covenant  as  a  con- 
tingent debt— « it  is,  in  truth,  no  debt  at  all;  it  is 
a  mere  personal  obligation  to  do  a  certain  thing  in  a 
most  uncertain  event.  If  the  covenantee  attempted  to 
prove  in  respect  of  it,  how  was  it  possible  for  the  com- 
missioners to  ascertain  the  value  thereof^  and  admit  him 
to  prove  tbe  amount  so  ascertained,  as  the  fifty-sixth 
section  of  the  bankrupt  act  directs  ?  But  it  is  plainly 
not  at  all  like  a  debt  payable  upon  a  contingency, 
which  forms  the  subject. of  that  section.     The  Court  of 

K  ing^s 
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Kiog's  Bench,  in  Tcylor  v.  Yoimg{(i)^  hdd  it  too  clear  18dS« 
to  admit  of  argument,  that  no  value  could  be  put  upon 
a  covenant  to  perform  covenants ;  and  that  the  cove- 
nantor's bankruptcy,  therefore,  could  not  be  pleaded  in 
bar  to  an  action  upon  such  a  covenant  But  the  dif- 
ficulty of  valuing  such  a  covenant  as  the  one  now  before 
the  Court  would  be  infinitely  greater. 

Another  point,  however,  is  made.  The  covenant 
itself  is  contended  to  be  void,  on  the  ground  of  its  re- 
lating to  a  mere  expectancy ;  and  the  cases  KXBeMey  v. 
Neaiand  and  Hdbson  v.  Treoor{b\  in  Lord  Ma/cde^ 
JieUP%  dme,  are  said  to  have  been  shaken  by  later 
cases,  and  particularly  by  Hanaoood  v.  Tooke.  But,  so 
far  is  this  firom  being  correct,  that  on  the  contrary,  some 
of  those  later  cases  recognise  the  authority  of  the  older 
ones,  and  carry  the  principles  there  admitted  somewhat 
further,  while  none  of  them,  when  duly  considered, 
indicate  the  least  dq>arture  firom  them. 

In  Wetheredr*  We(hered{c\  besides  the  agreement 
to  share  expectancies,  there  occurred  the  additional 
circumstance  of  the  relation  in  which  the  contracting 
parties  stood  to  the  party  fix>m  whom  the  property,  the 
subject-matter  of  agreement,  was  to  be  derived,  and 
the  consequent  argument  founded  on  the  impolicy  of 
favouring  arrangements  in  derogation  of  the  parental 
authority.  The  agreement  of  the  parties  there  was  to 
share  equally  between  them  whatever  of  the  real  or 
personal  estates  of  their  father  might  come  to  them  at 
his  decease,  by  devise^  descent,  or  otherwise;  and  also 
whatever  he  might  advance  to  them  in  any  way  during 
his  life.     But  the  Vice-Chancellor,  after  considering 

the 

(a)  ZB.^  Aid.  521.  (c)  8  Sim.  1S3. 

(6)  2P»  Wm.lB2.l9U 
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18SS*  tba  caies,  and  denying  Aat  BeeUy  ▼.  Ne&iUmi 
been  0¥er*raled  by  Harwood  v.  Todke^  wfaidt  lie 
aiderad  nther  to  uphold  ifti,  decxeed  a  specific  pecfbrBO!- 
ance  of  the  agreement.  And  ihisaiighom  th^  aigiiineBl^ 
the  whale  stress  was  laid»  not  upon  the  tnnBaction  bck^ 
a  deaUng  with  ezpectancieBi  bat  only  npon  die  relation- 
ship  of  the  parties  so  ds^Uv^  ta  the:  individual  frooa 
whom  the  expectation  was  entertained. 

la  Mom  V*  FauUmer  (a)  there  was  Nothing  like  a 
decision  adverse  Uk  this.  It  was  there  admitted,  that  if 
a  p«son  contracts  to  sell  land  before  he  baa  any  title  to 
it^  equilgr  binds  his  eonscienee  when  the  title  accniesy 
and  compels  him  then  ta  eonvey.  But  the  infierenoe 
was  denied  that  the  ConrI  would  th^pcfore  inleilerey  as 
against  the  heir  of  such  a  person  not  having  tide  ^  the 
timedr  the  contnaotb  All  that  was  said  there^  howevei^ 
waa  only  said  ar^piendo  g  for  the  Chief  Baron  expresriy 
refused  to  enter  into  die  qae8tion>  observing  that  the 
sale,  then  the  subject  of  the  suit^  was  not  such  as  it  be- 
came the  Court  to  oountenmioe.  ^  A  common  sddier," 
said  he»  **  goes  down  to  a  country  aldiouse^  and,  late 
at  night,  calls  together  two  or  three  people^  and  offisrs 
to  aeU.  his  estate;,  and  then  two  persons  bid  for  it,  and 
the  aflbijB  is  all  over.  The  transaction  is  not  seriona 
enough  for  the  Court  to  Interfax  in.** 

Then  Cadeton  y.  Leighton  {b)  decides  nothing  against 
the  authority  of  the  older  oases.  On  the  contrary,  it 
expressly  recognises  them,  and  it  also  recognises  their 
application  to  the  present  question ;  for  BeekUy  v.  Neoh' 
land.  and.  Hobson  v.  Trevor  were  both  cited  in  the  argn* 
ment;  and  Lord  EkUm^  in  referring  to  them,  says  that 
they  were  cases  of  covenant  to  setde  or  assign  property 

which 

(a)  9  Swan.  429.  n.  (h)  5  Mer.  667. 
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whidi  should  fidl  to  the  ooiroBantor  where  the  iaterert  IMS. 
wliich  passed  by  the  ooYeoaDt  was  not  an  interest  ia  the 
land,  but  a  right  under  the  oontraotf  and  therefore  no 
interest  in  the  estates  in  question  passed  under  the  bar- 
gain, and  sale  of  the  coeimisaioners.  What  Carkkm 
y.  Leighim  actually  decides  (aa  fiir  as  that  case  bears 
upon  the  present)  is  this:  —  not  that  a  person  may 
not  validly  deal  with  an  expectancy,  and  bind  himself 
to  convey  it  when  his  title  shall  accrue^  but  only  that 
such  an  obligation  is  merely  personal.  He  is  bound, 
and  he  may  be  compelled  to  perform  the  contract  when 
he  can ;  but  if  be  becomes  bankrupt  before  the  accruer 
of  his  title,  he  has  no  interest  which  passes  by  the  as« 
signment  This  plainly  is  no  authority  against  the 
contention  of  the  Plaintiff  in  the  present  case;  it  is,  as 
far  as  it  goes,  all  in  his  fiivour.  It  is  further  to  be  kq)t 
in  mind  that  Lord  Hardooicke,  in  Wright  v.  Wright  (a), 
referred  to  those  decisions  of  Lord  Macclesfield^  and 
followed  them  in  principle. 

Upon  the  second  point  made^  I  am  therefore  of 
opinion  that  the  argument  against  the  Plaintiff's  right 
fails  entirely. 

• 

One  circumstance  in  this  case,  which  has  led  roe  to 
reconsider  it  with  more  anxiety  than  might  otherwise 
have  been  requisite  is,  that  as  the  debt  to  secure  which 
the  covenant  was  given  —  that  is,  the  annuity  —  was 
capable  of  valuation,  it  may  be  said  there  was  a  discharge 
of  the  debt  itself  by  the  certificate,  and  that  therefore 
the  security  for  the  debt  must  also  be  gone.  But  that 
result  by  no  means  follows.  The  one  liability  was 
provable  —  it  was  a  debt;  the  other  was  a  personal 
obligation  to  do  an  act  in  a  certain  event  which  did  not 

happen 

(a)  1  Fes.  sea.  409. 
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1888.'       happen  till  after  the  bankniptcy  and  certificatg^  and 

Ln>B        which  might  never  have  hq>paied  at  all;  it  was  no 

V.  debty  though  it  related  to  a  debt. 

Mtiw* 

In  every  view  of  the  ca8e»  I  think  the  judgment  bdow 
right;  and  the  appeal  must  be  digmisged  with 
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ABATEMENT  OF  LEGACY. 
See  Will,  6. 

ACCOUNT. 

In  a  case  of  account,  in  which  the 
Master  had  stated,  that  it  was  in 
his  mind  impossible  to  arrive  at 
that  degree  of  certainty  which 
he  was  anxious  to  obtain,  the 
Court  allowed  an  exception  to 
his  report  upon  reasonable  pre- 
sumption.    Fenner  v.  Agutter. 

Page  120 
See  Pleading,  S,  4. 
Practice,  10. 

ADEMPTION  OF  LEGACY. 

A  testator  gave  to  M,  F.,  whom  he 
afterwards  married,  among  other 
bequests,  50L  long  annuities,  which 
he  had  purchased  with  lOOOl.  left 
him  by  the  will  of  J.  T.  After 
his  marriage  he  made  a  codicil,  by 
which  he  confirmed  to  his  wife  the 
Vol.  L 


benefits  given  to  her  by  his  will> 
in  additional  to  the  provisions  made 
for  her  by  her  marriage  settle- 
ment. He  afterwards  sold  his  long 
annuities,  and  with  the  produce 
purchased  new  annuities^  which 
differed  only  from  the  long  annui- 
ties by  being  terminable  a  quarter 
of  a  year  sooner.  Subsequently 
to  this  transaction,  he  madeanother 
codicil,  by  which  he  confirmed  his 
will  and  former  codicil :  Held, 
that  the  legacy  of  SOU.  long  annui- 
ties was  adeemed.  Pattiton  v. 
Pattuon.  Page  12 

ADMINISTRATION  OF 

ASSETS. 

Where  an  intestate's  estate  has  been 
distributed  under  a  decree  in  an 
administration  suit,  among  persons 
found  by  the  report  to  be  his  next 
of  kin,  a- person  claiming  to  be  the 
sole  next  of  kin  of  the  intestate  is 
Z  z  not 
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not  precluded  from  filing  a  bill 
against  the  persons  alleged  to  have 
been  erroneously  found  to  be  the 
next  of  kin,  for  the  purpose  of 
obtaining  restitution  of  the  fund 
so  distributed.  And  if  the  right 
of  the  Plaintiff  so  claiming  shall 
be  established,  the  persons  among 
whom  the  fund  has  been  dis- 
tributed will  be  compelled  to 
repay  it  to  the  Plaintiff,  but  the 
Plaintiff  will  be  bound  by  the  ac- 
counts taken  in  the  administration 
suit.    David  v.  Frotod.    Page  200 

ADMINISTRATOR. 

Where  there  was  a  fund  in  Court 
standing  to  the  separate  account 
of  a  married  woman,  whose  hus- 
band sarviTcd  her,  and  died  be- 
fore administering  to  her  estate, 
the  fund  was  ordered  to  be  paid 
lo  the  wife's  legal  personal  repre- 
sentative, although  such  repre- 
sentative had  not  also  obtained 
administration  to  the  husband*8 
estate.  Gutteridge  v.  Siilwell,  486 

AGREEMENT. 
See  Costs. 

Vendor  and  Purchaser. 

ANNUITY. 
See  Baron  and  Feme. 
Lien,  1,  2. 
Will,  6. 

APPOINTMENT. 

A  daughter  being  entitled  under  the 

marriage  settlement  of  her  father 

and  mother  to  such  share   and 

interest  in  lands  and  money,  as 


the  surviving  mother  should  sp- 
point,  provides  by  her  own  mar- 
riage settlement,  that  all  such 
share  and  interest  to  which  she 
should  become  entitled,  under  her 
mother's  settlement,  should  be 
▼ested  in  trustees  to  the  use  of 
her  intended  husband  for  life, 
remainder  to  herself  for  life,  re- 
mainder to  the  children  of  the 
marri^e.  Four  years  after  the  mar- 
riage, the  mother  appoints  a  sum 
of  3000^.  to  be  paid  to  the  trustees 
of  the  daughter's  settlement,  upon 
the  uses  therein  expressed,  in 
satisfaction  of  the  daughter's  share 
and  interest  under  the  marriage 
settlement  of  the  father  and  mother: 
Held,  that  this  was  substantially 
an  appointment  to  the  daughter, 
and  therefore  valid.  LimbardY, 
Grote.  Page  1 

ASSETS. 
A  testator  devised  his  real  estate  to 
trustees  and  their  heirs,  upon 
trust  to  sell,  and  after  declaring 
his  will  to  be  that  the  dear  money 
arising  from  such  sale  should  sink 
into  and  become  part  of  bis  per- 
sonal estate,  he  gave  and  be- 
queathed the  same,  and  all  his 
stock,  crops,  goods,  and  effects 
whatsoever,  to  the  same  trustees, 
their  executors  and  administrators, 
upon  trust,  after  converting  the 
same  into  money,  and  paying  all 
his  debts,  funeral  and  testamentary 
expenses,  to  pay  legacies  and  dis- 
pose of  the  residue.  This  is  sub« 
stantially  a  devise  for  payment  of 
debts  within  the  fourth  section  of 

I        tlie 
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the  statote  of  fraudulent  devises ; 
the  produce  of  ike  real  estate, 
tfaereforey  is  equitable  assets,  and 
the  specialty  creditors  having 
exhausted  the  personal  estate, 
the  simple  contract  credftors  are 
entitled  to  have  the  assets  mar- 
shalled  in  their  favour.  Soames  v. 
Robinson.  Page  500 

ATTORNEY. 

Where  an  attorney  who  draws  the 
will  of  the  testator  takes  a 
benefit  under  it,  the  case  is  to  be 
considered  with  peculiar  jealousy, 
and  the  jury  who  try  the  validity 
ofthe  will  must  be  satisfied  that 
lie  knew  its  contents;  but  their 
consideration  need  not  be  confined 
to  direct  evidence,  and  they  may 
find  for  the  will  upon  circumstan- 
tial evidence  only.  Raxoorth  v. 
Marriott.  B43 


BANKRUPTCY. 
A  trader  entitled  to  large  freehold 
and  leasehold  estates,  but  greatly 
embarrassed,  and  having  com- 
mitted acts  of  bankruptcy,  con- 
veyed his  freehold  and  leasehold 
estates  to  trustees,  upon  trust  to 
tell  or  mortgage,  and  to  apply  the 
produce  as  he  should  direct.  It 
appeared  that  the  trust  deed  was 
executed  under  advice,  for  the 
purpose  of  effecting  a  conversion 
of  the  trader's  property,  with  a 
view  to  an  arrangement  with  his 
creditors,  to  which  he  was  himself 


considered  incompetent  from  the 
state  of  his  health.  Heidi  that 
the  trust  deed  was  not  an  act  of 
bankruptcy.  Greentooodr.  Chureh* 
m.  Page  546 

See  Pleadino»  1. 

P0W£R,  1. 

Specific  PervormamoeiISiS. 
Trade. 

BARON  AND  FEME. 
In  a  deed  executed,  upon  a  separ- 
ation between  husband  and  wife» 
by  them  and  the  trustees  of  their 
marriage  settlement,  the  wife 
charged  her  separate  property 
comprised  in  the  settlement  wiUi 
the  payment  of  an  annuity  to  tfhe 
husband,  and  tite  husband  re- 
leased his  marital  rights  in  respect 
of  all  future  property  acquired 
by  the  wife.  The  release  by  the 
husband  is  a  good  consideration 
for  the  grant  of  the  annuity  by 
the  wife,  and  the  Court  will  en- 
force the  payment  of  the  annuity. 
Logan  v.  Birkett.  220 

See  Marital  Right. 

BOND. 
1.  On  an  inquiry  as  to  the  circum- 
stances under  which  a  bond  was 
given,  the  reference  having  been 
made»  under  an  order  by  consent, 
in  a  suit  for  the  administration  of 
the  assets  of  the  obligors,  the 
Master  found  that  the  bond  was 
voluntary,  and  given  as  a  bounty 
to  the  obligee;  the  latter  having 
claimed  it  as  a  bond  given  partly 
for  money  lent,  and  partly  for 
services  performed.  The  finding 
Zz  2  of 
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of  the  Master  being  unsatisfactory 
to  the  Court,  but  being  ultimately 
confirmed  by  the  House  of  Lords, 
leave  was  given  by  the  Court, 
upon  petition  by  the  personal  re- 
presentative of  the  obligors,  to 
institute  a  suit  to  impeach  the 
validity  of  the  bond,  considered 
as  a  gifl  from  employers  to  their 
agent.  The  Earl  of  IVinchiisea  v. 
Garetty.  Page  253 

2.  Where  a  bond  is  given  by  the  bor- 
rower of  a  sum  of  stock,  to  secure 
the  replacement  of  4he  stock, 
and  payment  in  the  mean  time  of 
sums  equal  to  the  interest  and 
dividends,  and  a  bonus  is  after- 
wards declared  upon  the  stock, 
the  lender  b|9  an  equity  to  be 
placed  in  the  same  situation  as  if 
the  stock  had  remained  in  his 
name,  and  is  consequently  ex- 
titled  to  the  replacement  of  the 
original  stock  increased  by  the 
amount  of  the  bonus,  and  to  divi- 
dends in  the  mean  time,  as  well 
upon  the  bontis  as  upon  the  origi- 
nal stock.    Vaughan  v.  Wood,  403 

S.  A  person  conveyed  estates  to 
trustees  upon  trust  to  sell  and 
apply  the  produce  of  sale  in  dis- 
charging all  his  bond  debts,  toge* 
ther  xoith  the  interest  then  due  and 
to  groto  due  for  the  same,  to  the 
day  of  payment.  A  bond  creditor 
claiming  under  this  deed  is  not 
entitled  to  principal  and  interest 
beyond  the  amount  of  the  penalty 
of  the  bond.     Hughes  v.  fVynne. 

20 


BREACH  OF  TRUST- 
The  commercial  correspondents  of 
executors  acting  under  a  power 
of  attorney,  held  to  be  respons* 
ible  to  the  testator's  estate  for  the 
amount  of  the  produce  of  stodc, 
part  of  such  estate,  sold  by  them, 
and  applied  by  the  direction  of 
the  executors  in  payment  of  a 
balance  due  from  the  latter,  as 
partners  in  a  commercial  con- 
cern, to  their  correspondents,  with 
full  knowledge,  on  the  part  of  the 
correspondents,  that  the  stock 
was  part  of  the  testator's  assets. 

There  is  no  primary  liability 
in  respect  of  breaches  of  trust* 
all  parties  to  a  breach  of  trust 
being  equally  liable  ;  and  it  is  no 
objection  to  a  suit  brought  by 
parties  seeking  relief  against  a 
breach  of  trust,  that  one  of  the 
Defendants  against  whom  no  relief 
is  prayed,  may  have  been  a  party 
to  such  breach  of  trust.  Wilson 
V.  Moore.  Page  126 


CANAL  ACTS. 
Construction  of  the  Glamorganshire 
canal  acts. 

Principles  applicable  to  the  con- 
struction of  acts  of  parliament 
establishing  public  companies  with 
extraordinary  powers  for  the  exe- 
cution of  works  of  local  or  general 
utility.  Blaiemore  v.  The  Gla- 
morganshire    Canal   Navigation. 

154 

See  Injunction,  1. 

CHAPEL. 
See  Injunction,  2. 
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CHARITY. 

1.  In  a  suit  against  a  corporation  to 
establish  eight  charitable  trusts,  of 
which  seven  were  for  the  benefit 
of  poor  members  of  the  corpor- 
ation exclusiTely,  and  the  eighth 
was  subject  to  a  fixed  payment  to 
another  corpocation;  it  was  held, 
that  this  .latter  corporation  was  a 
necessary  party  as  the  suit  was 
then  framed,  and  that  such  an  ad- 
dition of  parties  might  render 
the  suit  multifarious,  leave  was 
given  to  amend  the  information, 
by  striking  out  the  matter  relating 
to  the  charity  last  mentioned.  At- 
torney General  v.  Merchant  Tai- 
lor^  Company.  Page  189 

2.  In  the  administration  of  charity 
property,  given  not  for  purposes 
of  individual  benefit,  but  for  per- 
formance of  duties,  if  the  re- 
venues increase  so  as  to  exceed  a 
reasonable  compensation  for  the 
duties,  the  surplus  must  be  ap- 
plied to  other  charitable  purposes. 

Where  property  was  given  to  a 
schoolmaster,  to  be  applied  partly 
for  the  purposes  of  a  free  school, 
(incorporated  under  the  name  of 
the  schoolmaster  and  guardians,) 
and  partly  for  other  specified  cha- 
ritable purposes,  and  no  intention 
could  be  presumed  of  giving  in- 
dividual benefit  to  the  person  filling 
the  office  of  schoolmaster,  the 
surplus  income  having  increased 
beyond  the  extent  of  a  reasonable 
compensation  for  the  schoolmas- 
ter's duties,  the  Court  directed 
the  surplus  to  be  applied  to  other 
charitable  purposes.         Attorney 


General  v.  The  Master  of  Brent' 
toood  School,  Page  876 

3.  An  annual  sum  was  given  to  trus- 
tees, to  be  paid  as  an  apprentice 
fee  for  a  boy  who  should  be 
chosen  out  of  a  particular  parish  ; 
failing  which,  out  cf  certain  other 
parishes ;  and  in  default  of  the 
sum  being  claimed,  then  for  the 
benefit  of  Christ's  Hospital.  The 
sum  was  not  claimed  for  many 
years,  and  considerable  arrears 
accumulated  in  consequence : 
Held,  that  ChrisVs  Hospital  was 
not  entitled  to  such  arrears,  but 
that  they  ought  to  be  applied 
according  to  a  scheme  for  the 
benefit  of  the  specified  parishes  in 
the  first  place. 

Upon  a  petition  under  the 
52  G.  3.  c.  lOl .,  the  Court  will 
adjudicate  between  the  conflict- 
ing claims  of  different  charities, 
where  the  point  to  be  decided  is 
simply  a  question  of  law  depend- 
ing on  the  construction  of  a  par- 
ticular instrument.  An  objection 
to  the  jurisdiction  under  that 
statute,  if  not  raised  in  the  Court 
below,  will  be  very  reluctantly  en- 
tertained on  appeal.  In  re  Upton 
IVarren.  410 

4.  A  gift  of  a  specific  sum,  out  of 
the  rents  of  an  estate,  to  one  of 
the  chartered  companies  in  the 
city  of  London^  **  for  increase  of 
their  stock  of  com  for  the  service 
of  the  market  in  London;*  and 
a  gift  of  the  residue  of  such  rents 
to  the  same  company^  ^*  for  the 
further  increase  of  their  stock  of 
corn,"  are  donations  for  the  be- 

Z  z  3  nefit 
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nffit  of  the  company  and  its 
roTenaeSi  and  not  subject,  there- 
forei  to  the  jurisdiction  of  the 
Court  as  charities.  Attorney  Ge- 
neral T«  Haberdasheri  Company. 

Page  420 
5*  A  devise  of  estates  to  the  Fish- 
mongers'  Company,  subject,  among 
other  things,  to  a  charge  to  dis- 
tribute among  the  poor  138  quar- 
ters of  coals,  or  else  money  to  buy 
the  same  coals  unto  the  same 
number  at  the  price  of  8«^  a 
quarter,  reciting  that  the  sum  total 
in  money  for  the  said  coals,  at  the 
price  aforesaid,  amounted  to  4^ 
12i.  a  year,  and  further  directing, 
that  if  the  coals  be  bought  for  a 
less  price,  then  more  coals  should 
be  given,  leaves  it  optional  with 
the  company  to  distribute  either 
the  quantity  of  coals,  or  the  4/. 
12i.  annually.  In  the  matter  of 
JordeyWe  Charity.  416 

COMMISSION   ON   CONSIGN- 
MENTS. 
See  MoRTOAosB. 

CONSTRUCTION. 
See  Canai.  Acts. 
Lien,  2. 
Settlement. 
Statutes. 
Will. 

CONVERSION  OF  REALTY. 
Set  Will,  13.15. 

CONVERSION  OF  STOCK. 
See  Lien,  2. 


COPYHOLD. 

1.  The  heir  may,  without  admit' 
tance,  devise  copyhold  estates  de- 
scended upon  him.  King  r. 
Turner.  Psgt  456 

2.  When  a  testator  at  the  mskiog 
of  his  will  lias  the  legal  seisb  of 
a  copyhold,  and  devises  it,  and 
the  devisee  is  not  admitted, 
nothing  passes  by  the  will  of  the 
devisee,  and  an  admittance  of  the 
devisee,  subsequent  to  his  will, 
will  not  alter  the  case.  But 
where  a  testator  has  only  so 
equitable  interest  in  a  copyhold 
and  devises  it,  the  equitable  inter- 
est will  pass  to  the  devise^  sod 
the  devisee,  though  never  admit- 
ted, may  devise  such  equitable 
interest.      Philip    v.   Phmpi- 

m 

CORPORATION. 
See  Charitt,  1. 

COSTS. 
An  agreement  to  pay  costs  is  so 
agreement  to  pay  taxed  cosU: 
and  a  third  party,  paying  a 
solicitor's  bill  of  costs,  in  order  to 
compromise  a  suit,  stands  in  the 
same  situation  with  respect  to  the 
right  of  claiming  taxation  as  the 
solicitor's  client.  Vincent  ▼• 
Venner.  212 

See  Practice,  7,  8. 

Vendor  and  Pvrchasib- 

COVENANT. 
See  Specific  Performanqx*  ^ 
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CUMULATIVE  LEGACY. 
Upon  the  question,  whether  a  legacy 
is  cumulative  or  substitutional,  the 
object  of  the  Court  will  be  to  as- 
certain the  testator's  intention, 
which  can  only  be  done  by  a 
clos^  and  critical  examination  of 
the  language  used  in  the  testa- 
mentary instruments:  Held,  upon 
the  language  of  the  codicil  in  this 
case,  that  a  bequest  contained  in 
the  codicil  was  in  addition  to  one 
given  by  the  will. 

Under  what  particular  circum- 
stances and  to  what  extent  parol 
evidence  may  be  resorted  to  upon 
the  question  of  cumulation  or  sub- 
stitution,  quare.     Guy  v.  Sharp, 

'  Page  589 


DEMURRER. 
See  Pleading,  7. 

DISCLAIMER. 
A  person  named  as  executor  and 
trustee  under  a  will,  did  not 
formally  renounce  probate  until 
after  the  death  of  the  acting  exe- 
cutrix, nor  did  he  ever  disclaim 
by  deed  the  trust  of  the  real 
estate ;  but  he  purchased  a  part 
of  the  real  estate,  and  took  the 
conveyance  from  the  widow,  who 
was  tenant  for  life,  and  the  heir, 
jto  whom  the  estate  roust  have 
descended  upon  the  disclaimer  of 
the  trust.  During  the  life  of  the 
acting  executrix,  however,  he  in- 
terfered in  the  disposition  of  the 


testator's  property,  as  her  friend 
or  agent :  Held,  that  he  was  not* 
under  the  circumstances,  charge- 
able as  executor  or  trustee* 

A  deed  of  disclaimer  is  the  best 
evidence  of  the  renunciation  of  a 
trusty  but  the  conduct  of  the 
party  desirous  of  renouncing  a 
trust  may  amount  to  a  disclaimer. 
Siacey  v.  Elpk.  P^e  195 

DISCOVERY. 

L  On  a  bill  of  discovery  in  aid  of 
the  defence  to  an  action  brought 
by  a  corporation  for  the  recovery 
of  town  dues,  the  Defendants  by 
their  answer  admitted  that  they 
hacTin  their  custody,  and  relating 
to  the  matters  mentioned  in  tliC 
bill,  divers  cases  which  had  been 
prepared  and  laid  before  counsel, 
in  contemplation  of  the  then 
pending  litigation,  as  also  certaia 
grants  and  deeds,  which  were  the 
title  deeds  and  documents  evi- 
dencing their  title  to  the  dues  in 
question  :  Held,  that  the  Plaintiffs 
in  equity  were  not  entitled  to  an 
inspection  of  such  cases  or  deeds. 
Bolton  V.  Corporation  of  Liver* 
pooL  88 

2.  On  a  bill  which  sought  to  charge 
a  solicitor  with  a  fraud  practised 
on  the  Platntiffs^  ia  the  course  of 
proceedings  on  hia  elieiiA's  behalf, 
the  CAirt  refused  to  order  the 
production  of  entries  and  me- 
morandums contained  in  the 
Defendant's  bookB,  or  of  written 
communications,  made  or  re- 
ceived  by  him,  relating  to  those 
Z  z  4  pro- 
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proceedings,  and  admitted  by  the 
answer  to  be  in  the  Defendant's 
custody. 

And,  generally,  it  seems  that  a 
solicitor  cannot  be  compelled,  at 
the  instance  of  a  third  party,  to 
disclose  matters  which  have  come 
to  his  knowledge  in  the  conduct 
of  professional  business  for  a 
client,  even  though  such  business 
had  no  reference  to  legal  pro- 
ceedings, either  existing  or  in 
contemplation.  Greenough  ▼. 
GaskeO.  Page  98 


ELECTION. 
&e  Transfer  of  Stock,  1. 

EMPLOYER  AND  AGENT. 
Principles  upon  which  the  Court 
proceeds  in  determining  the  vali- 
dity of  gifls  from  employers  to 
their  agents.  WinchUsca  v.  Ga- 
retty.  iJSS 

ENROLMENT. 
See  Practice,  10,  11. 

EVIDENCE. 

See  DiscovRRY,  1, 2. 

Production  of  Doccments. 
Witness.  • 

EXCEPTIONS. 

See  Account,  8. 
Practice,  2. 


EXECUTOR. 
The  executor  of  a  mortgagee  pur^ 
chased  the  equity  of  redemp' 
tion  of  the  mortgaged  estate  in 
his  own  name,  with  the  money 
due  on  the  mortgage,  and  a  small 
advance  beyond  it:  Held,  that  he 
was  a  trustee  of  the  purchase  for 
the  benefit  of  the  testator's  estate 
Fosbrooke  v.  Balguy.      Page  296 

EXONERATION  OF  PERSON- 

ALTY. 

See  Will,  2.  7. 

EXPECTANCY, 
See  Specific  Performancs,  S. 


FOLLOWING  OF  ASSETS. 
Merchants,  who,  by  the  direction 
of  an  executor,  their  commercial 
correspondent,  applied  a  fund, 
which  they  knew  to  be  part  of  the 
testator's  assets,  in  satisfaction  of 
advances  made  by  them  in  the 
course  of  trade,  to  reliere  the 
embarrassments  of  their  corre- 
spondent, were  held  to  be  respons- 
ible for  the  fund  so  applied,  to 
general  pecuniary  legatees  under 
the  will  of  the  testator.  WiUon  ▼. 
Moore.  S87 

See  Administration. 
Breach  of  Trust. 

FRAUD. 
See  Marital  Right. 

FREE-SCHOOL. 
See  Charity,  % 
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GRANT. 
See  Will f  11. 


IMPERTINENCE. 
See  Practice,  2. 

INFANT. 

The  Court  has  authority  to  order 
maintenance  for  infants  out  of  the 
jurisdiction,  if  the  circumstances 
of  the  case  require  it ;  and  ^here 
an  infant  had  been  taken  by  his 
father,  who  had  absconded  with- 
out  haying  surrendered  to  a  com- 
mission of  bankruptcy,  to  America^ 
and  the  father  would  not  suffer 
the  infant  ^  return  to  England^ 
the  Court,  upon  appeal,  gave 
liberty  to  the  guardian  to  apply 
annually  for  an  allowance  for  the 
infant's  maintenance  and  educa- 
tion in  America^  on  condition  of 
producing  certificates,  showing  the 
proper  application  of  the  money. 
Stephens  v.  James.  Page  627 

INJUNCTION. 
1.  On  an  interlocutory  application 
for  an  injunction,  the  Court  will 
only  act  prospectively,  and  with  a 
view  to  keep  matters  in  statu  quo, 
and  will  not,  unless  in  a  very  spe- 
cial case,  grant  the  order  in  such 
a  form  as  indirectly  to  compel 
some  positive  act  to  be  done  by 
the  party  enjoined. 

Effect  of  laches  in  depriving  a 
party  of  his  remedy  by  injunc- 


tion. Blakemorey,  The  Glamorgan' 
shire  Canal  Navigation.  Page  154* 
2.  Injunction  granted  upon  affidavit, 
before  answer,  to  restrain  the  De- 
fendants, trustees  of  a  chapel 
erected  by  a  Presbyterian  congre- 
gation for  religious  worship  ac- 
cording to  the  usages,  discipline, 
and  doctrine  of  the  Church  of 
Scotland,  from  electing  as  minister 
a  person  not  duly  licensed  by  that 
church ;  but  an  injunction  to  re- 
strain them  from  allowing  persons, 
not  so  licensed,  to  officiate,  and 
from  preventing  persons  so  li- 
censed and  otherwise  duly  autho- 
rized, from  officiating  during  the 
intermediate  period  prior  to  such 
election,  was  refused.  Milligan 
V.  Mitchell.  446 

INSOLVENCY. 
See  Pleading,  5. 
Practice,  2. 

Specific  Performance,  1. 
Will,  1. 

INTEREST. 
See  Bond,  3. 


JOINT  STOCK  COMPANY. 

See  Pleading,  7. 

JUDGMENT. 
See  Lien,  1. 

JURISDICTION. 
See  Charity,  3. 
Infant. 
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LACHES. 
See  Injunction,  I. 

LEASE. 
See  Specivic  Pxrformancx^  U  2. 

LEGACY. 
See  Ademption. 

Cumulative  Lboact. 

Will- 
legacy  DUTY. 

A  testatrix  gave  to  Z.  for  his  life  an 
annuity  or  clear  yearly  sum  of 
500/.  to  be  paid  and  payable  half 
yearly,  out  of  real  estate,  clear  of 
all  taxes  and  outgoings.  The 
annuitant  takes  it  clear  of  the 
legacy  duty.        Louck  v.  Peters. 

Page  489 
See  Will,  4. 

LEGACY,  SPECIFIC. 

See  Ademption. 

LIEN. 

1.  A  father  conveyed  real  estates 
to  trustees,  upon  trust  to  sell,  and 
repurchase  annuities  granted  by 
his  son,  and  pay  the  son's  debts 
at  their  discretion,  and  subject 
thereto,  upon  trust  for  the 
father  for  life,  with  remainder 
to  his  son  in  fee.  An  annuitant 
mentioned  in  a  schedule  to  the 
deed,  and  stated  to  have  entered 
up  and  docketed  a  judgment  upon 
a  warrant  of  attorney  which  ac- 
companied his  security,  has  no 
lien,  by  virtue  of  his  judgment, 


upon  the  produce  of  the  trust 
tates,  when  sold.     Faster  w,  Biack» 
stone.  Page  297 

2.  A  court  of  equity  looks  to  the  ge- 
neral intent  of  a  deed,  and  will 
give  it  such  a  construction  as  sup- 
ports that  general  intent,  although 
a  particular  expression  in  the  deed 
may  be  inconsistent  with  it. 

A  jointress  being  entitled  under 
a  settlement  to  a  rent- charge  of 
800/.  a  year,  consented,  for  the 
purpose  of  facilitating  the  sale  of 
the  settled  estates,  to  concur  with 
the'  trustees  in  conveying  the 
estates  exonerated  fivm  her  join- 
ture  upon  having  her  jointure  suf- 
ficiently secured;  and  a  sum  of 
16,000/.  Navy  5  per  cents.,  part  of 
tlie  produce  of  ik^  sale,  having 
been  invested  in  S  name  of  the 
trustees,  the  jointress,  by  a  deed 
declaring  the  trusts  of  the  invest- 
ment, agreed  '*  to  accept  the  divi- 
dends and  annual  produca  oi  the 
stock  so  invested,  in  full  discharge 
or  satisfaction  of  her  jointure  rent- 
charge  of  800/."  By  the  succes- 
sive conversion  of  the  Navy  5  per 
cents,  into  4  per  cents,  and  3^  per 
cents.,  the  income  arising  from  the 
original  investment  was  reduced 
to  588/.  a  year:  Held,  that  the 
jointress  had  a  lien  upon  the  capi- 
tal of  the  sum  invested,  fur  the 
purpose  of  making  good  the  full 
amount  of  her  annuity  of  800/. 
Arundell  v.  ArundelL  316 

LUNATIC. 
Where  a  lunatic,  who  had  no  issue, 
was  seised  of  an  estate  tail  in  pos- 
session, 
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sesftioiii  with  the  immediate  rever- 
Bion  to  himself  in  fee,  and  the 
land  had  been  sold  under  the 
I  W.i*  c,  65*  for  payment  of  his 
debtSy  an  order  was  made  on  the 
committee  to  suffer  a  recovery  on 
behalf  of  the  lunatic,  in  order  to 
complete  the  title  to  a  purchaser. 
In  the  Matter  of  Brand.  Page  150 


MAINTENANCE. 
See  Infant. 

MARITAL  RIGHT. 
A  lady,  pending  a  treaty  of  marriage, 
which  afterwards  took  effect,  made 
a  voluntary  assignment  of  part  of 
her  property  to  her  sister :  Held, 
that  the  husband,  who  was,  under 
the  circumstances,  presumed  to 
have  had  notice  of  the  assignment 
before  his  marriage,  was  not  en- 
titled  to  set  it  aside  on  the  ground 
of  fraud  upon  his  marital  right. 

Relief  against  a  disposition  of 
property  by  the  intended  wife, 
pending  a  treaty  of  marriage,  can 
only  be  given  where  the  husband 
has  been  kept  in  ignorance  of  the 
transaction;  and  semble,  that,  in 
applying  the  principle  upon  which 
conveyances  made  by  the  in- 
tended wife,  pending  a  treaty  of 
marriage,  are  avoided  on  the 
ground  of  fraud  upon  the  marital 
right,  the  Court  will  take  into 
consideration  the  meritorious  ob- 
ject of  such  conveyances,  and  the 
situation  of  the  intended  husband 


in    point    of  pecuniary    means. 
St.  George  v.  Wake.         Page  610 

MARSHALLING  OF    ASSETS. 
See  Assets. 

MORTGAGEE. 
A  mortgagee  in  possession  of  a  West 
India  estate  is  not  entitled  to 
charge  the  mortgagor  with  com- 
mission on  the  amount  of  bills 
paid,  on  the  value  of  the  consign- 
ments, or  on  the  costs  and  insur- 
ance of  supplies  shipped  for  the 
use  of  the  estate ;  but  stands  in 
precisely  the  same  situation  as  a 
mortgagee  in  possession  of  an 
estate  in  Enf^and. 

Principles  on  which  the  expense 
of  the  home  management  of  such 
estates  is  to  be  calculated.  Leith 
V.  Irvine.  277 

MULTIFARIOUSNESS. 
See  Charity,  L 
Pleading,  6. 


NEXT  OF  KIN. 
See  Will,  3.  8,  9. 


ORDERS  IN  CHANCER?, 
See  Appendix  to  this  Volume. 


PARTIES. 
In  a  suit  against  a  corporation  to 
establish  eight  charitable  trusts,  of 

which 
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which  seven  were  for  the  benefit 
of  poor  members  of  the  corpor- 
ation exclusively,  and  the  eighth 
was  subject  to  a  fixed  payment  to 
another  corporation  ;  it  was  held, 
that  this  latter  corporation  was  a 
necessary  party  as  the  suit  was 
then  framed,  and  that  such  an  ad- 
dition of  parties  might  render  the 
suit  multifarious,  leave  was  given 
to  amend  the  information,  by 
striking  out  the  matter  relating  to 
the  charity  last  mentioned.  At' 
iomey  General  v.  Merchant  Tau 
lors*  Company.  Page  189 

See  Pleading,  2.  4-,  5.  7. 

PARTITION. 

Jurisdiction  and  practice  of  the 
Court  with  respect  to  proceedings 
under  commissions  of  partition. 
Manners  v,  Charlesworth.  330 

PARTNERSHIP. 

Real  estate  purchased  with  partner- 
ship capital  for  the  purposes  of  the 
joint  trade,  is  personal  estate,  and, 
in  respect  of  the  share  of  a  de< 
ceased  partner,  retains  that  charac- 
ter as  between  his  real  and  per- 
sonal representatives.  Phillips  v. 
Phillips.  649 

See  Pleading,  5. 


.1: 


PERSONAL    REPRESENTA- 
TIVE. 

See  Will,  8. 

PLEADING. 
1.   In  a  suit  by  the  assignees  of  a 
bankrupt's  or  insolvent's  estatCi  it 


is  not  competent  to  the  Defend- 
ant to  object  that  the  suit  hag 
been  instituted  without  the  con- 
sent of  the  major  part  in  value  of 
the  creditors,  as  required  by  the 
Bankrupt  and  Insolvent  Debtoci' 
Acts.  The  judgment  in  such  a 
suit  >will  bind  the  creditors,  bat 
the  assignees  take  upon  them- 
selves the  responsibility  that  the 
suit  has  been  properly  instituted, 
and  properly  conducted.  Piercy 
V.  Roberts*  Page  4 

2.  Where  a  Scotch  sequestration  had 
issued  against  a  testator's  heir, 
and  it  was  necessary  in  a  suit  to 
have  the  testator's  real  represent- 
ative before  the  Court  ;  the 
trustee  under  the  sequestration, 
who  was  named  as  a  defendant  to 
the  suit,  and  stated  to  be  out  of 
the  jurisdiction,  was  held  to  be 
a  sufficient  representative  of  the 
testator's  real  estate.  Wilson  v. 
Moore*  126 

3.  A  plea  of  a  settled  account  and 
release,  and  that  such  account 
was  a  fair  and  true  account,  is 
bad  in  form  if  it  does  not  by 
averment  distinctly  negative  the 
several  matters  charged  in  the  bill 
for  the  purpose  of  impeaching 
the  fairness  of  the  account,  al- 
though such  matters  are  positively 
denied  by  an  answer  in  support 
of  the  plea. 

Semblef  in  pleading  a  release 
in  bar  of  an  account,  it  is  not 
necessary,  though  it  is  more  cor- 
rect, to  state  it  as  being  under 
seal.     Phelps  v.  Sproule.         231 

4.  In    a    suit  for  an    account  of 

the 
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the  assets  of  a  deceased  person, 
the  personal  representative  of  his 
former  representatire  is  properly 
joined  as  a  co-defendant  with  his 
continuing  or  present  personal  re- 
presentative.    Holland  v.  Prior, 

Page  2S7 

5.  In  a  suit  by  a  joint  creditor 
against  the  representatives  of  a 
deceased  partner,  and  the  sur- 
viving partner,  the  Plaintiff  was 
held  to  be  entitled  to  satisfaction 
out  of  the  assets  of  the  deceased 
partner,  though  it  was  not  proved 
that  the  surviving  partner  was 
insolvent. 

The  surviving  partner  is  pro- 
perly joined  as  a  defendant  in 
such  a  suit,  being  interested  to 
contest  the  demand  of  the  Plain- 
tiff, and  of  all  joint  creditors,  but 
the  remedy  against  him  is  altoge- 
ther at  law.  Wilkinson  v.  Hen- 
derson*  582 

6.  The  objection,  that  the  bill  is 
multifarious,  cannot  be  taken  on 
the  part  of  the  Defendant  at  the 
hearing,  but  the  Court  will,  itself, 
take  the  objection,  if,  with  a 
view  to  the  regularity  of  its  pro- 
ceedings, it  think  fit  to  do  so. 
Greenwood  v.  Churchill.  559 

7.  A  bill  against  the  directors  of  an 
unincorporated  joint  stock  com- 
pany by  a  holder  of  shares,  of 
which  some  were  original,  and 
others  derivative,  alleging  a  fraud, 
whereby  the  Defendants  had  pro- 
fited at  the  expence  of  the  com- 
pany, and  praying  that  they  might 
account  for  such  profits  to  the 
partnership ;   Held  to  be  demur- 


rable, because  it  did 'not  specifi- 
cally state  the  mode  in  which  the 
Plaintiff  became  a  shareholder, 
and  the  manner  of  his  holding,  or 
whether,  as  to  his  derivative 
shares,  he  had  performed  the  con- 
ditions upon  which,  as  appeared 
from  the  regulations  of  the  com- 
pany, the  transfer  of  shares  was 
to  be  permitted. 

Semble^  The  persons  by  whom 
the  shares  were  assigned  to  the 
Plaintiff  ought  to  have  been  made 
parties.         Walbum    v.    Ingilby. 

Page  61 
8.  There  is  no  primary  liability  in 
respect  of  breaches  of  trust,  all 
parties  to  a  breach  of  trust  being 
equally  liable ;  and  it  is  no  objec- 
tion to  a  suit  brought  by  parties 
seeking  relief  against  a  breach  of 
trust,  that  one  of  the  Defendants 
against  whom  no  relief  is  prayed, 
may  have  been  a  party  to  such 
breach  of  trust.    Wilson  v.  Moore. 

See  Charity,  1. 

POWER. 
1.  R.M.  made  a  settlement  of  real 
estate  to  the  use  of  himself  for 
life,  with  a  power  to  appoint  to 
any  one  or  more  of  his  sons  in  fee 
or  otherwise,  and  in  default  of  ap- 
pointment, to  his  first  and  other 
sons  in  tail,  with  remainder  to 
himself  in  fee.  He  became  bank- 
rupt, and  subsequently  to  his 
bankruptcy  appointed  to  his  eldest 
son  in  fee:  Held,  that  the  ap- 
pointment could  not  enure  as  an 
appointment  to  a  base  fee,  deter- 
minable 
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minabl^  on  the  extinction  of  the 
prior  estates  tail,  because  such  a 
limitation  would  have  been  bad 
in  the  settlement  creating  the 
power. 

Quaere,  Whether  the  power  was 
destroyed  by  the  bankruptcy,  the 
Court  considering  that  the  inva- 
iidfty  of  the  appointment  rendered 
it  unnecessary  to  determine  that 
point.  Badham  v.  Mee.  Page  32 
2.  A  power  of  sale,  to  be  exercised 
during  the  continuance  of  succes* 
sive  estates  tail,  is  good.  Waring 
V.  Cofventry.  249 

See  Appointment. 

PRACTICE. 

1.  The  executor  of  a  creditor,  who 
is  Plaintiff  in  a  creditor's  suit, 
must  take  out  a  prerogative  pro- 
bate, before  he  obtains  the  usual 
decree  for  an  account  Young  v. 
Elvoorthy.  215 

2.  In  a  suit  for  specific  performance 
of  an  agreement  for  a  lease,  the 
Defendant  may,  by  his  answer,  put 
in  issue  any  fact  tending  to  shew 
the  insolvency  of  the  Plaintiff, 
however  it  may  impeach  the  Plain- 
tiff's respectability  ;  but  mere  im- 
putations on  the  moral  character 
of  the  Plaintiff  are  impertinent. 
Where  a  number  of  exceptions  to 
an  answer  allowed  by  the  Master 
are  enumerated  seriatim,  and  the 
Defendant  takes  one  general  ex- 
ception to  the  Master's  report,  al- 
leging that  all  the  beforementioned 
exceptions  ought  to  have  been 
disallowed ;  if  the  Court  is  of 
opinion  that  the  Master  was  right 
in  allowing  any  one  of  the  excep- 


tions, the  general  exception  to 
the  Master's  report  covers  too 
much,  and  wiM  be  over-ruled. 
Pearson  v.  Knapp.  Page  S12 

3.  The  Master's  report  speaks  from 
its  date ;  and  if  a  creditor  of  a  de- 
ficient estate  proves  a  debt  in  re- 
spect of  bills  of  exchange  indorsed 
to  him  by  the  testator,  snd  be- 
fore the  Master  baa  made  lus  re- 
porty  receives  certain  suias  from 
the  estates  of  other  persoas  liable 
on  the  bills,  such  suns  ^iM  be 
properly  deducted  m  the  report 
from  die  amoont  of  die  debt 
proved.    Jennings  v.  EUter.    440 

4.  The  eight  days  given  in  tbe  order 
nisi  for  shewing  cause  against  con- 
firming a  report,  include  the  day 
on  which  the  order  is  served ;  and 
the  circumstance  that  tbe  last  of 
the  eight  dajps  happens  not  %o  be 
an  office  day  does  not  entitle  the 
party  to  shew  cause  on  tfae  next 
day  on  which  the  ofiec  is  open. 
Manners  v.  Brt^an.  453 

5.  Where  a  witness,  who  baa  been 
examined  in  the  cause,  »  after- 
wards examined  before  the  Mas- 
ter, the  rule  restricting  his  ex- 
amination to  points  upon  whidi  he 
has  not  been  previously  examined 
may,  under  special  circarastances, 
and  in  furtherance  of  the  purposes 
of  justice,  be  relaxed.  A  witness 
was  ordered  under  such  circnrn- 

r 

Stances,  to  be  examined  tnva  w>ce 
before  the  Master,  without  the 
usual  restriction.  RofuJey  v. 
Adams.  54S 

6.  An  order  founded  on  a  Master's 
report  is  irregulw,  if  the  report  be 
not  actually  upon  the  file  at  the 

dme 
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time  when  the  order  is  obtained. 
Harris  v.  Cotter.  Page  568 

7.  An  application  for  a  review  of  a 
Master's  certificate  of  taxation,  on 
the  ground  that  certain  items  had 
been  improperly  allowed,  is  not 
regular  by  way  of  motion.  At- 
torney  General  v.  Brown.        567 

8.  The  Master's  decision  on  ques- 
tions of  taxation  is  6nal  as  to  mat- 
ters of  fact  and  amount  of  charges, 
and  is  only  reviewed  by  the  Court 
when  the  Master  acts  upon  a  mis- 
taken  principle;  and  if  the  solici- 
tor negligently  or  ignorantly  takes 
some  unnecessary  proceeding,  it 
is  the  duty  ef  the  Master  to  disal- 
low the  charge  made  in  respect  of 
such  proceeding. 

Where  it  is  the  usage  of  the  pro- 
fession that  certain  business  should 
be  intrusted  to  an  agent  in  London, 
a  country  solicitor  will  not  be  al- 
lowed to  charge  for  his  attendance 
in  London  to  perform  that  busi- 
ness, although  his  client  has  re- 
quested his  attendance,  unless  the 
solicitor  has  first  explained  to  his 
client  that,  by  the  usage  of  the 
profession,  such  attendance  is  con- 
sidered to  be  unnecessary. 

The  comparison  of  an  abstract 
of  title  with  the  title  deeds  is  busi- 
ness within  this  rule,  and  a  coun- 
try solicitor  will  not  be  allowed  to 
charge  for  his  personal  attendance 
in  London  in  respect  of  such  busi- 
ness. AUop  V.  Lord  Oxford.  56^ 
9*  Where  the  claim  of  a  creditor  in 
the  suit  is  by  consent  referred  to  a 
Master,  if  the  Court  is  satisfied 
with  the  Master's  conclusion,  it 
will,  upon  further  directions  on 


the  Master's  report,  bind  the  rights 
of  the  parties.  If  otherwise,  the 
Court  will  direct  such  further  pro- 
ceedings as  may  appear  to  be  ne- 
cessary.     WinchiUea  v.  Garetty. 

Page  253 

10.  There  is  no  rule  preventing  the 
enrolment  of  a  decree  which 
among  other  things  directs  the 
taking  of  accounts. 

An  order  to  enrol  a  decree  nunc 
pro  tunc  is  irregular,  if  the  peti- 
tion on  which  the  order  is  made 
does  not  set  forth  the  date  of  the 
decree  to  be  enrolled.  Parker  v. 
Downing.  634 

11.  The  enrolment  of  a  decree  after 
an  intimation  given  on  the  part  of 
the  Defendants  to  the  Plaintiff's 
solicitor  of  their  intention  toap- 
peal  forthwith,  and  a  statement  by 
the  solicitor  in  reply  ^t  he  was 
open  to  any  fair  offer  of  arrange- 
ment to  prevent  the  necessity  of 
an  appeal^  does  not  amount  to 
such  a  surprise  as  will  induce  the 
Court  to  vacate  the  enrolment. 
Balguy  v.  Chorley.  640 

VL  An  application  to  stay  the  exe- 
cution of  the  order  for  production, 
pending  an  appeal  to  the  House 
of  Lords  against  the  order,  was 
refused  with  costs.  Walburn  v. 
Ingilhy.  79 

See  Costs. 

PREROGATIVE  PROBATE. 
iS^  Practice,  1. 

PRIORITY. 

A  second  incumbrancer,  who  takes 

a  protection  against  a  subsequent 

incumbrancer,  has  a  better  equity 

than 
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than  a  first  incumbrancer  who  has 
neglected  to  take  such  a  protec- 
tion, and  is  consequently  entitled 
to  priority.  Upon  this  principle  a 
prior  incumbrancer,  who  had  not 
given  notice  of  his  security  to 
trustees,  was  postponed  to  a  subse- 
quent incumbrancer,  who  had 
given  such  notice ;  for  the  notice 
was  an  effectual  protection  against 
any  subsequent  dealing  on  the 
part  of  the  trustees.  But  a  dif- 
ference in  the  form  of  the  instru- 
ments under  which  a  prior  and  a 
subsequent  incumbrancer  claimed, 
that  of  the  prior  incumbrancer 
giving  only  an  equitable  right,  and 
that  of  the  subsequent  incum- 
brancer giving  a  legal  right  to 
come  upon  the  estates  charged, 
does  not  affect  the  equities  of  the 
parties,  so  as  to  postpone  the  prior 
incumbAncer.  Foster  v.  Black- 
stone.  Page  297 

PRODUCTION  OF  DOCU- 
MENTS. 

1.  Where  books  and  papers,  the  joint 
property  of  the  Defeadants  and 
of  other  persons  not  before  the 
Couit,  were  admitted,  by  the  an- 
swer, to  be  in  the  custody  of  a 
third  party,  as  a  common  agent  of 
all,  an  order  was  made  upon  such 
agent  to  permit  an  inspection  by 
the  Plaintiff,  against  the  consent 
of  those  owners  who  were  not 
parties,  on  the  principle  that  the 
Court  has  a  right  to  give  the 
Plaintiff  whatever  access  the  De- 
fendant himself  would  be  entitled 
to.     Walburn  v.  Ingilby.  69 

2.  Upon  a  bill  of  discovery  in  aid  of 


an  action  to  try  whether  the  Plaio- 
tiff's  house  was  within  the  limiti 
of  a  certain  parish,  and  therefore 
liable  to  the  parochial  rates;  the 
Court  ordered  the  Defendants,  the 
parish  officerSf  to  produce  for  his 
inspection  the  rate-books,  account- 
books,  minute-books,  orders,  and 
other  documents,  which  related  to 
the  matter  in  question,  and  were 
admitted  by  their  answer  to  be  in 
their  possession.  BurreOr.Nidkol' 
son.  Page  680 

See  DiscovEBT,  1,  2. 

PaACTICEf  12. 


RECOVERY. 
See  Lunatic. 

REPORT. 
See  Practice,  2,  3,  4.  6.  9. 


SCANDAL. 
See  Practice,  2. 12. 

SCHOOLMASTER. 
Sae  Charity,  2. 

SEPARATION  DEED. 
See  Baron  and  Feme. 

SERVANTS'  WAGES. 
See  Will,  14. 

SETTLEMENT. 
See  Appointment. 
Lien,  2. 

SOLICITOR. 

See  Costs. 

PracticEi  S^ 
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SPECinC  PERFORMANCE. 

1.  It  18  no  defence  to  a  bill,  filed 
against  a  landlord  for  specific 
performance  of  an  agreement  for 
a  farming  lease,  by  a  person  to 
whom  the  benefit  of  the  agree- 
ment has  been  assigned,  that  the 
party  with  whom  the  landlord 
contracted  has  become  insolvent, 
provided  the  assignee  is  solvent, 
and  in  a  condition  to  enter  into 
the  usual  covenants,  and  tbvre  is 
no  evidence  that  the  contract  was 
entered  into  upon  considerations 
personal  to  the  assignor.  Crosbie 
y.Tooke.  Page  431 

2.  Where  a  landlord  agrees  to  grant 
a  lease  to  A.,  his  executors,  ad- 
ministrators) and  assigns,  upon 
certain  conditions,  and  A.  assigns 
his  interest  in  the  contract  to  B., 
and  then  becomes  bankrupt,  £., 
on  performing  the  conditions,  has 
a  right  to  enforce  the  agreement 
specifically,  notwithstanding  his 
assignor's  bankruptcy:  and  this 
right  is  not  affected  by  a  proviso* 
that  in  case  of  the  bankruptcy  of 
A.  the  landlord  shall  have  power 
to  re-enter  and  sell  the  benefit  of 
the  contract  and  the  premises, 
and  hold  the  proceeds,  subject  to 
his  own  claims,  for  the  use  of  ^/s 
estate.     Moj^n  v.  Rhodes.    435 

3.  i4.  granted  ^knnuity  to  £.,  and 
covenanted  tTcharge  it  upon  all 
such  property  as,  in  the  event  of 
C.  dying  before  him,  he  might 
become  possessed  of  at  C.'s  death, 
either  by  will  or  otherwfte.  A, 
afterwards  became  bankrupt,  and 
obtained  his  certificate ;  and  then 

Vol.  I. 


C.  died,  having  bequeathed  an  an- 
nuity in  trust  for  A. :  Held,  that 
B.  was  entitled  to  a  decree  spe- 
cifically charging  his  annuity  upon 
the  annuity  bequeathed  in  trust 

for  A. 

A  claim  founded  on  a  covenant 
to  charge  a  particular  debt  upon  a 
specific  fund,  in  which  the  cove- 
nanter has  no  present  interest,  but 
merely  an  expectancy,  is  not 
barred  by  the  bankruptcy  and  cer- 
tificate of  the  covenantor,  before 
he  acquires  an  actual  interest  in 
the  fund. 

An  agreement  of  which  the 
subject  is  an  expectancy  contin- 
gent upon  the  will  of  a  living  per- 
son, is  not  illegal,  but  will  be 
enforced  in  equity.  Lf/de  v. 
Mj/nn.  Page  683 

STATUTE  OF  FRAUDS. 
See  Transfeb  of  Stock. 
Trust. 


ATI 


STATUTES,  CONSTRUCTION 

OF. 

1.1  fT.  4.  c.  60.  s.  8.  A  mortgagee  in 
fee  died  intestate,  as  to  his  real  es- 
tate, and  his  heir  was  not  known. 
The  Court  has  no  authority  under 
the  I  W.  4.  €.60.  s.  8.  to  appoint 
a  person  to  re-convey  the  estate 
to  the  party  entitled  to  the  equity 
of  redemption  on  his  payment  of 
the  mortgage  money  to  the  exe- 
cutor of  the  mortgagee.  In  re 
Goddard.  25 

2.  7  Geo.  4.  c.  57.  The  twenty-sixth 
section  of  the  Insolvent  Debtors'* 
Act,  7  G.  4.  c.  57.,  does  not  eni- 

3  A  power 
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power  the  Court  on  motion .  to  J 
substitute  a  new  provisional  aa-^ 
signee  aa  a  Defendant,  in  the  room 
of  the  retiring  provisional  assig- 
nee.     Mendham  v.  Robinson. 

Page  217 

3.  Upon  a  petition  under  the  52  G*  3. 
c.  101.,  die  Court  will  adjudicate 
between  the  conflicting  claims 
of  different  charities,  where  the 
point  to  be  decided  is  simply  a 
question  of  law  depending  on  the 
construction  of  a  particular  in- 
strument. 

An  objection  to  the  jurisdiction 
under  that  statute,  if  not  raised  in 
the  Court  below,  will  be  very  re- 
luctantly entertained  on  appeal. 
In  re  Upton  Warren.  410 

4.  Where  a  lunatic,  who  had  no 
issue,  was  seised  of  an  estate  tail 
in  possession,  with  the  immediate 
reversion  to  himself  in  fee,  and  the 
land  had  been  sold  under  the 
1  W.  4.  c.  65.  for  paynu|^  of 
his  debts,  an  order  was  ma4^H|he 
committee  to  suffer  a  reco^^  on 
behalf  of  the  lunatic,  in  order  to 
complete  the  title  to  a  purchaser. 
In  the  matter  of  Brand.  150 

5.  Under  the  statute  1  Ja.  2.  c.  17., 
brothers  and  sisters  of  the  half 
blood  of  an  intestate  are  equally 
entitled  with  brothers  and  sisters 
of  the  whole  blood,  to  share  with 
their  mother  after  the  death  of  the 
intestate's  father,  in  the  personal 
property  of  the  intestate  dying 
without  wife  or  children..  Jessopp 
V.  Watson.  665 

6.  The  statute  of  the  1  fF.4.  c.60., 
intituled  <<  An  Act  for  amending 


the  laws  respecting  conveyances 
and  transfers  of  estates,  and  funds 
vested  in  trustees  and  mortgagees," 
applies  only  to  cesiuis  que  trust 
who  are  named  in  the  instruments 
upon  which  their  title  depends,  or 
to  persons  who  claim  directly 
under  such  cestuis  que  trusty  as 
real  or  personal  representatives, 
or  as  assignees.  In  the  matter  of 
Merry.  Page  677 

SUBSTITUTION. 
See  CuMULATivB  Legacy. 


TAXATION. 
See  Costs. 

Practick,  7,  8. 

TRADE. 
Where  a  testator  directs  his  trade 
to  be  carried  on  after  his  death, 
that  part  of  his  property  only  will 
be  liable,  in  case  of  bankruptcy, 
which  he  has  directed  to  be  em- 
barked in  the  trade.  Thompson 
V.  Andrews.  116 

See  Following  of  Assets. 
Partnership. 

TRANSFER  OF  STOCK. 
1.  A  father  transfimed  a  sum  of 
stock  from  his  ^^piame  into  the 
joint  names  of  ffls  son  and  of  a 
person  whom  both  father  and  son 
employed  as  their  banker  to  re- 
ceive their  dividends ;  and  he  told 
the  Amker  to  carry  the  dividends 
of  the  sum  so  transferred,  as  the 
same  were  receivedi  to  the  son's 

account. 
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account.  Under  this  direction 
the  dividends  were  enjoyed  by 
the  son  as  long  as  the  father  lived: 
Held,  on  the  father's  death,  first, 
that  the  son  was  entitled  to  the 
stock  absolutely;  secondly,  that 
a  codicil  to  the  father's  will,  exe- 
fplted  two  years  after  the  transfer, 
could  not  be  read  to  qualify  or 
explain  the  effect  of  the  trans- 
action; and,  thirdly,  that  the 
language  of  that  codicil,  with 
respect  to  the  stock,  was  too 
vague  and  obscure  to  put  the  son 
to  his  election  between  the  stock 
transferred,  and  the  benefits  given 
him  by  the  will.    Crabb  v.  Crabb. 

Page  511 
2.  A  person  transferred  80001.  3  per 
cent,  consols  and  4e5O0L  South 
Sea  stock  into  the  names  of  his 
illegitimate  daughter  and  her  hus- 
band, and  their  two  eldest  children, 
and  by  parol  declarations,  con- 
firmed by  an  entry  in  a  memoran- 
dum book,  declared  the  investment 
to  be  for  the  benefit  of  all  his 
daughter's  children  who  should  at- 
tain twenty-one.  He  afterwards 
transferred  900/.  long  annuities 
into  his  own  name,  jointly  with  the 
names  of  his  illegitimate  daughter 
and  her  two  eldest  children,  and 
made  a  parol  declaration  that  he 
did  not  intend  to  part  with  the 
control  over  this  stock,  and  he 
disposed  of  it  by  a  codicil  to  his 
will :  Held,  after  the  death  of  the 
daughter  and  her  husband,  and 
her  two  eldest  children  under 
twenty-one,  that  two  surviving 
children,  who  had  attained  twenty- 


dtae,  were  entitled  to  the  consols 
anld  South  Sea  stock,  and  that 
the  long  annuities  passed  by  the 
testator's  codicil.  KUpin  v.  Kil- 
pin.  Page  520 

TRUST. 
Where  land  is  purchased  with  the 
money  of  A.  in  the  name  of  J9., 
the  resulting  trusMo  A.  may  be 
rebutted  as  to  part  of  the  land,  or 
part  of  the  interest  in  t^  land. 

Where  A.  took  a  ^Vtgage  in 
the  name  of  B.,  declaring  that 
the  principal  sum  should  be  for 
the  benefit  of  B.,  and  received 
the  interest  during  his  life,  this 
being  personal  estate  is  not  within 
the  clause  in  the  statute  of  frauds 
relating  to  resulting  trusts,  or  the 
doctrine  of  resulting  trusts  under 
that  statute;  but  the  property 
after  the  death  of  A.  will  belong 
to  B.  by  force  of  the  parol  de- 
claration.   Benbowv.  T<nonsend> 

506 
S^e  Transfer  of  Stock,  1,  2. 

TRUSTEE. 
A  person  named  as  executor  and 
trustee  under  a  will,  did  not  for- 
mally renounce  probate  until  after 
the  death  of  the  acting  executrix, 
nor  did  he  ever  disclaim  by  deed 
the  trust  of  the  real  estate ;  but 
he  purchased  a  part  of  the  real 
estate,  and  took  the  conveyance 
from  the  widow,  who  was  tenant 
for  life,  and  the  heir,  to  whom  the 
estate  must  have  descended  upon 
the  disclumer  of  the  trust.  Dur- 
ing the  life  of  the  acting  executrix, 
S  A  2  how- 
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however,  he  interfered  in  the  dis- 
position of  the  testator's  property, 
as  her  friend  or  agent :  Held,  that 
he  was  not,  under  the  circum- 
stances, chargeable  as  executor  or 
trustee. 

A  deed  of  disclaimer  is  the  best 
evidence  of  the  renunciation  of  a 
trust,  but  the  conduct  of  the 
party  desi^ips  of  renouncing  a 
trust  may  amount  to  a  disclaimer. 
Stacey  v.  Elph.  Page  19.5 

i^jjbtf  Will,  10. 


VENDOR  AND  PURCHASER. 

Where  a  party  had  contracted  to 
purchase,  and  had  been  eight 
years  in  possession  of  premises 
to  which  the  vendor  was  un- 
able to  make  a  good  title,  and 
refused  either  to  abandon  the 
agreement  or  accept  such  title  as 
the  vendor  could  give,  having 
paid  no  part  of  the  purchase- 
money  and  no  rent;  the  Court, 
upon  a  bill  filed  by  the  vendor  for 
relief,  directed  the  agreement  to 
be  delivered  up  to  be  cancelled, 
and  the  rents  and  profits  received 
by  the  purchaser  to  be  accounted 
for,  and  ordered  the  purchaser  to 
pay  the  costs  of  the  suit.  King 
V.  King.  442 


WILL. 
1.  A  testator  bequeathed  a  legacy 
of  400/.  to  his  executors,  upon 


trust  to  pay  the  same  to  his  son, 
in  such  smaller  or  larger  portions, 
at  such  time  or  times,  and  in  such 
way  or  manner  as  they  should  in 
their  judgment  and  discretion 
think  best:  Held,  that  the  dis- 
cretion of  the  executors  was 
determined  by  the  insolvency  of 
the  legatee,  and  that  the  legacy 
vested  in  the  assignee  of  the  in- 
solvent*   Piercy  v.  Robarts. 

Page  4 

2.  A  testator  directed  the  sum  of 
2000/.  to  be  raised  out  of  a  certain 
freehold  estate,  and  paid  in  satis- 
faction of  certain  specified  debts, 
and  all  such  other  debts  as  he 
should  owe  at  his  decease  ;  and  he 
gave  the  rest,  residue  and  remain- 
der of  his  estate  and  effects,  real 
and  persona],  to  his  wife,  her 
heirs,  &c.  Held,  that  the  2000/.  was 
the  primary  fund  for  the  payment 
of  the  debts.  Clutterbuck  v.  Clut- 
ierbuck*  15 

S.  Where  the  words  '*  next  of  kin" 
are  used  simpliciter  in  a  gift  over, 
and  without  any  explanatory  con- 
text showing  a  different  intention 
on  the  part  of  the  testator,  they 
must  be  taken  to  mean  next  of 
kin  according  to  the  statute  of 
distributions.  Hinckley  v.  Mada- 
rens.  27 

4.  A  testator  bequeathed  to  his 
sister  a  legacy  of  100/.  of  good 
and  lawful  money  of  Great  Britain^ 
to  be  paid  to  her  free  from  all 
expense,  and  a  legacy  of  20/.  to 
his  nephew,  and  the  rest  of  his 
money  to  be  equally  divided 
between  his  brother  and  his  niece. 

At 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


717 


At  his  decease  his  property  con- 
sisted of  60tf.  3  per  cent,  consols, 
and  119/.  in  sovereigns:  Held, 
that  the  stock  did  not  pass  under 
the  word  '*  money ;  '*  and  that 
under  the  words  '^  free  from  all 
expense/'  the  legacy  of  100/.  was 
to  be  paid  discharged  of  duty. 
Gosden  v.  DotterUl.  Page  56 

5.  A  testatrix  gave  50/.  long  annui- 
ties to  her  sister  M.  T.,  and  her 
said  sister's  husband,  for  their 
joint  lives,  mA  after  their  decease 
to  her  nepnew.  The  husband, 
having  survived  the  sister,  was 
held  to  be  entitled  to  the  long 
annuities.     Tonnley  v.  Bolton. 

148 

6.  A  testator  gave  several  life  an- 
nuities charged  upon  a  particular 
fund,  the  income  of  which  he  con- 
sidered to  be  equal  to  them  in 
value ;  and  he  gave  the  fund  itself 
over  to  another  person  for  life, 
«ipon  the  respective  deaths  of  the 
annuitants;  the  fund  having  proved 
deficient,  and  the  annuitants  hav- 
ing suffered  a  proportional  abate- 
ment, it  was  held  on  the  death  of 
one  of  them,  that  the  income  from 
the  fund  released  by  the  falling 
in  of  her  annuity  went  over  to 
the  tenant  for  life,  and  was  not 
applicable  to  make  good  the 
deficiency  of  the  continuing  an- 
nuities.    Scott  V.  Salmond.     S6S 

7.  The  personal  estate  of  a  testator 
will  not  be  exonerated  from  its 
liability,  as  the  primary  fund  for 
the  payment  of  debts,  funeral  ex- 
penses, and  legacies,  unless  it  be 
satisfactorily  made  out  from  the 


J  whole  context  of  the  will,  that 
such  was  the  intention  of  the 
testator.     Walker  v.  Hardtoick. 

Page  S96 

8.  A  testatrix  gave  real  and  personal 
estate  to  trustees  in  trust  for  M*K» 
for  life,  with  remainder  as  she 
should  appoint ;  and  in  default  of 
appointment,  in  trust  to  convey 
the  real  estate  to  such  person  or 
persons  as  would  be  the  heir  at 
law  of  M.  AT.,  and  to  transfer  and 
assign  the  personal  estate  to  or 
amongst  such  person  or  persons 
as  would  be  the  personal  repre- 
sentative of  ilf.  K,  M.  K.  ap- 
pointed only  a  part  of  the  personal 
estate.  The  next  of  kin,  and  not 
the  executors,  where  held  to  be 
entitled  to  the  unappointed  part 
of  the  personal  estate.  Baines  v. 
Ottey.  465 

9.  A  testator  gave  a  legacy  of  2000/. 
to  5.  B^  and  in  case  5.  B.  should 
die  in  his  lifetime  he  directed  that 
the  legacy  should  go  and  be  paid 
to  her  executors  or  administrators. 
5.  B.  died  in  the  lifetime  of  the 
testator,  having  made  a  will,  by 
which  she  appointed  R.  P.  her 
residuary  legatee :  Held,  upon  ap- 
peal, that,  at  the  death  of  the 
testator,  S.  B*8  next  of  kin  were 
entitled  to  the  beneficial  interest 
in  the  legacy  of  2000/.,  and  not 
S.  B»'b  residuary  legatee.  Palin 
V.  HUk.  470 

10.  A  testator  gave  his  residuary 
personal  estate  to  the  trustees 
named  in  his  will,  their  executors, 
administrators,  and  assigns,  upon 
trust  to  apply  the  same  as  he 

should 
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should  appoint ;  and  in  default  of 
appointment  as  to  any  part»  he 
directed  the  trustees  to  settle  such 
part  at  their  discretion,  either  for 
pious  and  charitable  purposes,  or 
otherwise  for  the  benefit  of  the 
testator's  sister  and  her  children  : 
Held,  that  this  was   a   personal 
trust,  which  a  representative  of 
the  surviving  trustee  could  not 
execute,  and  that  a  sum  which 
remained  at  the  decease  of  the 
surviving  trustee,  and  which  had 
not  been  applied  either  to  chari- 
table purposes,  or  for  the  benefit 
of  the  testators  sister  and    her 
children,  was  undisposed  of,  and 
belonged  to  the  testator's  next  of 
kin.    Dawn  v.  fVorrall.  Page  561 
1 1*  A  devise  of  lands  and  tenements 
without  more,  or  a  devise  of  mes- 
suages or  tenements  to  uses  applic- 
able only  to  freehold    property 
without  more*  will  not  pass  the  tes- 
tator's leasehold  property.     But 
a  devise  of  messuages  or  tenements 
toith  the   appurtenances^   to  uses 
applicable  only  to  freehold  pro- 
perty,   will    comprise    leasehold 
property,  where  a  clear  intention 
to  that  effect  can   be    collected 
from    the    circumstance    of  the 
leasehold  property  having    been 
blended  iq  enjoyment  with  the 
freehold. 

Where  a  general  grant  is  made 
of  ten  acres  of  ground  adjoining 
or  surrounding  a  particular  house, 
part  of  a  larger  quantity  of  ground, 
the  choice  of  such  ten  acres  is  in 
the  grantee,  and  a  devise  to  the 
like  effect  is  to  be    considered 


as  a  grant.    Ha6ton  v.  Blackburn* 

Page  571 

12.  A  testatdr  directed  his  property 
to  be  settled  upon  his  daughter 
Harriet  in  such  manner  that  in 
case  of  her  death  it  should  devohe 
upon  her  children,  if  she  had  any ; 
and  if  she  should  not  have  any, 
then  that  she  should  bequeath  it 
to  any  person  she  might  think  fit : 
the  word  devolve  imports  transmis- 
sion to  children  living  at  the  death 
of  the  mother;  andnpon  the  death 
of  the  mother,  hi^  husband,  as 
representative  of  a  deceased  child, 
took  no  interest  under  the  will. 
Parr  v.  Parr.  64/7 

13.  In  case  of  a  lapsed  legacy  to  be 
paid  out  of  a  mixed  fund  of  real 
and  personal  estate,  the  next  of 
kin  will  take  the  whole  benefit  of 
the  lapse,  if  it  appears  upon  the 
will  to'  have  been  the  testator's 
intention  that  the  produce  of  his 
real  estate  directed  to  be  sold 
after  his  death  should,  for  all  pur- 
poses, have  the  same  quality  as  if 
it  had  been  part  of  his  personal 
estate  at  his  death.  PhUlipiY, 
Phillips.  649 

14.  A  bequest  of  a  year's  wages  to 
each  of  the  testator's  servants* 
over  and  above  what  may  be  due 
to  them  at  the  time  of  die  testa- 
tor's decease,  applies  to  such  ser- 
vants only  as  are  usually  hired  by 
the  year.    Bodh  v.  Dean.       560 

15.  A  testator  directs  a  mixed  fund, 
composed  of  the  produce  of  hia 
real  and  personal  estate,  to  be  ap- 
plied to  certain  specified  purposes, 
and    the   residue  to  be  divided 

equally 
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equally  among  his  children  or 
child  at  twenty-one  if  sons,  and 
twenty-one  or  marriage  ifdaugh- 
ters ;  and  if  no  child,  to  mth  per- 
son or  persons  as  he  should  by  his 
codicil  appoint.  The  testator  died 
without  having  made  a  codicil, 
leaving  an  only  daughter  his  heir, 
who  died  under  twenty-onoy  intes- 
tate and  unmarried:  Held,  that 
so  much  of  the  residuary  fund  as 
was  constituted  of  real  estate  de- 


scended to  the  heir,  but  in  the 
character  of  personal  estate ;  and 
that  such  personal  estate,  together 
with  the  residuary  personal  estate 
of  the  testator,  was,  in  the  event 
which  had  happened,  undisposed 
of,  and  divisible  under  the  statute 
of  distributions.  Jessopp  v.  fVat* 
son.  Page  665 

WITNESS. 
See  Practice,  5. 
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